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PREFACE. 


Tbis  edition  of  the  Penal  Code  contains  all  the  amend- 
ments made  thereto  np  to  the  termination  of  the  regalar 
session  of  the  Legislature  of  1881.  The  date'  of  approval 
of  each  amendment  is  given  at  the  end  of  the  section 
amended,  the  word  "approved"  indicating  that  the 
amendatory  act  took  effect  at  the  statutory  time,  sixty 
days  after  passage,  while  the  words  "in  effect"  indicate 
that  the  act  took  effect  "  from  and  after  its  passage." 

All  the  decisions  of  the  Sapreme  Court  of  this  State,  as 
well  as  numerous  decisions  of  foreign  courts  of  last  re- 
sort, bearing  upon  the  subjects  treated,  have  been  added 
as  notes  to  the  text,  given  in  as  terse  a  form  as  possible, 
having  regard  to  the  point  decided  and  its  application. 
Nnmerous  cross-references  will  be  found  throughout  the 
volume,  to  facilitate  the  comparison  of  cognate  sections, 
and  render  the  necessity  of  an  appeal  to  the  index  less 
frequent. 

The  general  statute?  relating  to  subjects  embraced  in 
the  Penal  Code  are  given  in  the  appendix,  and  those  parts 
of  the  Code  of  Procedure  relating  to  juries  and  evidence, 
as  prepared  by  Hr.  Newmark,  are  bound  in  for  conven- 
ience of  reference.  The  whole  is  submitted  to  the  profes- 
sion, with  a  view  to  aid  practitioners  in  this  interesting 
branch  of  the  law. 

l^OBBBT  DESTY. 

May  2nd,  1881. 
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CONSTITUTIONAL  PROVISIONS. 


Art.  I»  §  1.  All  men  are  by  nature  free  and  independ* 
ent,  and  have  certain  inalienable  rights,  among  whicl] 
are  those  of  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing,  and  protecting  property;  and  pur 
suing  and  obtaining  safety  and  happiness. 

Inalieaable  rights.— lAflisIatiye  power  cannot  reach  them  except 
on  conviction  of  crime— 6  Neb.  37:  and  no  person  can  be  deprived  of 
his  liberty  without  Intervention  of  a  jury— iStockt.  Ch.  181;  out  every 
person  may  be  restricted  from  exercising  his  rights  In  a  manner  so  as 
to  interfere  with  the  rights  of  other»-38  Cal.  704. 

Art.  I,  §  4.  ♦  ♦  ♦  No  person  shall  be  rendered  in- 
competent to  be  a  witness  or  juror  on  account  of  his  opin- 
ions on  matters  of  religious  belief. 

Testimony  may  be  received  without  respect  to  religious  belief  ct 
witness— 17  CaL  612.  The  rule  applied  to  dying  declarations  of  de- 
ceased-51  Cal.  699;  43  id.  84. 

Art.  I,  §  5.  The  privilege  of  the  writ  of  habeas  corptts 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  its  suspension. 

See  Const.  U.  S.  art.  1,  S  9,  subd.  2. 

Art.  I,  §  6.  All  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  where  the  proof  is  evi- 
dent or  the  presumption  great.  Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed;  nor  shall  cruel 
or  unusual  punishments  be  inflicted..  Witnesses  shall  not 
be  unreasonably  detained,  nor  confined  in  any  room 
where  criminals  are  actually  imprisoned. 


{resumption"  appi 
ttsb.  Kep.  862.  The  right  is  secured  to  those  only  who 
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have  not  been  conylcted— 41  Cal.  29;  Ex  parte  Watklns,  7  Peters,  M8 
as  where  jtuy  fail  to  agree,  and  are  cU8charffed'-4l  Gal.  220;  69  Ma 
698:  nor  does  it  apply  to  capital  cases  in  which  bail  may  be  made  i 
matter  of  discretion,  or  may  be  forbidden— 19  Cal.  639;  19  Ala.  661:  2 
id.  69:  34  id.  270;  0  Ark.  222;  as  where  the  evidence  wonld  not  sustaii 
a  yerdict  of  murder  in  the  first  degree— 34  Ala.  270;  2  Ashm.  227;  1! 
Ohio.  139.      ^^ 

Bail  after  conviction.— Pending  appeal,  admission  to  baU  Is  in  dls 
eretionof  court— 48Cal.  3;  id.  653;  41  id.  80;  a  discretion  measured  bi 
legal  roles,  anA  by  reference  to  analogies  of  the  law— 48  Cal.  6;  49  id 


680.  Statutes,  making  bail  a  matter  of  discretion,  are  constitutional- 
41  Gal.  29.  Th&diBcretion  will  be  exercised  whenever  substantial  Jus 
tice  may  be  promoted— 44  CaL  655. 

Who  may  release  on  bail.— To  procure  release  on  bail,  the  prisonei 
mnst  go  before  the  magistrate  who  issued  the  warrant,  or  some  magia 
trate  in  the  same  county— 61  Cal.  102;  and  after  conviction,  the  judge 
of  the  court  in  which  the  trial  was  had— 48  Cal.  663;  49  id.  680;  aud 
tiien,  only  under  extraordinary  circumstances— 49  Cal.  68;  64  id.  36. 
On  an' application  by  h€U>e<u  corpus,  the  defendant  must  state  focts  tc 
sustain  the  exercise  of  an  intelligent  discretion— 41  CaL  80.  A  release 
on  bail  Is  not  imprisonment— 41  CaL  210. 

Excessive  bail,  reduction  of.— In  fixing  amount,  the  purpose 
should  be  to  cause  the  appearance  of  accused— 64  Cal.  75;  and  on  the 
i4)pllcatlon  for  reduction,  the  guilt  of  accused  will  be  presumed— 64 
Cal.  75;  44  id.  656.  The  court  or  judge  is  not  authorized  to  interfere, 
unless  the  bail  is  excessive,  and  greatly  disproportionate  to  the  offense 
I;  64  Cal.  76.   Fifteen  thousand  dollars  not  excesi 


CaL  655;  64  Cal.  76.  Fifteen  thousand  dollars  not  excessive  for  as- 
sault  to  murder— 44  CaL  656;  nor  one  hundred  and  twelve  thousand 
doUara  for  ten  distinct  felonies— 63  CaL  410. 

Art.  I,  §  7.  The  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  inviolate.  *  *  *  A  trial  hy  jury  may 
be  waived  ih  all  criminal  cases  not  amounting  to  felony, 
by  consent  of  both  parties,  expressed  in  open  court. 

Trial  by  jury.— The  right  is  secured  by  the  Constitution,  7  Peters, 
862 ;  in  all  common-law  actions— 19  CaL  140.  It  extends  only  to  prosecu- 
tions by  indictment,  or  information— 26  Ala.  165;  it  does  not  apply  to 
proceedings  on  presentment  before  a  justice  of  the  peace,  12  Conn.  454, 
nor  to  summary  remedies  given  by  statute— 7  Ga.  194;  26  Ala.  165: 42  Fa. 
8t.  89;  as  tbe  action  of  a  police  magistrate  in  committing  a  minor  to 
tlie  industrial  school— 61  Cal.  280.  It  is  a  right  which  cannot  be  waived 
by  consent  of  defendant— 18  N.  T.  129;  1  Pitts.  492.  The  Legislature 
may  regulate  the  manner  of  trial— 46  Iowa,  253;  43  Cal.  146.  Aliens  are 
not  entitled  to  a  jury  composed  of  one-half  aliens— 61  Cal.  607. 

Art.  I,  §  8.  Offenses  heretofore  required  to  be  prose- 
cuted by  indictment,,  shall  be  prosecuted  by  information, 
after  examination  and  commitment  by  a  magistrate,  or  by 
indictment,  with  or  without  such  examination  and  com- 
mitment, as  may  be  prescribed  by  law.  A  grand  jury 
shall  be  drawn  and  summoned  at  least  once  a  year  in  each 
ooimty. 


1>  not  imHUblted-M  UaL 
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Art,  I,  §  9.  "  '  •  Indictments  found,  or  Informa- 
tion laid,  for  publications  in  newspapers,  shall  be  tried  la 
the  connty  where  Bueli  news  papers  have  their  publication 
office,  or  in  the  county  where  the  party  alleged  to  be 
libeled  resided  at  the  time  of  the  alleged  publication,  un- 
less the  place  of  trial  shall  be  changed  for  fjood  eanse. 

Art.  I,  g  13,  In  criminal  prosecution  in  any  court 
whatever,  the  party  accnaed  shall  have  the  right  to  a 
speedy  and  public  trial;  to  have  the  process  of  the  court  to 
compel  the  attendance  of  witnesses  in  liis  behalf,  and  to 
appearand  defend  in  person  and  with  counsel,  tfo  person 
shall  be  twice  put  in  jeopardy  for  the  sameoSense;  nor 
be  compelled  in  any  criminal  case  to  bq  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty,  or  property  wltli- 
out  due  process  of  law.  The  Legislature  shall  have  power 
to  provide  for  the  takinj;,  in  the  presence  of  the  party  ao- 
cused  and  his  counsel,  of  depositions  of  witnesses,  in  crim- 
inal cases,  other  than  cases  of  homicide,  where  there  la  rea- 
tonto  believe  that  the  witness,  from  inability  or  other 
cause,  -will  not  attend  at  the  trial. 

Riohl  of  QccaBad.— Defendant  haatlis  rlffbt  to  confront  and  cros»- 
.,.„■!;:..=.,-...■,_«  f.i  p^;buttlil»rlgnniiiy  be  walYod-MAIa. 


Bltht  to  eooiust,— In  capital  casee  the  conrt  mar  allair  more  tlian 
tnocounsel  to  address  t£e  jiuy,  on  eacb  tide— 49  Csl.JM.    Orderot 

I*«>>rdr'— A.  peiaon  Indicted  toe  mordei,  after  dlKharge  of  Jnir. 
OS  Indictment  for  mans1»uK)iter,  Is  tnke  In  leopardy— la  Cal.  SM.  It, 
wUle  itarg  L>  out  dellMiratUg,  Cbe  JoUge  wljouriu  clie  tetin,  II  li  aa  ao- 
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Snittal— 48  CaL  329.  It  attacbes  when  a  party  is  onee  placed  on  ta 
ef  ore  a  competent  court,  on  a  v^d  Indictment  and  a  discliarsre 
Innr  without  lesai  consent— 46  Cal.  32(i;  44  id.  S5;  88  fd.  479:  4  id.  £ 
h  id.  278;  8  BlatcM.  526;  16  Conn.  54:  15  Ark.  261;  3  Brer.  421 ;  3  Cu 
212;  7  6a.  422;  3  Hawks.  331;  2  Halst.  172;  17  Mass.  515;  8  Wend.  640;  1 
it  is  otherwise  where  the  Jury  is  discharged  from  unavoidable  uec 
fiity— B  Wheat.  579;  2  8um.  19;  Bald.  95;  1  McLean,  434;  6  SersT-  & 
677;  as  from  their  inablUty  to  agrree— 48  Gal.  326;  41  id.  212;  or  wilt 
the  action  has  been  dismissed— 54  Cal.  412 :  52  id.  463.  The  point  of  < 
Jection  should  be  expressed  on  the  record'-48  Cal.  327;  unless:  the  v 
diet  is  so  uncertain  that  Judgment  cannot  be  passed--53  id.  690. 

Defendant  as  witness.— This  provision  applies  only  to  'crimii 
cases— 1  Abb.  U.  S.  317;  1  Sawy.  605;  10  lut.  Be  v.  Bee.  107.  *'  Crimli 
case" means  one  involving  punishment  for  crime— {)  Ch.  !>.  N.  67; 
Int.  Bev.  Bee.  251;  or  charge  for  official  misconduct— 1  Wood,  4 
Defendant  need  not  be  a  witness  on  his  own  behalf— 36  Cal.  522;  aj 
his  refusal  to  be  so  does  not  tend  to  establish  his  euilt— ^53  id.  66; 
id.  522.  But  a  question  put  to  him  on  cross-examination,  whether  ] 
had  been  previously  arrested,  is  not  objectionable— 45  Cal.  148.  Th 
he  offers  himself  as  a  witness  on  his  own  behalf  does  not  change  ti 
rules  of  practice,  nor  make  him  a  witness  for  the  State— 41  Cal.  431. 

Art.  I,  §  16.  No  bill  of  attainder,  ex  post  facto  law,  < 
law  impairing  the  obligations  of  contracts,  shall  ever  l 
passed. 

Bill  of  attainder.— A  bill  of  attainder  is  a  legislative  act  which  h 
flicts  punishment  without  a  Judicial  trial— 4  Wall.  277. 

Ez  post  facto.— These  words  relate  exclusively  to  penal  laws- 
Dall.  390;  8  Peters,  109;  17  How.  456;  4  WaU.  172;  Id.  390;  but  not  t 
criminal  procedure— 46  Cal.  114;  3  Gratt.632;  16  B.  Men.  15;  14  Tex.40S 
A  law  allowing  counsel  for  the  State  to  open  and  close  the  arguraeu 
is  not  ex  post/acto~^&  Cal.  1 16 ;  nor  is  a  statute  providing  that  a  secom 
conviction  for  petit  larceny  makes  one  guilty  of  felony— 45  Cal.  4^2;  4 
Mass.413;  3Qratt.738. 

Art.  I,  §  20.  •  ♦  •  No  xverson  shall  be  convictec 
of  treason,  unless  on  the  evidence  of  two  witnesses  to  th( 
same  overt  act,  or  confession  in  open  court. 

Art.  II.  §  1.  •  *  *  No  person  convicted  of  any  in- 
famous crime,  and  no  person  hereafter  convicted  of  the 
embezzlement  or  misappropriation  of  public  money,  shall 
ever  exercise  the  privilege  of  an  elector  in  this  State. 

Infamous  crimes.- Larceny— 1  Boot,  485.  Becelving  stolen  goods— 
7  Met.  500.  Forgery— 3  Ohio  St.  229;  3  Hawks.  393.  Perjury— 3  Salk. 
155;  4  East,  180;  11  id.  307.  Subornation  of  perjury— 3  Gale  &  D.  141;  6 
Jur.  669. 

Art.  IV,  §  17.  The  Assembly  shall  have  tbe  solo 
power  of  impeachment,  and  all  impeachments  shall  bo 
tried  by  the  Senate.    When  sitting  for  that  purpose,  tho 
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flenatois  shall  be  on  oath  or  affirmation,  and  no  person 

shall  be  convicted  without  the  concurrence  of  two-thirds 

of  the  members  elected. 

Trial  of  impeachment.— To  be  effectual,  articles  must  be  presented 
to  and  be  received  by  a  quonmi  of  tbe  entire  Senate— 12  Fla.  653;  and 
a  member  of  the  House  voting  thereon  is  qualified  to  sit  on  the  triali 
if  subsequently  elected  to  the  Senate— Addison's  Trial,  21-8:  Porter's 
Trial.  53.  All  the  functions  of  the  governor  are  suspended  during  his 
trial-3  Neb.  464. 

Art.  rV,  §  18.  The  governor,  lieutenant  governor, 
secretary  of  state,  controller,  treasurer,  attorney-gen« 
eral,  surveyor-general,  chief  justice  and  associate  jus- 
tices of  the  Supreme  Court,  and  judges  of  the  Superior 
Courts,  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office,  but  judgment  in  such  cases  shall  extend 
only  to  removal  from  office,  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  State :  but 
the  party  convicted  or  acqi!iitted  shall,  nevertheless,  be 
liable  to  indictment,  trial,  and  punishment,  according  to 
law.  All  other  civil  officers  shall  be  tried  for  misdemean- 
or in  office  in  such  manner  as  the  legislature  may  provide. 

Misdemeanor  in  office.— Trial  of  civil  officers— 45  Cal.  200.  A  pre- 
siding judge  may  be  impeached  for  preventing  an  associate  from  de- 
livering his  opinion— Addison's  Trial,  114;  4  Dall.  2252,  Porter's  Trial, 
61.  A  removal  from  office  is  part  of  the  Judgmentr-l  Leg.  Gaz.  455:  43 
Ala.  284. 

Art.  iv,  §  21.  No  person  convicted  of  the  embezzle- 
ment or  defalcation  of  the  public  funds  of  the  United 
States,  or  of  any  State,  or  of  any  county  or  municipality 
therein,  shall  ever  be  eligible  to  any  office  of  honor,  trust, 
or  profit  under  this  State,  and  the  Legislature  shall  pro- 
vide, by  law,  for  the  punishment  of  embezzlement  or  de- 
falcation as  a  felony. 

Art.  VI,  §  1.  The  judicial  power  of  the  State  shall  be 
Tested  in  the  Senate,  sitting  as  a  court  of  impeachment, 
in  a  Supreme  Court,  Superior  Courts)  justices  of  the 
peace,  and  such  inferior  courts  as  the  Legislature  may 
establish  in  any  Incorporated  city  or  town,  or  city  and 
county. 


Art.  6  CONSTirUTIONAL  PKOVISIONS, 

Branches  of  judiciary— Eacb  branch  haa  its  functions,  an<l  ea< 
beyond  the  control  of  the  other— 5  Cal.  43;  id.  239;  and  the  liCffisla 
cannot  confer  on  one  court  the  functions  of  another— 5  id.  230 : 
see  30  id.  580.  The  only  case  is  where  the  court  cannot  afford  to 
lief  sought— 8  Cal.  26;  id.  34;  id.  520;  0  id.  607;  but  two  or  more  cc 
may  have  concurrent  Jurisdiction  over  same  parties  and  subject-; 
ter— 30  id.  580.  The  Judgment  of  court  which  first  acquires  jorii 
tion  cannot  be  interfereu  with— 21  Cal.  438. 

Inferior  courts.— The  Alunlclpal  Criminal  Court  of  San  Francis 
a  constitutional  court-^9  Cal.  517;  41  id.  129;  52  id.  220. 

Justices  of  peace.— Their  Jurisdiction  is  exclusive  as  to  mlsdem 
ors,  where  no  indictment  is  fouud— 53  Cal.  412.  They  may  punish 
contempt— 47  Cal.  131 .  They  are  inferior  courts,  in  favor  of  whose  Ji 
diction  nothing  can  be  assumed— 55  Cal.  217:  12  Cal.  283:  23  CaL  401 
Cal.  318:  34CaJ.821. 

Oity  Oximinal  Oonrt  of  San  Francisco.- Is  a^onrt  of  record 
Cal.  222. 

Police  Oonrt  of  San  Francisco.— Intendments  In  favor  of  its  ji 
ments  in  certain  cases— 43  Cal.  457.  It  possesses  the  same  powers  i 
jurisdiction  as  is  or  may  be  conferred  by  law  upon  justices  of 
peace— 47  Cal.  127.  It  Is  an  inferior  court,  and  everything  should 
pear  in  its  proceedings  to  give  it  Jiurlsdlction  and  justify  its  Judgm 
—5  Cranch,  174 ;  55  Cal.  216 ;  criticising— 45  Cal.  455.  Jurisdictional  ti 
must  be  set  forth  on  the  records— 34  Cal.  321. 

Art.  VI,  §  4.  The  Supreme  Court  shall  have  appelh 
jurisdiction  •  •  •  in  all  criminal  cases  prosecuted 
indictment  or  information,  in  a  court  of  record,  on  QUi 
tions  of  law  alone.  •  •  •  Each  of  the  justices  shi 
have  power  to  issue  writs  of  habeas  corpus  to  any  part 
the  State,  upon  petition  by  or  on  behalf  of  any  persi 
held  in  actual  custody,  and  may  make  such  writs  retui 
able  before  himself,  or  the  Supreme  Court,  or  before  ai 
Superior  Court  in  the  State,  or  before  any  judge  thereof. 

Appellate  jurisdiction.— The  Supreme  Court  has  no  Jurisdiction 
criminal  cases  of  a  less  degree  than  felony— 5  Cal.  295;  7  id.  140;  id.  ii 
0  id.  85;  16  id.  187:  20  id.  117;  2.)  id.  459;  30  id.  98;  31  id.  565;  53  id.  4 
It  has  no  lurisdiction  in  a  criminal  case  involving  validity  of  atax- 
Cal.  96.  It  has  Jurisdiction  on  appeal  on  questions  of  law  alone— 55  G 
185. 

Habeas  corpus.— 52  Cal.  220. 

Art.  VI,  §  5.  The  Superior  Courts  shall  have  origin 
jurisdiction  *  *  *  in  all  criminal  cases  amounting  i 
felony,  and  cases  of  misdemeanor  not  otherwise  provide 
for.  »  ♦  •  They  shall  have  appellate  jurisdiction  i 
Buch  cases  arising  in  justices'  and  other  inferior  court 
in  their  respective  counties,  as  may  be  prescribed  by  \&x 
•    •    •    Said  courts,  and  their  judp;es.  shall  have  power  t 
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issue  writs  of  habeas  corpus^  on  petition  by,  or  on  behalf  of 
any  person  in  actual  custody,  in  their  respective  counties. 

Original  jurisdiction.— District  Courts  (Superior  Courts)  have  Juris- 
diction of  actions  to  prevent  extortion— 45  CaL200.  Tliey  Iiave  Juris- 
( ictlon  to  order  accused  to  answer  a  criminal  charsre— ^1  Cai.  376;  and 
whether  such  order  is  erroneous  or  irregular,  cannot  be  considered  on 
habeas  corpu^-Ad. ;  35  id.  100 ;  52  id.  220.  Superior  Courts,  as  successors 
of  District  Courts,  can  enforce  the  ludgment  rendered  b7  the  latter 
courts— 54  Cal.  184.  See  Const.  Cal.  art.  zxii,  §  3.  They  have  jurisdiction 
on  habeas  eorptu,  and  all  process  necessary  to  enforcement  of  their 
iudgments  after  aflOrmation  on  appeal— 54  Gal.  344 ;  43  id.  457.  A  judge 
in  one  district  may  hold  court  in  another  district— 1  Cal.  380;  2  id.  107. 

Oonnty  Oonrts  (Superior  Courts)  are  courts  of  general  criminal 

inrisdictlon— 27  Cal.  65.  This  section  confers  appellate  jurisdiction  on 
inperior  Courts,  ^;«iien  mode  and  means  of  appeal  are  provided— 41 
Cal.  129.  The  jurisdiction  of  County  Courts  extends  to  inquiries  by  in- 
tervention of  grand  juries— 53  Cal.  412. 

Adjournment. -By  the  Act  of  March  Ist,  1864,  a  district  judge  may 
adioum  a  general  term  in  one  county  over  an  intervening  term  In  an- 
otner  county;  and  the  Act  of  1863,  p.  333,  was  intended  to  prevent  the 
loss  of  a  term,  if  the  judge  did  not  appear  on  the  day  appointed— 42 
GaL  20. 

Art.  VI,  §  19.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law. 

Instructions.— Court  may  instruct  jury  that  testimony  tends  to  prove 
the  matter— 49  Cal.  560 :  may  state  evidence  and  declare  law,  but  not 
express  opinion  on  weight  of  evidence— 17  id.  166:  18  id.  376;  22  id.  213; 
24  id.  605 :  27  id.  509 ;  34  id.  663 :  36  id.  255.  It  should  not  instruct  on  con- 
tro  verted  f  acts-^1  Cal.  588 ;  or  charge  that  the  existence  of  a  fact  raises 
a  presumption  of  existence  of  another  fact— 51  CaL  603;  52  id.  315;  54 
id.  63;  51  id.  589. 

Art.  XX,  §  2.  Any  citizen  of  this  State  who  shall, 
after  the  adoption  of  this  Constitution,  fight  a  duel  with 
deadly  weapons,  or  send  or  accept  a  challenge  to  fight  a 
duel  with  deadly  weapons,  either  within  this  State  or  out 
of  it,  or  who  shall  act  as  second,  or  knowingly  aid  or  as- 
sist in  any  manner  those  thus  offending,  shall  not  be  al- 
lowed to  hold  any  office  of  profit,  or  to  enjoy  the  right  of 
suffrage  under  this  Constitution. 

Disfranchisement  is  not  a  cruel  personal  punishment  within  the 
Inhibition  of  the  Constitution— 3  3mith,  Fa.  112.   See  28  Ind.  893. 

Art.  XX,  §  10.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  State  who  shall 
have  been  convicted  of  having  given  or  offered  a  bribe  to 
procure  his  election  or  appointment. 


AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

CApproved  February  14th,  1872.] 


The  People  of  the  State  of  CoUifomia,  represetUed  in  Senate 
aTid  Assembly,  do  enact  as  follows: 

TITLZS  OF  THE  ACT. 

1.    This  Act  shall  be  known  as  The  Penal  Code  of 
Calzfobnia.  and  is  divided  into  Three  Farts,  as  follows: 

I--OF  Grimes  and  Punishments. 
II — Of  CBnoNAL  Pbocedubb. 
in— Of  the  State  Prison  and  County  Jails. 

I23J 


FRELIMINART  PROVISIONS. 

S  2.  lYheii  tbis  act  takes  effect. 

S   3.  Not  retroactive. 

S   4.  Constractlon  of  the  Penal  Code. 

§    6.  Provisions  similar  to  existing  laws,  how  constmed. 

S    6.  Effect  of  Code  upon  past  offenses. 

S    7.  Certain  terms  defined  in  the  senses  in  which  they  are  used 

this  Code. 

S   8.  What  intent  to  defraud  is  snfflcient. 

S   9.  Civil  remedies  preserved. 

S  10.  Proceedings  to  impeach  or  remove  officers  and  others  preserv 

S  11.  Authority  of  courts-martial  preserved.    Courts  of  Justice 

punish  for  contempts. 

S'  12.  Of  sections  declaring  crimes  punishable.  Duty  of  court. 

S  13.  Punishments,  how  determined. 

S  14.  Witness'  testimony  may  be  read  against  him  on  prosecution  1 

perjury. 

S  15.  "Crime  "and  "public  offense  "defined. 

S  16.  Crimes,  how  divided. 

S  17.  Felony  and  misdemeanor  defined. 

S  18.  Punishment  of  felony,  when  not  otherwise  prescribed. 

S  19.  Punishment  of  misdemeanor,  when  not  otherwise  prescribed 

S  20.  To  constitute  crime  there  must  be  unity  of  act  and  intent. 

S  21.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

S  22.  I>mnkenness  no  excuse  for  crime.  When  it  Inay  be  considerc 

S  23.  Certain  statutes  specified  as  continuing  in  force. 

S  24.  This  act,  how  cited. 

2.  This  Code  takes  effect  at  twelve  o'clock,  noon,  c 
the  first  day  of  Janaary,  eighteen  hundred  and  sevent, 
three. 

3.  No  part  of  it  is  retroactive,  unless  expressly  so  d 

clared. 

Oonstmction.—  The  Code  is  not  retrospective,  unless  so  ezprea 
ed-4  CaL  136;  2  WalL  328:  2  Cranch,  272;  id.  358;  3  id.  899;  2  Gall.  U 
id.  204;  1  Bay.  179;  1  Blackf.  220:  4  Const.  S.  C.  384;  1  Ala.  226: 
Johns.  10.1;  7  fd.  474;  8  Me.  826;  11  Hass.  396;  3  N.  H.  473:  4  id.  19;  61 
109:  4  Serg.  ft  B.  401 ;  13  id.  256.  It  is  competent  in  the  Legislature  ? 
make  a  statute  retroact— 1  CaL  65 ;  39  id.  309.  So,  as  to  acta  coaceraJi 
appMls— 28  OaL  820. 

£24] 
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4.  The  rule  of  the  common  law,  that  penal  stat- 
utes are  to  be  strictly  construed,  has  no  application  to 
this  Code.  All  its  provisions  are  to  be  construed  accord- 
ing to  the  fair  import  of  their  terms,  with  a  view  to  effect 
its  object  and  to  promote  justice. 

Oommon-law  rale  abrogated— 45  CaL  431 ;  49  Id.  70;  46  id.  117. 

Reasonable  oonstmction.— The  reasonable  sense  designed  by  tbe 
Legislatare  must  be  applied— 8  How.  41:  7  Peters,  164;  3  wash.  C.  0. 
209;  4  Denio,  235;  1  Ired.  121;  2  Leigh,  741;  2  Md.  SIO:  33  Me.  369:  2 
HcCord.  483:  8  Mass.  107;  4  Pick.  233;  15  Wend.  147;  3  Serg.  &  B.  207; 
2  Ya.  Cas.  228. 

5.  The  provisions  of  this .  Code,  so  far  as  they  are 
substantially  the  same  as  existing  statutes,  must  be  con- 
Btrued  as  continuations  thereof,  and  not  as  new  enact- 
ments. 

6.  Ko  act  or  omission  commenced  after  twelve  o'clock, 
noon,  of  the  day  on  which  this  Code  takes  effect  as 
a  law,  is  criminal  or  punishable,  except  as  prescribed 
or  authorized  by  this  Code,  or  by  some  of  the  statutes 
which  it  specifies  as  continuing  in  force  and  as  not  af- 
fected by  its  provisions,  or  by  some  ordinance,  municipal, 
county,  or  township  regulation,  passed  or  adopted  under 
such  statutes,  and  in  force  when  this  Code  takes  effects 
Any  act  or  omission  commenced  prior  to  that  time  may 
be  inquired  of,  prosecuted,  and  punished  in  the  same 
manner  as  if  this  Code  had  not  been  passed. 


wise,  where  punishment  Is  diminished— 22  N.  Y.  95:  21  Pick.  492;  t 
Chand.  109:  1  Blackf.  193;  7  Tex.  69.  Increased  punishment  for  a  8ub> 
sequent  offense  may  be  imposed— 45  CaL  430:  47  id.  113;  see  Desty's 
Crfm.  Law,  f,  46  d,  p.  125;  and  this  Is  not  punishment  for  the  first  of- 
fense—People v.  Stanley,  47  Cal.  114.  If  a  statute  is  changed  subse- 
quent to  commission  of  offense,  the  punishment  is  regelated  by  the 


prior  law— 7  CaL  356;  but  statutes  changing  the  forma  of  procedure 
are  not  ex  post  faeto  laws— 46  CaL  118.  See  £z  Post  Faoto,  anU, 
Const.  ProVis. 

7.  Words  used  in  this  Code  in  the  present  tense  in- 
clude the  future  as  well  as  the  present;  words  used  in  the 
masculine  gender  include  the  feminine  and  neuter;  the 
singular  number  includes  the  plural,  and  the  plural  the 
singular;  the  word  person  includes  a  corporation  as  well 
PXH.  Cons.— 8. 
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as  a  natural  person;  writing  includes  printinf^;  oatl 
eludes  affirmation  or  declaration;  and  every  mod- 
oral  statement  under  oath  or  affirmation  is  exnbracec 
the  term  *' testify/'  and  every  written  one  in  tlie  t 
"depose";  signature  or  subscription  includes  m^ 
when  the  person  cannot  write,  his  name  being  wrii 
near  it,  and  witnessed  by  a  person  who  writes  bis  < 
name  as  a  witness.  The  following  words,  also,  hav< 
this  Code  the  signification  attached  to  them  in  this  i 
tion,  unless  otherwise  apparent  from  the  context: 

First  The  word  "willfully,"  when  applied  to  the 
tent  with  which  an  act  is  done  or  omitted,  implies  sim] 
a  purpose  or  willingness  to  commit  the  act,  or  make  i 
omission  referred  to.  It  does  not  require  any  intent 
violate  law,  or  to  injure  another,  or  to  acquire  any  ( 
vantage. 

Second,  The  words  "neglect,"  '^ negligence,"  "nog 
gent,"  and  "  negligently,"  import  a  want  of  such  attc 
tion  to  the  nature  or  probable  consequences  of  the  act 
omission  as  a  prudent  man  ordinarily  bestows  In  actii 
in  his  own  concerns. 

Third,  The  word  "  corruptly  "  imports  a  wrongful  d 
sign  to  acquire  or  cause  some  pecuniary  or  other  advac 
age  to  the  person  guilty  of  the  act  or  omission  referred  t 
or  to  some  other  person. 

Fourth,  The  words  "malice"  and  "maliciously"  It 
port  a  wish  to  vex,  annoy,  or  injure  another  person,  or  a 
intent  to  do  a  wrongful  act,  established  either  by  proof  ( 
presumption  of  law. 

Fifth,  The  word  "knowingly"  imports  only  a  know 
edge  that  the  facts'  exist  which  bring  the  act  or  omissio 
within  the  provisions  of  this  Code.  It  does  not  reqoir 
any  knowledge  of  the  unlawfulness  of  such  act  or  omu 
sion. 

Sixth,  The  Word  "bribe"  signifies  anything  of  yalu 
fiT  advantage,  present  or  prospective,  or  any  promise  o 
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undertaking  to  giro  any,  aaked,  given,  or  accepted,  with 
a  cormpt  intent  to  influence,  unlawfully,  the  person  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity. 

Seventh.  The  word  **  vessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds,  steamboats,  ca» 
nal-boats,  barges,  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  transportation  of 
merchandise  or  persons. 

Eighth.  The  words  **  peace  officer  **  signify  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  sev- 
enteen of  this  Code. 

Ninth,  The  word  "magistrate"  signifies  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  eight 
of  this  Code. 

Tenth.  The  word  "property"  includes  both  real  and 
personal  property. 

Eleventh.  The  words  "  real  property  "  are  coextensive 
with  lands,  tenements,  and  hereditaments. 

Twelfth.  The  words  **  personal  property "  include 
money,  goods,  chattels,  things  in  a.ction,  and  evidences  of 
debt. 

Thirteenth,  The  word  "  month "  means  a  calendar 
month,  unless  otherwise  expressed. 

Fourteenth.    The  word  "  will "  includes  codicils. 

Fifteenth,  The  word  "writ"  sf|^fies  an  order  or  pre- 
cept in  writing,  issued  in  the  name  of  the  people,  or  of  a 
court  or  judicial  officer,  and  the  word  "  process  "  a  writ 
or  summons  issued  in  the  course  of  judicial  proceedings* 

Sixteenth,  Words  and  phrases  must  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  lan- 
guage; but  technical  words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  law,  must  be  construed  according  to  such  peculiar 
and  appropriate  meaning. 

Seventeenth.  Words  giving  a  joint  authority  to  three  ox 
more  public  officers  or  other  persons,  are  construed  at 
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giving  such  authority  to  a  majority  of  4ihem,  unless  it 
Otherwise  expressed  in  the  act  giving  the  authority. 

Eighteenth,  When  the  seal  of  a  court  or  piiblio  ofiS 
is  required  by  law  to  be  affixed  to  any  paper,  the  -wi 
"seal"  includes  an  impression  of  such  seal  upon  the 
per  alone,  or  upon  any  substance  attached  to  the  pa; 
capable  of  receiving  a  visible  impression.  The  seal  o 
private  person  m&j  be  made  in  like  manner,  or  by  1 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  agau 
his  name. 

Nineteenth,    The  word  "State,"  when  applied  to  t 

different  parts  of  the  United  States,  includes  the  Dlstr 

of  Columbia  and  the  Territories,  and  the  words  ^*  Unit 

States  "  may  include  the  District  and  Territories.    [A 

proved  March  30th,  in  effect  July  1st,  1874.] 

Sttbd.  1.  Willftilly  means  designedly.  Intentionally— 37  Ala.  V, 
9  Met.  268:  yet  it  frequently  signifies  an  evil  intent  without  Justiflal 
excuBO-lO  Ala.  928;  3  £ng.  451 ;  6  Wbart.  427:  12  Ad.  ^fc  £.  629. 

Subd.  2.  Acts  of  omission,  as  well  as  acts  of  conmiisslon,  may 
negligent— 2  BlatcM.  528;  6  McLean,  242. 

Oriminal  negligence  is  an  unlawful  act  done  carelessly  or  a  lawf 
act  done  without  due  caution— 7  Oa.  13;  4  Mason,  505;  11  Humph.  U 
6  B.  Mon.  170:  Anth.  206;  or  an  omission  of  a  legal  duty— 2  Blatchf.  62 
6  McLean,  242. 

I  Subd.  4.   MalicelsiU-willagainstapeTson— 34Cal.48;  36id.255.  ] 

its  legal  sense  it  is  an  unlawful  act  done  intentionally,  without  Jn 
canseorexcuse— 34Cal.  48;  36  id.  255:  3  Story,  7;  1  Sum.  394;  2  id.  58 
3  Mason,  102;  4  id.  115;  6  id.  192;  23  Mo.  287;  122  Mass.  19;  12  Fla.  11 

1  2Bich.l79;  2Dev.425. 

I  Subd.  6.  Any  valuable  thing  Is  a  bribe— 10  Iowa,  212. 

Subd,  16.  Oonstmction  of  terms.- Resort  must  be  had  tothena 
'  oral  signification  of  the  words— 84  HL  626.   Words  are  to  ue  taken  i 

I  their  natural  and  obvious  sense,  and  not  in  a  sense  unreasonably  r( 

I  stricted  or  enlarged— 1  Wheat.  304;  27  N.  Y.  400;  and  the  peculiar  sens 

;  in  which  a  word  is  used  is  to  bo  determined  by  the  context— 5  Peter 

1;  8  id.  591.   The  word  person  includes  corporations— 24  Ohio  St.  611 

23  Ind.  362.    See  126  Mass.  61 ;  74  N.  Y.  302. 

'  8.    Whenever,  by  any  of  the  provisions  of  this  Code 

I  an  intent  to  defraud  is  required  in  order  to  constitute  an: 

offense,  it  is  sufficient  if  an  intent  appears  to  defraud  an^ 
I  person,  association,  or  body  politic  or  corporate,  what 

i  ever. 

I  •  9.    The  omission  to  specify  or  affirm  in  this  Code  anj 

I  liability  to  damages,  penalty,  forfeiture,  or  other  remedy 


29  PBEUMINART  PBOVISIOirS.  §§  10-15 

imposed  by  law,  and  allowed  to  be  recovered  or  enforced 
in  any  civil  action  or  proceeding,  for  any  act  or  omission 
declared  punishable  herein,  does  not  affect  any  right  to 
recover  or  enforce  the  same. 

10. '  The  omission  to  specify  or  affirm  in  this  Code 
any  ground  of  forfeiture  of  a  public  office,  or  other  trust 
or  special  authority  conferred  by  law,  or  any- power  con- 
ferred by  law  to  impeach,  remove,  depose,  or  suspend 
any  public  officer  or  other  person  holding  any  trust,  ap- 
pointment, or  other  special  authority  conferred  by  law, 
does  not  affect  such  forfeiture  or  power,  or  any  proceed- 
ing authorized  by  law  to  carry  into  effect  such  impeach* 
ment,  removal,  deposition,  or  suspension. 

11.  This  Code  does  not  affect  any  power  conferred 
by  law  upon  any  court-martial,  or  other  military  author- 
ity or  officer,  to  impose  or  inflict  punishment  upon  offend- 
ers; nor  any  power  conferred  by  law  upon  any  public 
body,  tribunal,  or  officer,  to  impose  or  inflict  punishment 
for  a  contempt. 

12.  The  several  sections  of  this  Code  which  declare 
certain  crimes  to  be  punishable  as  therein  mentioned,  de- 
volve a  duty  upon  the  court  authorized  to  pass  sentence^ 
to  determine  and  impose  the  punishment  prescribed. 

13.  Whenever  in  this  Code  the  punishment  for  a 
crime  is  left  undetermined  between  certain  limits,  the 
punishment  to  be  inflicted  in  a  particular  case  must  be 
idetermlned  by  the  court  authorized  to  pass  sentence, 
within  such  limits  as  may  be  prescribed  by  this  Code. 

14.  The  various  sections  of  this  Code  which  declare 
that  evidence  obtained  upon  the  examination  of  a  person 
as  a  witness  cannot  be  received  against  him  in  any  crim- 
inal proceeding,  do  not  forbid  such  evidence  being  proved 
against  such  person  upon  any  proceedings  founded  ux>on 
a  charge  of  perjury  committed  in  such  examination. 

15.  A  crime  or  public  offense  is  an  act  committed  or 
omitted  in  violation  of  a  law  forbidding  or  commanding 
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it,  and  to  which  is  annexed,  npoa  conviotioni  either 
^e  following  punishments: 

First,     Death. 

Second.  Imprisonment.* 

TTiird.    Fine. 

Fourth.  Bemoval  from  office;  or, 

Fifth,  pisqoalification  to  hold  and  enjoy  any  offi 
of  honor,  trust,  or  profit  in  this  State.  « 

Orime  defined— 76  HI.  218.  It  Includes  every  offense  made  pc 
Isbable  by  law— 24  How.  99.  See  Desty's  Grim.  Xaw,  S  1  a*  Puni£ 
ment— see  id.  chap,  viii,  $$  46-65. 

16.  Crimes  are  divided  into: 
First.    Felonies;  and, 
Second.  Misdemeanors. 

Division  of  crimes  into  felonies  and  misdemeanors—  see  Destj 
Crlm.  Law,  S  2  a. 

17.  A  felony  is  a  crime  which  is  punishable  wit 

death,  or  by  imprisonment  in  the  State  prpon.    Evei 

other  crime  is  a  misdemeanor.    When  a  crime  punishabl 

by  imprisonment  in  the  State  prison  is  also  punishabJ 

by  fine  or  imprisonment  in  a  county  jail,  in  the  discretio 

of  the  court,  it  shall  be  deemed  a  misdemeanor  for  a 

purposes  after  a  judgment  imposing  a  punishment  othc 

than  Imprisonment  in  the   State  pxison.     [Approve 

March  7th,  1874.] 

Felony  defined-20  Cal.  117;  7  Blackf.  186;  8  id.  489;  58  Ga.  200; 
Tex.  L't.App.  114. 

Discretion  of  conrt  as  to  punishment— 6  CaL  245;  66  Ga.  545; ; 
Id.  200.  But  the  discretion  given  In  some  cases  to  assess  a  lighter  pui 
isbment  does  not  reduce  tiio  grade  of  tlie  offense— 7  Mo.  83;  id.  2J3;  J 
id.  224;  0  id.  730 ;  44  Cal.  S6.  In  some  States  the  statute  directs  tlio  Jar 
to  assess  the  punishment,  and  in  others  a  dl  vision  of  the  responsiblllt, 
Is  provided  for.   See  Desty's  Crim.  Law,  S  46  b. 

18.  Except  in  cases  where  a  different  punishment  1 
prescribed  by  this  Code,  every  offense  declared  to  be  i 
felony  is  punishable  by  imprisonment  in  the  State  prisoi 
not  exceeding  five  years. 

19.  Except  in  cases  where  a  different  punishment  i: 
prescribed  by  this  Code,  every  offense  declared  to  be  f 
misdemeanor  is  punishable  by  imprisonment  in  a  countj 
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Jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both. 

Punishment  for  misdemeanor.  —  1  Gall.  488;  I  Hajw.  178.  See 
Desty'8  Crim.  Law,  §  51  a. 

20.  In  every  crime  or  public  offense  there  must  exist 
a  union,  or  joint  operation  of  act  and  intent,  or  criminal 
negligence. 

There  mnst  be  a  joint  operation  of  act  and  intent— 29  CaL  679; 
S4  id.  183;  62  Ala.  313;  S8  id.  3i:0:  0  Ark.  42;  2  B.  Mon.  4H;  1  Dev.  A  B. 
121;  38Oa.607;  76  lU.  218:  8  Iiid.  2S0:  20  Johns.  427;  2  Mass.  1J8;  50  Pa. 
8t.  10;  10  Yt.  353.  See  l>esty's  Crlm.  Law,  $  5  a.  See  pMt,  notes 
under  S  22. 

21.  The  intent  or  intention  is  manifested  by  the  cir- 
cumstances connected  with  the  offense,  and  the  sound 
mind  and  discretion  of  the  accused.  All  persons  are  of 
sound  mind  who  are  neither  idiots  nor  lunatics,  nor  af<* 
fected  with  insanity. 

Intent  inferred  from  acts— 76  BL  218;  1  Colo.  436;  68  Ala.  425;  60  Yt. 
no.   SeeDesty'sCrim.Law,  goa. 

Presumption  from  acts.— The  law  presumes  that  the  natural,  neces* 
sary,  and  even  probable  consequences  were  intended  by  the  doer  of 
the  act*  if  of  sound  mind.   See  Desty's  Crlm.  Law,  §  0  a. 

Responsibility  for  crime  —  see  Desty's  Crim.  Law,  $  23  a.  Test 
of— id.  S  23  a.   Idiocy,  in  what  consists— id.  S  24  a.   Insanity— id.  f  25, 

Burden  of  proof.— The  burden  o^  proof  of  Insanity  Is  on  him  who 
pleads  it— People  v.  Bell,  49  Gal.  488.   See  Desty's  Crim.  Law,  §  29  a. 

22.  No  act  committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  is  less  criminal  by  reason  of  his 
having  been  in  such  condition.  But,  whenever  the  act- 
ual existence  of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in 
determining  the  purpose,  motive,  or  intent  with  which 
he  committed  the  act. 

Voluntary  intoxication  is  no  excuse  for  crime— 21  CaL  545;  27  id. 
514;  43  id.  353.   See  Desty's  Crim.  Law,  S  20  a. 

May  be  considered  by  jury,  as  to  degree  of  the  crime,  and  in  mitt 
gatlou  of  the  offense— see  Desty's  Crim.  Law,  §  27  a. 

Available,  In  rebnttil  of  malice— see  Desty's  Crim.  Law,  f  27  bj 
or  to  disprove  criminal  Intent— id.  S  27  c. 

Involnntary  intoxication,  may  excuse— see  Desty's  Crim.  Law, 
S  28  a.    So  of  insanity  produced  by  intoxication- id.  S  28  b. 

Burden  of  proof  is  on  him  who  pleads  it.— 48  CaL  488.  See  DestyH 
Crim.  Law,  S  29  a. 


§  23  PBBUMINABT  PBOYISIOKS. 

23.  Kothing  in  this  Code  affects  any  of  the  prc^ 
of  the  following  statutes,  but  such  statutes  are  reco] 
as  continuing  in  force,  notwithstanding  the  provisi 
the  Codes,  except  so  far  as  they  have  been  repealed 
fected  by  subsequent  laws: 

First  All  acts  incorporating  or  chartering  mui 
corporations,  and  acts  amending  or  supplementing 
acts. 

Second.  All  acts  consolidating  cities  and  countiei 
acts  amending  or  supplementing  such  acts. 

Third.  All  acts  for  funding  the  State  debt,  or  an^ 
thereof,  and  for  issuing  State  bonds,  and  acts  ame: 
or  supplementing  such  acts. 

Fourth,  All  acts  regulating  and  in  relation  to  rhc 

F{fth,     All  acts  in  relation  to  judges  of  the  plains 

Sixth,  All  acts  creating  or  regulating  boards  of  ^ 
eommissioners  and  overseers  in  the  several  town 
or  counties  of  the  State. 

Seventh,  All  acts  in  relation  to  a  branch  State  pri 

Eighth,  An  act  for  the  more  effectual  preventi( 
cmelty  to  animals,  approved  March  thirtieth,  eigl 
hundred  and  sixty-eight. 

Ninth,  An  act  for  the  suppression  of  Chinese  he 
of  ill-fame,  approved  March  thirty-first,  eighteen  hnn 
and  sixty-six. 

Tenth.  An  act  relating  to  the  Home  of  the  Ineb: 
of  San  Francisco,  and  to  prescribe  the  powers  and  di 
of  the  boatd  of  managers  and  the  officers  thereof, 
proved  April  first,  eighteen  hundred  and  seventy. 

Eleventh,  An  act  concerning  marks  and  brands  in 
eoimty  of  Siskiyou,  approved  March  twentieth,  eighi 
hundred  and  sixty-sixi 

TweJfth.  An  act  to  prevent  the  destruction  of  lis] 
the  waters  of  Bolinas  Bay,  in  Marin  County,  appro 
March  thirty-first,  eighteen  hundred  and  sixty-six. 

TMrteenth.  An  act  concerning  trout  in  Siskiyou  Cc 
ty,  approved  April  second,  eighteen  hundred  and  sixty- 
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F<mrteent7L  An  act  to  prevent  the  destruction  of  fish 
in  Napa  Biver  and  Sonoma  Greek,  approved  January 
twenty-ninth,  eighteen  hundred  and  sixty-eight. 

F^eenth.  An  act  to  prevent  the  destruction  of  fish  and 
game  in,  upon,  and  around,  the  waters  of  Lake  Merritt  or 
Peralta,  in  the  county  of  Alameda,  approved  March  eight- 
eenth, eighteen  hundred  and  seventy. 

Sixteenth,  An  act  to  regulate  salmon  fisheries  in  Eel 
River,  in  Humboldt  County,  approved  April  eighteenth, 
eighteen  hundred  and  fifty-nine. 

Seventeenth.  An  act  for  the  better  protection  of  stock- 
raisers  in  the  counties  of  Fresno,  Tulare,  Monterey,  and 
Mariposa,  approved  March  twentieth,  eighteen  hundred 
and  sixty-six. 

Eighteenth.  An  act  concerning  oysters,  approved  April 
twenty-eighth,  eighteen  hundred  and  fifty-one. 

Nineteenth.  An  act  concerning  oyster-beds,  approved 
April  second,  eighteen  hundred  and  sixty-six. 

Twentieth.  An  act  concerning  gas  companies,  approved 
April  fourth,  eighteen  hundred  and  seventy. 

24.  This  act,  whenever  cited,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  Thb  Penal 
CoDB,  adding,  when  necessary,  the  number  of  the  section. 


PART   I. 


OF  CRIMES  AND  PUNISHMENTS. 

(§S26-00a) 
[3B] 


17  PESSONS  UABLB  TO  PUlOSHMEirr.  §  26' 


I 


TITLE  I. 

Of  Persona  liable  to  Ponislimeiit  for  Crimer 


S  26.  Who  are  espable  of  committing  crimes. 
I  S  27.   THio  are  liable  to  pmilshmeiit. 

26.   All  persons  are  capable  of  committing  crimes  ex«- 
eept  those  belonging  to  the  following  classes : 

1.  Children  under  the  age  of  fourteen,  in  the  absence  of 
clear  proof  that  at  the  time  of  committing  the  act  charged 
against  them,  they  knew  its  wrongfulness; . 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission 
charged  under  an  ignorance  or  mistake  of  fact,  which  dis- 
proyes  any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without  be« 
ing  conscious  thereof ; 

6.  Persons  who  committed  the  act  or  made  the  omission 
charged  through  misfortune  or  by  accident,  when  it  ap* 
pears  that  there  was  no  evil  design,  intention,  or  culpable 
negligence; 

7.  Married  women  (except  for  felonies)  acting  under  the 
threats,  command,  or  coercion  of  their  husbands; 

8.  Persons  (unless  the  crime  be  punishable  with  death) 
who  committed  the  act  or  made  the  omission  charged 
under  threats  or  menaces  sufficient  to  show  that  they  had 
reasonable  cause  to,  and  did  believe  their  lives  would  be 
endangered  if  they  refused.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

Subd,  1.  Oonolnsive  preBomption  of  inoapacity  for  crime  of  in- 
fants mider  seven  years-3  Hill,  479;  IS  Bush,  230;  14  Com.  B.  N.  S. 
4S5:  Plow.  19.   See  DMty's  Crim.  Law,  S  21. 

Rebuttable  presumption  of  incapacity  of  children  between  seven 
and  fourteen— 31  Ala.  32S;  10  Allen,  898;  5  Halst.  163:  9  Hompb.  175;  7 
Jones,  (N.C.)  61;  2  Tenn.79;  41  yt.586:  13  Ired.184;  13  Buab,  230{  I 

Fen.  Cons.— 4. 


§  27  PERSONS  LIABLE  TO  PUNISHMENT.  38 

Lead.  C«  G.  71;  4  Car.  AT.  236;  1  Goz  C.  C.  260.   Desty'S  Crlin.  Law»  f 
22  a, 

3ubd.  2.  Idiocy,  in  what  consists— 24  Ind.  231;  14  Mass.  207;  8 
Jones,  (N.  C.)  136;  2  Ya.  Gas.  132:  17  Ala.  434;  6  McLean,  121;  6  Parker 
Cr.  B.  43;  Desty's  Grim.  Law,  §  24  a. 

Subd.  3.  Lunatics  and  insane  persons— 6  GaL  543;  24  id.  230;  38 
Id.  496;  7  Met.  fiOO;  1  Lead.  G.  C.  94 ;  31  Gal.  466.    See  Desly's  Grim.  Law, 

5  25,  et  seq, 

Subd,  4.  Ignoranoot  or  mistake  of  fact,  may  relieye  from  respons- 
ibility for  cnme— 2  McLean,  14;  2  Gush.  577;  9  W.  Ya.  559;  unless 
caused  by  carelessness  or  negligence— 1  Gonn.  502;  2  Gush.  577;  1 
Humph.  148;  24  Ind.  77;  id.  80;  2  McLean,  14;  7  Met.  500.  See  Des^'a 
Grim.  Law,  §  35  a. 

Subd.  6.  Accident  or  misfortone,  as  an  excuse  for  crime— 89  Mas& 
541;  80  id.  592;  22aa.479.    See  Desty's  Grim.  Law,  S  80  a,  b. 

Subd*l.  Married  women  under  coercion,  not  responsible  foi 
crime  — 11  Gray,  437;  97  Mass.  593;  103  id.  71;  1  Leach,  348;  1  Gar 

6  P.  116;  Dears.  &  B.  553;  v2  Lew.  G.  G.  229.   See  Desty's  Grim.  Law,  < 
16  a. 

Subd.  8.  Direct  phirsical  compulsion,  exempts  from  punlshment- 
2  Dall.  846:  4  Wash;  C.C.  402;  8  Gar.  &  P.  616:  7  WaU.  214;  9  W.  Ya.  358 
But  threats  of  future  injury,  or  commands  from  any  other  than  a  hus 
band,  do  not  excuse— 18  St.  Tri.  391 ;  6  Gar.  &  P.  133.  See  Desty's  Grin 
Law,  §  32  b. 

27.  The  following  persons  are  liable  to  punishmen 
under  the  laws  of  this  State: 

1.  All  persons  who  commit,  in  whole  or  in  part,  an^ 
crime  within  this  State; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State 
and  bring  to,  or  are  found  with  the  property  stolen  in,  thi 
State; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  advis 
or  encourage,  another  person  to  commit  a  crime  withii 

this  State,  and  are  afterwards  found  therein. 

Jurisdiction— 9  Key.  48;  2  Oreg.  115;  and  see  cases  cited  in  Desty 
Grim.  Law,  §  55  a. 


TJXttBB  TO  O 


TITLE  n. 
Of  PaitiaH  to  Crima. 

0.  OlauUlotloii  ot  partlu  to  crime. 

1.  Who  are  prlactpali. 

2.  ytho  Are  acceBBOries. 


30.    The  parties  to  crimes  are  classified  aa: 

1.  Princlpats;  and, 

2.  AcceisorleB. 

3X.  All  persooB  coDcamed  In  the  oommiBsloa  ot  a  crime, 
-wbethet  it  b«  felon;  or  misdomeanor,  and  whether  they 
directly  commit  the  act  constitutingthe  o&euae,  or  old  and 
abet  ia  its  commission,  or,  not  being  present,  have  advised 
and  eocoiuaged  its  commission,  and  all  persons  coun- 
lellngi  adTiaing,  or  encoiir^[nj[  children  under  the  age  of 
fourteen  years,  Inuatics  or  idiots,  to  commit  an;  crime,  or 
who,  1)7  frand,  contriTance,  or  force,  occasion  thedranken- 
ness  of  another  for  the  parpose  of  caosii^  bim  to  com- 
mit any  crime,  ot  who,  by  threats,  menaces,  command, 
or  coercion,  compel  another  to  commit  any  crime,  ore  prin- 
cipals in  any  crime  so  committed. 

nisoipBls,  Tho  arc.— A  prlu^pal  19  tbB  parpetrator  of  Uie  oSeuM, 
or  one  who  Is  actually  prcaeut.  aiding  and  Bbattlng— S  Cnl.  IM;  10 
ld.Wi  mU-MO:  491ci:ii^  1  Dreir. S5; Is Qr. 3«i  SBlnd.«M;  11  Ireit. 
1141 1»  Ohio  Bi.aH;  9  Plci.lW.    Bee  Deaty'a  Crlm.  Law,  !  M  a.   jH 

l.,emiWijiiiBMl(l.iai  Id.llli  SPIU.Ifi;  s?iri.  r'4  km.  (.".(y'a  Crlm. 
law,  fioiTTnmigaHDQ  to  crime,  lii.  ■-  ii  ■■,  .■■  .  .  .■  i  aUiton 
Mtbe  ft-*  -'°  r^'    '••■  '-^   "■•—••     '  ■-....  ..^ 


wfo  provetBat  onoot  111.)    ..■.  ;.ii  .i 

_._»— MCal.  171)1  nor  Is  one  animesa  b^i..-=i'  .i,-.>...ii ;..;.. 
maymorttUxwDiuided— tald.W.    If  ofjo  jpcr-ori  Hri;™,ci 

tokliMPao.toMtSj.681.'  Tho'Srasn™nEa  nccaiaory 
toiltocommltteil  In  thB  Bounty  Hherotba  subs  [antlvo  iinccj 
IM  consBmoiatBa-ST  Cal.  MO:  W  Musli.  la;  lU  Mbh.  BUI;  5 
HlIiruk»rflr.B.»a.   B«  besty's  Cclm.  La»,  S  M  c 


32-3  PABTIE8  TO  OBDOU  4j9 

32.  All  persons  who,  after  full  knowledge  that  a  fel- 
ony has  been  committed,  conceal  it  from  the  magistrate, 
or  harbor  and  protect  the  person  charged  with  or  convict- 
ed thereof,  are  accessories. 

AooeBBorieB  after  the  fkot,wlioare— 28Cal.404;  42Ga.m:  1  Swan, 
988;  89  Miss.  702.  Wbat  sofflcient  to  create  UablUqr— see  Desqr'B  Grim. 
Law,  S  44  a.  Legal  constniotlon  of  UablUty— eee  Id.  S  44  a. 

Gkiiltr  of  a  BubstantiTe  crime-40  CaL  699;  28  id.  404;  40  id.  129.  See 
Desty's  Grim.  Law,  S  45  a. 

33.  Except  in  cases  where  a  different  punishment  is 
prescribed,  an  accessory  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollars. 


41         OFFENSES  AGAINST  SOYERfilGNTY  OF  STATE.     §§  37-S 


TITLE  III. 

Of  Offenses  against  the  Sovereignty  of  the  State. 

S  37.  Treason,  who  only  can  commit. 
S  38.   Misprision  of  treason. 

37.  Treason  against  this  State  consists  only  in  levying 
war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort,  and  can  be  committed  only  by  persons 
owing  allegiance  to  the  State.  The  punishment  of  trea- 
son shall  be  death. 

mreason  against  a  State  Is  an  offense  at  commoiLlaw— 9  Aieb.  Cr. 
Pr.  883,  and  is  so  recognized  in  the  Constitation  of  the  United  States- 
see  Const.  U.  8.  art.  iv,  S  2  (2). 

Oitizena  of  a  State  owe  allegiance  to  snch  State— 2  Cranch.  82;  2 
Kent,  42.  Even  though  they  be  alien  residents— 2  DalL  870  s  5  Wheat. 
76.  See  Desty's  dim.  Law,  $  66  a. 

Zievying  war,  what  constitutes— 2  Burr.  Tr.  401:  2  I>all.  86;  id.  346; 
1  id.  U;  4  Cranch, 75;  2  WaU.  Jr.  129;  11  Johns.  648.  See  Desty's  Crim. 
Law,  S  86  b. 

Adhering  to  enemies.— What  it  embraces— see  Desty's  GrlnL  Law, 
S66c 

Punishment  for  treason— see  Desty's  Crim.  Law,  S  68  a. 

38.  Misprision  of  treason  is  the  knowledge  and  con- 
cealment oi  treason,  without  otherwise  assenting  to  or 
participating  in  the  crime.  It  is  punishable  by  imprison- 
ment in  the  State  prison  for  a  term  not  exceeding  five 
years. 

Mispiialon  of  treason,  what  constitntes— see  Desty's  Crim.  Law, 
1660. 


g  41  CBIMBS  AOAINST  E£»BOTIVE  FBANOHISB.  42 


TITLE  IV. 

Of  Crimes  against  the  Elective  Franchise. 

S  41.  Vlolatioii  of  election  laws  by  certain  offlcen  a  felony. 

S  42.  Fraudulent  registration  a  felony. 

S  4S.  Befnsia  to  be  sworn  orto  answer  board  of  Jndges. 

S44.  Befosal  to  obey  summons  of  board. 

S  45.  Fraudulent  voting. 

S  46.  Attempting  to  vote  without  being  quallfled. 

S  47.  Procuring  Illegal  voting. 

S  48.  Changing  ballots  or  altering  returns  by  election  ofllceis. 

S  40.  Inspectors  unfolding  or  marlclng  tickets. 

S  to.  Forging  or  altering  returns. 

S  61.  Adding  to  or  subtracting  from  votes  given. 

S  83.  Persons  aiding  and  abetting. 

S  68.  Intimidating,  corrupting,  deceiving,  or  defrauding  electors. 

S  64.  Furnishing  money  for  elections. 

S  66.  Offers  to  procure  offices  for  electors. 

S  68.  Communicating  such  offer. 

S  87.  Bribing  members  of  legislative  canonses,  etc 

S  66.  Preventing  public  meetings. 

S  69.  Disturbance  of  public  meetings. 

S  60.  Betting  on  elections. 

S  61.  Ylolatlon  of  election  laws  by  persons  not  officers. 

S  62.  Ylolatlon  of  election  laws  as  to  tickets. 

41.  Every  person  charged  with  the  performance  of  any 
duty,  under  the  provision  of  any  law  of  this  State  relating 
to  elections,  who  willfolly  neglects  or  refuses  to  perform 
it,  or  who,  in  his  official  capacity,  knowingly  and  fraudu- 
lently acts  in  contravention  or  violation  of  any  of  the 
provisions  of  such  laws,  is,  unless  a  different  punishment 
for  such  acts  or  omissions  is  prescribed  by  this  Code,  pun* 
ishable  by  line  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  exceeding  five  years, 
or  by  both. 

OfBsnaBB  by  election  offloer»-see  Desty's  Crim.  Law,  S  70  J. 


43  CRIMES  AGAINST  ELECTIVE  FRANCHISE.     §§  42-3 

42.  Every  person  who  willfully  causes,  procures,  or 
allows  himself  to  be  registered  in  the  great  register  of  any 
county,  knowing  himself  not  to  be  entitled  to  such  regis- 
tration, is  punishable  by  a  fine  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  in  the  county  jail  or 
State  prison  not  exceeding  one  year,  or  by  both.  In  all 
cases  where,  on  the  trial  of  a  person  charged  with  any 
offense  under  the  provisions  of  this  section,  it  appears  in 
evidence  that  the  accused  stands  registered  in  the  great 
register  of  any  county,  without  being  qualified  for  such 
registration,  the  court  must  order  such  registration  to  be 
canceled. 

Frendtdent  registration  is  a  misdemeanor— 8  Blatchf .  48.    See  Rev. 
Stat.  U.  S.  S  &512. 

43.  Every  person  who,  after  being  required  by  the 
board  of  judges  at  any  election,  refuses  to  be  sworn,  or 
being  sworn,  refuses  to  answer  any  pertinent  question, 
propounded  by  such  board,  touching  the  right  of  another 
to  vote,  is  guilty  of  a  misdemeanor.  [Approved  March 
30th,  in  effect  July  1st,  1874.J 

44.  Every  person  summoned  to  appear  and  testify  be- 
fore any  board  of  registration,  who  willfully  disobeys 
such  summons,  is  guilty  of  a  misdemeanor. 

45.  Every  person  not  entitled  to  vote,  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once  at  any 
one  election,  or  knowingly  hands  in  two  or  more  tickets 
folded  together,  or  changes  any  ballot  after  the  same  has 
been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to 
add,  any  ballot  to  those  illegally  polled  at  any  elec- 
tion, eitJier  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  aft^  the  ballots  therein  have 
been  counted;  or  adds  to,  or  mixes  with,  or  attempts  to 
add  to  or  mix  with,  the  ballots  lawfully  polled,  other  bal- 
lots, while  the  same  are  being  counted  or  canvassed,  or  at 
any  other  time,  with  intent  to  change  the  result  of  such 
election;  or  carries  away  or  destroys,  or  attempts  to 


§§  46-8     CBIMBS  AGAINST  ELECTIVE  FBANCHISfl.  4A 

carry  away  or  destroy,  any  poll-lists,  or  ballots,  or  ballots 
box,  for  the  purpose  of  breaking  up  or  invalidatinf'  suoh 
election,  or  willfully  detains,  mutilates  or  destro}^  any 
election  returns,  or  in  any  manner  so  interferes  wi  h  the 
officers  holding  such  election  or  conducting  such  ca.<«Y«ss« 
or  with  the  voters  lawfully  exercising  their  rights  ox  vot- 
ing at  such  election,  as  to  prevent  such  election  or  canrass 
from  being  fairly  held  and  lawfully  conducted,  is  guilty 
of  a  felony. 

Right  to  vote,  not  dependent  on  citizenship— see  Desty's  Crim.  Law, 
$70c. 

State  bas  ezclusivepower  to  r^^nlate  the  right  of  snflrage— 43  CaL 
43;  1  Hughes,  448;  U  Blatchf.  200;  53  Pa.  St.  112;  1  McAr.  160. 

Illegal  voting— see  Desty's  Crlm.  Law,  S  70  e. 

Voting  twice— see  id.  S  70  f .  When  a  person  Is  so  dmnk  as  not  to 
be  able  to  fonn  an  intent,  he  cannot  be  convicted«-29  GaL  678.  The 
act  must  be  done  Jmowlngly— id. 

46.  Every  person  not  entitled  to  vote,  who  fraudu- 
lently attempts  to  vote,  or  who,  being  entitled  to  vote,  at- 
tempts to  vote  more  than  once  at  any  election,  is  guilty  of 

a  misdemeanor. 

Attenoipta  to  defraud.— As  by  personating  another  who  has  lived, 
but  is  at  the  time  dead— 14  Low.  Can.  Bep.  435:  Btiss.  &  B.  324;  Bex  v. 
Cranp,  id.  327 ;  and  it  is  not  necessary  that  the  false  personation  should 
prove  successful— 12  Week.  Bep.  310. 

47.  Every  person  who  procures,  aids,  assists,  counsels, 
or  advises  another  to  give  or  offer  his  vote  at  any  election, 
knowing  that  the  person  is  not  qualified  to  vote,  is  guilty 
of  a  misdemeanor. 

48.  Every  officer  or  clerk  of  election  who  aids  in  chang- 
ing or  destroying  any  poll-list,  or  in  placing  any  ballots 
in  the  ballot-box,  or  taking  any  therefrom,  or  adds,  or  at- 
tempts to  add,  any  ballots  to  those  legally  polled  at  such 
election,  either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have  been 
counted,  or  adds  to  or  mixes  with,  or  attempts  to  add  to 
or  mix  with  the  ballots  polled  any  other  ballots,  wbile 
the  same  are  being  counted  or  canvassed,  or  at  any  other 
time,  with  intent  to  change  the  result  of  such  election, 
or  allows  another  to  do  so,  when  in  his  power  to  prevent 
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It,  or  carries  away  or  destroys,  or  knowingly  allows  an-^ 
other  to  carry  away  or  destroy  any  poll-list,  ballot-box,  or 
ballots  lawfully  polled,  isponisbable  by  imprisonment  in 
the  State  prison  for  not  less  than  two  nor  more  than  seven 
years. 

49.  Every  inspector,  judge,  or  clerk  of  an  election, 
who,  previous  to  putting  the  ballot  of  an  elector  in  the 
ballot-box,  attempts  to  find  out  any  name  on  such  bkllot, 
or  who  opens  or  suffers  the  folded  ballot  of  any  elector 
which  has  been  handed  in  to  be  opened  or  examined  pre- 
vious to  putting  the  same  into  the  ballot-box,  or  who 
makes  or  places  any  mark  or  device  on  any  folded  ballot 
with  the  view  to  ascertain  the  name  of  any  person  for 
whom  the  elector  has  voted,  or  who,  without  the  consent 
of  the  elector,  discloses  the  name  of  any  person  which 
such  insx>ector,  }udge,  or  clerk  has  fraudulently  or  ille- 
gally discovered  tg  have  been  voted  for  by  such  elector,  is 
punishable  by  fine,  not  less  than  fifty  nor  more  than  five 
hundred  dollars. 

50.  Every  person  who  forges  or  counterfeits  returns  of 
an  election  purporting  to  have  been  held  at  a  precinct, 
town,  or  ward  where  no  election  was  in  fact  held,  or  will- 
fully substitutes  forged  or  counterfeit  returns  of  election 
in  tiie  place  of  the  true  returns,  for  a  precinct,  town,  or 
ward  where  an  election  was  actually  h(4d,  is  punishable 
by  imprisonment  in  the  State  prison  for  a  term  not  less 
than  two  nor  more  than  ten  years. 

Oertiflcat0.~Maiklng  a  false  certificate  of  the  result  of  an  election  ia 
amlsdemettuor— 2  Dill.  219;  S.  C.  19  Am.  Law  Keg.  737. 

51.  Every  person  who  willfully  adds  to  or  subtracts 
from  the  votes  actually  cast  at  an  election,  in  any  returns, 
or  who  alters  such  returns,  is  punishable  by  imprison- 
ment in  the  State  prison  for  not  less  than  one  nor  more 
than  five  years. 

52.  Every  person  who  aids  or  abets  in  the  commission 
of  any  of  the  offenses  mentioned  in  the  four  preceding  sec* 
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tions,  is  punishable  by  imprisonment  in  the  county  jail 
for  the  period  of  six  months,  or  in  the  State  prison  not  ex- 
ceeding two  years.  [Approved  March  SOth,  in  effect  Jnly 
1st,  1874.] 

53.  Every  person  who,  by  force,  threats,  menaces, 
bribery,  or  any  corrupt  means,  either  directly  or  indirect- 
ly, attempts  to  influence  any  elector  in  giving  his  vote,  or 
to  deter  him  from  giving  the  same,  or  attempts  by  any 
means  whatever  to  awe,  restrain,  hinder,  or  disturb  any 
elector  in  the  free  exercise  of  the  right  of  suffrage,  or  fur- 
nishes any  elector  wishing  to  vote,  who  cannot  read,  with 
a  ticket,  informing  or  giving  such  elector  to  understand 
that  it  contains  a  name  written  or  printed  thereon  differ- 
ent from  the  name  which  is  written  or  printed  thereon,  or 
defrauds  any  elector  at  any  such  election,  by  deceiving 
and  causing  such  elector  to  vote  for  a  different  person  for 
any  office  than  he  intended  or  desired  to  vote  for ;  or  who, 
being  inspector,  judge,  or  clerk  of  any  election,  while  act- 
ing as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereof,  to  vote 
differently  from  what  such  elector  intended  or  desired  to 
vote,  is  guilty  of  a  misdemeanor. 

Oormpting  electors— see  Desty's  Crim.  Law,  S  70  h. 
Defrauding  electors— see  Desty's  Crim.  Law,  S  70  J; 

54.  Every  person  who,  with  intent  to  promote  the  elec- 
tion of  himself  of  any  other  person,  either — 

1.  Furnishes  entertainment  at  his  expense  to  any  meet- 
ing of  electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money  or 
property  for  the  purpose  of  procuring  the  attendance  of 
voters  at  the  polls,  or  for  the  purpose  of  compensating 
any  person  for  procuring  attendance  of  voters  at  the  polls, 
except  for  the  conveyance  of  voters  who  are  sick  or  in- 
firm; 

4.  Furnishes  or  engages  to  pay  or  deliver  any  money 
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OT  property  for  any  purpose  intended  to  promote  the  elec* 
tion  of  any  candidate,  except  for  the  expenses  of  holding 
and  conducting  public  meetings  for  the  discussion  of  pub- 
lic questions,  and  of  printing  and  circulating  ballots, 
handbills,  and  other  papers,  previous  to  such  election; 
—is  guilty,  of  a  misdemeanor. 

Refreshments.— Giving  refreshments  to  voter,  to  InflueDce  his  vote 
—2  Tyrw.  134;  or  fornismng  liquors->17  Kan.  351. 

Famishing  money,  dir  property,  to  influence  Yote-«ee  I>esty's 
Grim.  Law,  S  70  h. 

55.  Every  person  who,  being  a  candidate  at  any  elec- 
tion, offers  or  agrees  to  appoint  or  procure  the  appoint- 
ment of  any  particular  person  to  office,  as  an  inducement 
or  consideration  to  any  person  to  vote  for,  or  procure  or 
aid  in  procuring  the  election  of  such  candidate,  is  guilty 
of  a  misdemeanor. 

Giving  promises  of  reward  to  procure  votes— see  Desty's  Crlm. 
Law,  S  70  11. 

56.  Every  person,  not  being  a  candidate,  who  commu- 
nicates any  offer,  made  in  violation  of  the  last  section,  to 
any  person,  with  intent  to  induce  him  to  vote  for,  or  to 
procure  or  aid  in  procuring  the  election  of  the  candidate 
making  the  offer,  is  guilty  of  a  misdemeanor. 

57.  Every  person  who  gives  or  offers  a  bribe  to  any 
officer  or  member  of  any  legislative  caucus,  political  con- 
vention, committee,  primary  election,  or  political  gather- 
ing of  any  kind,  held  for  the  purpose  of  nominating  can- 
didates for  offices  of  honor,  trust,  or  profit,  in  *this  State, 
with  intent  to  influence  the  person  to  whom  such  bribe  is 
given  or  offered  to  be  more  favorable  to  one  candidate 
than  another,  and  every  person^  member  of  either  of  the 
bodies  in  this  section  mentioned,  who  receives  or  offers 
to  receive  any  such  bribe,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one,  nor  more  than  four- 
teen years. 

58.  Every  person  who,  by  threats,  intimidations,  or 
unlawful  violence,  willfully  hinders  or  prevents  electors 
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from  assembling  in  public  meeting  for  the  consideration 
of  public  questions,  is  guilty  of  a  misdemeanor. 
Threats  and  intimidation— see  Desty's  Grim.  Law,  8  71  i. 

59.  Every  person  who  willfully  disturbs  or  breaks  up 
any  public  meeting  of  electors  or  others,  lawfully  being 
held  for  the  purpose  of  considering  public  questions,  is 
guilty  of  a  misdemeanor. 

Disturbing  electors— see  Desty's  Orim.  Law,  S  71 L 

60.  Every  person  who  makes,  offers,  or  accepts  any 
bet  or  wager  upon  the  result  of  any  election,  or  upon  the 
success  or  failure  of  any  person  or  candidate,  or  upon  the 
number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 
any  particular  candidate,  or  upon  the  vote  to  be  cast  by 

any  person,  is  guilty  of  a  misdemeanor. 

Betting  on  elections.— On  the  result  of  an  election,  is  indictable— 
2  Ind.  499;  11  Ala.  543;  4  B.  Mon.  1;  1  Ohio  St.  139;  2  Humph.  801; 
4  id.  561;  9  Dana,  31;  1  Meigs,  199;  but  not  after  tbe  election  is  orer 
—4  Sneed,  437;  2  Ala.  340;  or  betting  on  an  election  out  of  the  State— 4 
m.  539.  Beta  on  several  different  results  are  one  bet— 5  Sneed,  652.  A 
sale  of  property  may  be  a  bet— 2  Ind.  499: 16  B.  Mon.  325.  Or  the  offer 
of  a  present  on  result  of  the  election  is  a  bet— 13  Smedes  &  M.  456. 

61.  Every  person  who  willfully  violates  any  of  the 
provisions  of  the  laws  of  this  State  relating  to  elections  is, 
unless  a  different  punishment  for  such  violation  is  pre- 
scribed by  this  Code,  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  by  both 

62.  Every  person  who  prints  any  ticket  not  in  conform- 
ity with  section  one  thousand  one  hundred  and  ninety-one 
of  the  Folit'ical  Code,  or  who  circulates  or  gives  to  another 
any  ticket,  knowing  at  the  time  that  such  ticket  does  not 
conform  to  the  provisions  of  section  one  thousand  one 
hundred  and  ninety-one  of  the  Political  Code,  is  guilty  of 
a  misdemeanor.    [Approved  March  23rd,  1874.] 
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TITLE  V. 

Of  Crimes  by  and  against  the  Executive  Power 

of  the  State. 

S  65.  Acting  In  a  public  capacity  without  bavlng  qtudlfled. 

S  66.  Acts  of  officers  de  facto  not  affected. 

S  67.  GlTing  or  offering  brlbosi  to  ezecatlye  officers. 

S  68.  Asking  or  receiving  bribes. 

§  69.  Resisting  officers. 

S  70.  Extortion. 

S  71.  Officers  Illegally  interested  In  contracts. 

S  72.  Presenting  fraudulent  bills  or  claims  for  allowance  or  payment. 

S  73.  Buying  appointments  to  office. 

S  74.  Taking  rewards  for  deputation. 

S  75.  Exercising  functions  of  office  wrongfully. 

S  76.  Befusal  to  surrender  books»  etc.,  to  successor. 

5  77.  Sections  to  apidy  to  administratlye  and  ministerial  officers. 

65.  Every  person  who  exercises  any  function  of  a  pub- 
lic office  without  taking  the  oath  of  office,  or  without  giv- 
ing the  required  bond,  is  guilty  of  a  misdemeanor.  [Ax>^ 
proved  March  30th,  in  effebt  July  1st,  1874.] 

66.  The  last  section  shall  not  be  construed  to  affect  the 
validity  of  acts  done  by  a  person  exercising  the  functions 
of  a  public  office  in  fact,  where  other  persons  than  himself 
are  interested  in  maintaining  the  validity  of  such  acts. 

67.  Every  person  who  gives  or  offers  any  bribe  to  any 
executive  officer  of  this  State,  with  intent  to  influence  him 
in  respect  to  any  act,  decision,  vote,  opinion,  or  other  pro- 
ceeding as  such  officer,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
yeafs,  and  is  disqualified  from  holding  any  office  in  this 
State. 

'  Executive  offlcerfl.~It  is  indictable  to  he  concerned  in  bribing,  or 
attempting  to  bribe,  a  cabinet  minister— 4  Barr.  2494;  a  commissioner 
of  the  revenue— 2  Dall.  384;  Whart.  St.  Tri.  139;  a  sheriff— 14  Ala.  603; 

6  Tex.  Ct.  App.  665;  1  Ya.  Gas.  138. 

PXH.  CODS-5. 
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The  oflbr  of  a  bribe  is  snfllcient,  without  tender  or  production  of 
Che  money--6  Pac.  Coast  L.  J.  1021;  33  N.  J.  L.  102.  See  Desty's  Orim. 
Law,  §  71  b. 

68.  Every  executive  officer,  or  person  elected  or  ap- 
pointed to  an  executive  office,  who  asks,  receives,  or 
agrees  to  receive,  any  bribe,  upon  any  agreement  or  un- 
derstanding that  his  vote,  opinion,  or  action  upon  any 
matter  then  pending,  or  which  may  be  brought  before  him 
in  his  official  capacity,  shall  be  influenced  thereby,  is  pun- 
ishable by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  fourteen  years;  and,  in  addition  there- 
to, forfeits  his  office,  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  State. 

Aoceptingbribes.— An  offer  by  an  officer,  to  reoelYe  a  brfiw,  la  in. 
dictable— 65111. 58.   See  Desty's  Grim.  Law,  S  71  c. 

69.  Every  person  who  attempts,  by  means  of  any 
threat  or  violence,  to  deter  or  prevent  an  executive 
officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  use  of 
force  or  violence,  such  officer,  in  the  performance  of  bis 
duty,  is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  in  the  county  jail  not  exceed- 
ing five  years. 

Ofibnse,  constraed.— The  offense  consists  in  any  act  which  Is  de- 
signed to,  and  actually  does,  prerent  or  hinder  the  officer  in  the  per- 
formance of  his  duty— 17  ni.  373;  40  Iowa,  169;  103  Mass.  443;  123  Id. 
420;  2  Parker  Cr.  B.  13:  3  Vt.  110:  52  N.  H.  500;  2  Strob.  73:  108  Mass. 
426;  89  Conn.  244;  15  Mo.  486;  12  Ala.  199.  See  Desty's  Cilm.  Law, 
§76  a. 

70.  Every  executive  or  ministerial  officer  who  know- 
ingly asks  or  receives  any  emolument,  gratuity,  or  reward, 
or  any  promise  thereof,  excepting  such  as  may  be  author- 
ized by  law,  for  doing  any  official  act,  is  guilty  of  a  mis- 
demeanor. [Approved  March  30th,  in  effect  July  1st,  1874.] 

Extortion  at  common  law  is  the  taking,  by  color  of  office,  money 
or  other  thing  of  value  that  is  not  due— 6  Go  wen.  661;  3  Bush,  39.  Be- 
fore  it  is  due-l  Pick.  279;  33  N.  J.  L.  142;  2  Sneed,  160;  1  Yerg.  261;  6 
Cowen,661;  1  Mont.  822;  55  Ala.  125:  1  Lea,  (Tenn.)  271;  5  Sneed,  69:  8 
Sawy.  473.  Or  more  ihan  is  due—l  Teates,  71.  It  is  enough  if  any  Talu- 
able  thing  is  received  -5  Blackf  .  460.  See  Desty's  Crim.  Law,  S  si  a. 

A  poblio  officer  only  can  be  convicted  of  tiUs  offense— 56  Ga.  88SL 
See  Desty's  Grim.  Law,  S  84  b. 
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71.  Every  officer  or  person  prohibited  by  the  laws  of 
this  State  from  making  or  being  interested  in  contracts, 
or  from  becoming  a  vendor  or  purchaser  at  sales,  or  from 
purchasing  scrip,  or  other  evidences  of  indebtedness,  who 
violates  any  of  the  provisions  of  such  laws,  is  punishaj)le 
by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  more  than  five 
years,  and  is  forever  disqualified  from  holding  any  office 
in  this  State.  ' 

72.  Every  person  who,  with  intent  to  defraud,  presents 
for  allowance  or  for  payment  to  any  State  board  or  offi- 
cer, or  to  any  county,  town,  city,  ward,  or  village  board 
or  officer,  authorized  to  allow  or  pay  the  same  if  genuine, 
any  false  or  fraudulent  claim,  bill,  account,  voucher,  or 
writing,  is  guilty  of  felony. 

73.  Every  person  who  gives  or  offers  any  gratuity  or 
reward;  in  consideration  that  he  or  any  other  person  shall 
be  appointed  to  any  public  office,  or  shall  be  permitted  to 
exercise  or  discharge  the  duties  thereof,  is  guilty  of  a 
misdemeanor. 


74.  Every  public  officer  who,  for  any  gratuity  or  re- 
ward, appoints  another  person  to  a  public  office,  or  per- 
mits another  person  to  exercise  or  discharge  any  of  the 
duties  of  his  office,  is  punishable  by  a  fine  not  exceeding 
five  thousand  dollars,  and,  in  addition  thereto,  forfeits 
Ms  office,  and  is  forever  disqualified  from  holding  any 
office  in  this  State. 

75.  Every  person  who  willfully  and  knowingly  in- 
trudes himself  into  any  public  office  to  which  he  has  not 
been  elected  or  appointed,  and  every  person  who,  having 
been  an  executive  officer,  willfully  exercises  any  of  the 
functions  of  his  office  after  his  term  has  expired,  and  a 
successor  has  been  elected  or  appointed  and  has  qualified, 
is  guilty  of  a  misdemeanor. 
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76.  Every  officer  whose  office  is  abolished  by  law,  or 
who,  after  the  expiration  of  the  time  for  which  he  may  be 
ap»pointed  or  elected,  or  after  he  has  resigned  or  been 
legally  removed  from  office,  willfully  and  unlawfully 
withholds  or  detains  from  his  successor,  or  other  person 
entitled  thereto,  the  records,  papers,  documents,  or  other 
writing  appertaining  or  belonging  to  his  office,  or  mnti- 
lates,  destroys,  or  takes  away  the  same,  is  punishable  by 
imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  ten  years. 

77.  The  various  provisions  of  this  chapter  apply  to 
administrative  and  ministerial  officers,  in  the  same  man- 
ner as  if  they  were  mentioned  therein 


53  GBIMBS  AGAINST  LEOXBLATIVB  POWBB.     §§  81<^ 


TITLE  VI. 

Of  Crimes  against  the  Legislative  Power. 

S  81.  Preyentlng  the  meeting  of  the  Legislature. 

S  83.  Disturbing  the  Legislature  while  In  session. 

S  8S.  Altering  draft  of  bill  or  resolution. 

S  84.  Altering  enroUed  copy  of  bill  or  resolution. 

S  8S.  dying  or  offering  bribes  to  members  of  the  Legislature. 

S  86.  deceiving  bribes  b/ members  of  the  Legislature. 

S  87.  Witnesses  refusing  to  attend,  etc.,  before  the  Legislature. 

!  88.  Bribes  by  members  of  the  Legislature. 

S  89.  Lobbying. 

81.  Every  person  who  willfully,  and  by  force  or  fraud, 
prevents  the  Legislature  of  this  State,  or  either  of  the 
houses  composing  it,  or  any  of  the  members  thereof, 
from  meeting  or  organizing,  is  guilty  of  felony. 

82.  Every  person  who  willfully  disturbs  the  Legisla- 
ture of  this  State,  or  either  of  the  houses  composing  it, 
while  in  session,  or  who  commits  any  disorderly  conduct 
In  the  immediate  view  and  presence  of  either  house, 
tending  to  interrupt  its  proceedings  or  impair  the  respect 

due  to  its  authority,  is  guilty  of  a  misdemeanor. 

LegialatiTe  bodies  have  inherent  power  to  punish  for  contempt  of 
their  rules  and  orders-6  Wheat  204:  7  id.  38;  1  McAr.  453;  1  Wood.  Sb 
H.  440l9  Johns.  39ft:  6 id.  337;  4 Pa.  L.  J.  220;  14  Gray,  226;  37  N.  H. 450. 
See  1  Xent,  236;  Cush.  L.  &  P.  of  Legis.  Assem.  533,  608,  626,  655; 
Desty's  Crim.  Law,  S  73  d.  And  any  insult,  contumely,  threat,  or  vio- 
lence,  or  Imputation  of  bribery,  or  corruption,  is  an  act  of  contempt— 
6  Wheat.  204;  I  Wils.  299;  S  id.  188.  But  the  power  of  the  Legislarare 
cannot  extend  beyond  the  session— 6  Wheat.  204;  13  Md.  642. 

83.  Every  person  who  fraudulently  alters  the  draft  of 
any  bill  or  resolution  which,  has  been  presented  to  either 
of  the  houses  composing  the  Legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted 
by  either  house,  or  certified  by  the  presiding  officer  of 
either  house,  in  language  different  from  that  intended  by 
such  house.  Is  guilty  of  felony. 
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84.  Every  person  who  fraudulently  alters  the  enrolled 
copy  of  any  bill  or  resolution  which  has  been  passed  or 
adopted  by  the  Legislature  of  this  State,  with  intent  to 

.procure  it  to  be  approved  by  the  governor,  or  certified  by 
the  secretary  of  state,  or  printed  or  published  by  the 
printer  of  the  statutes,  in  language  different  from  that  in 
which  it  was  passed  or  adopted  by  the  legislature,  is 
guilty  of  felony. 

85.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  member  of  the  Legislature,  or  to  another  person  for 
him,  or  attempts  by  menace,  deceit,  suppression  of  truth, 
or  any  corrupt  means,  to  influenbe  a  member  in  giving  or 
withholding  his  vote,  or  in  not  attending  the  liouse  or  any 
committee  of  which  he  is  a  member,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

Giving  bribe  to  legislative  otacers— Wbart.  Free.  1012. 

Ofibr  of  bribe.— It  is  as  much  a  crime  to  offer  a  bribe  as  to  take 
on6— 33  N.  J.  L.  102 ;  6  Pac.  G.  L.  J.  1031.  The  offense  is  complete  when 
the  offer  is  made,  although  in  a  matter  not  in  the  power  of  the  of- 
fleer— ^3  N.  J.  L.  102.  The  attempt  is  snfi^cient,  even  though  the  offense 
be  not  consummated— 65111.  58;  36  Tex.  294.  See  14  Ala.  603;  4  Burr. 
2494;  2  Camp.  229;  2  Ld.  Raym.  1377.  And  without  tender  or  produc- 
tion of  the  money  offered— 6  Fac.  C.  L.  J.  1021 ;  1  Ya.  Cas.  138.  See 
Pesty's  Crlm.  Law,  S  71  b. 

86.  Every  member  of  either  of  the  houses  composing 
the  Legislature  of  this  State  who  asks,  receives,  or  agrees 
to  receive  any  bribe,  upon  any  understanding  that  his 
official  vote,  opinion,  judgment,  or  action  shall  be  in- 
fluenced thereby,  or  shall  be  given  in  any  particular- 
manner,  or  upon  any  particular  side  of  any  question 
or  matter  upon  which  he  may  be  required  to  act  in  bis  j 
official  capacity,  or  gives,  or  offers,  or  promises  to  give 
any  official  vote  in  consideration  that  another  member  of 
the  Legislature  shall  give  any  such  vote,  either  upon  the 
game  or  another  question,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years,  and  upon  conviction  thereof  shall,  in  addition 
to  said  punishment,  forfeit  his  office,  be  disfranchised, 
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and  forever  disqnalified  from  holding  any  office  or  public 

trust    [In  effect  April  6th,  1880.] 

BeoelTing  bribe.— An  offer  by  an  officer  to  receive  a  bribe  Is  indict- 
abl»-65  m.  88.   See  Desty's  CrUn.  Law,  %  71  c. 

OontractB  for  contingent  Compensation  for  obtaining  legislation,  or 
for  UBO  of  personal,  or  any  secret  or  sinister  influence  on  legislators,  or 
for  services  of  log-rolling,  are  void,  and  the  parties  thereto  are  indict- 
able for  misdemeanor— 16  How.  314;  37  Cal.  168;  6  Dana,  366;  27  Mich. 
293;  64  He.  2d0;  35  Mass.  472:  1  Aiken.  264 ;  6  Watts  &  8. 315;  7  Watts, 
152;  14  N.  Y.  289;  18  Pick.  470;  8  Ala.  719;  2  Va.  Cas.  460. 

87.  Every  person  who,  being  summoned  to  attend  as 
witness  b^ore  either  house  of  the  Legislature  or  any 
committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons;  and  every 
person  who,  being  present  before  either  house  of  the  Leg- 
islature or  any  committee  thereof,  willfully  refuses  to  be 
sworn,  or  to  answer  any  material  and  proper  question,  or 
to  produce,  upon  reasonable  notice,  any  material  and 
proper  books,  papers,  or  documents  in  his  possession  or 
under  his  control,  is  guilty  of  a  misdemeanor. 

88.  Every  member  of  the  Legislature  convicted  of  any 
crime  defined  in  this  chapter,  in  addition  to  the  punish- 
ment prescribed,  forfeits  his  office,  and  is  forever  disqual* 
ified  from  holding  any  office  in  this  State. 

89.  Every  person  who  obtains,  or  seeks  to  obtain 
money  or  other  thing  of  value  from  another  person,  upon 
a  pretense,  claim,  or  representation  that  he  can  or  will 
improperly  influence  in  any  manner  the  action  of  any 
member  of  a  legislative  body  in  regard  to  any  vote  or 
legislative  matter,  is  guilty  of  a  felony.  Upon  the  trial  no 
person  otherwise  competent  as  a  witness  shall  be  excused 
from  testifying  as  such  concerning  the  offense  charged,  on 
the  grounds  that  such  testimony  may  criminate  himself, 
or  subject  him  to  paj)lic  infamy,  but  such  testimony  shall 
not  afterward  be  used  against  him  In  any  judicial  pro- 
ceeding, except  for  perjury  in  giving  such  testimony.  [In 
effect  April  6th,  1880.] 
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TITLE  VIL 

Of  Crimes  against  Public  Jostdoe. 

Chap.     I.    Bsibebt  and  Corruption. 
n.    Bescue. 

m.    Escapes  and  aiding  therein. 
IV.    Forging,  Stealing,  Mutilating,  and  Falsi> 
FYiNG  Judicial  and  Public  Becords  and 
Documents. 
V.    Perjury  and  Subornation  op  Pebjurt. 
VL    Falsifying  Eyidenoe. 
YIL    Other  Offenses  againm  Public  Justice. 
YUL    Conspiracy. 
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OHAPTBR  1. 

BKiRKKg  Ain>  COBBUfnONk 

S  n.  OlTlnfftnlbes  to  Judges,  Joron,  referees,  etc 

S   89.  BecelTlnglxrlbes  by  judicial  offlceis,  Jurors,  etc. 

S   M.  Extortion. 

S  96.  Improper  attempts  to  XnHuence  Jurors,  referees,  etc. 

S  98.  Hiscondnctof  Jurors,  referees,  eta 

S  97.  Justice  or  constable  purcbasing  Judgment. 

S   98.  Officers  convicted  of,  dlsfrancbised. 

S   99.  Superintendent  of  printing,  interest  in  contracts,  etc. 

S  198.  Superintendent  of  printing,  collusion  in  f  umlBbing  mi^ 
terials. 

92-  Svery  person  who  gives  or  offers  to  give  a  bribe  to 
any  jndicial  officer,  juror,  referee,  arbitrator,  or  umpire,  or 
to  any  i>erson  who  may  be  authorized  by  law  to  hear  or  de- 
termine any  question  or  controversy,  with  intent  to  influ- 
ence his  vote,  opinion,  or  decision  upon  any  matter  or 
question  which  is  or  may  be  brought  before  him  for  deci« 
sion,  is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  one  nor  more  than  ten  years. 

Bribery,  what  oonatitntes.— It  li  the  giving  or  receiving  of  any 
valuable  tbing,  in  order  that  the  receiver  may  be  corruptly  influenced 
thereby,  in  the  discharge  of  some  public  duty— 10  Iowa,  212.  See  Des- 
ty'B  Crlm.  Law.  S  71  a.  It  must  be  in  some  suit,  matter,  or  cause,  pend- 
ing or  brought  before  him— 2  Cal.  m ;  14  Ala.  603. 

Judicial  offloer8.«.-The  statute  confines  the  offense  to  acting  more 
favorably  to  one  side  than  the  other^2  Cal.  064. 

Jnatices  of  tiie  peaoe,  or  any  Judicial  officer— 14  Ala.  808 :  20  Yt.  9, 

FtoMontix^  attonMy»-88  Ind.  189;  1  Va.  Gas.  138;  14  Ala.  603;  Conf. 
38. 

Members  of  munioipal  board— 33  N.  J.  L.  102. 

Offering  bribe.— The  offer  of  a  bribe  is  acrlme— 33  N.  J.  L.  102;  even 
though  the  offense  be  not  consummated—^  lU.  08;  86  Tex.  294.  See  14 
Ala7S03;  4  Burs.  2494;  2  Gamp.  229:  2  Ld.  Raym.  1377;  nor .  although  in 
a  matter  not  In  the  power  of  the  officer  to  cousununate— 88  N.  J.  L.  102; 
and  no  subsequent  act  of  the  officer  will  exculpate— 7  Tex.  Ct.  App. 
181.  When  a  party  knew  that  the  one  to  whom  he  offered  the  bnoe 
was  under  age,  the  offense  is  committed— 2  Sawy.  481.  A  tender  or 
production  or  the  money  is  not  necessary— 6  Pac  G.  L.  J.  1021;  1  Va. 
Gas.  138.   See  Itesty's  Grun.  Law,  S  71  b. 
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93.  Every  judicial  officer,  juror,  referee,  arbitrator,  or 
umpire,  and  every  person  authorized  by  law  to  hear  or 
determine  any  question  or  controversy,  who  asks,  re- 
ceives, or  agrees  to  receive,  any  bribe,  upon  any  agree* 
ment  or  understanding  that  his  vote,  opinion,  or  decision 
upon  any  matter  or  question  which  Is  or  may  be  brought 
before  him  for  decision,  shall  be  Influenced  thereby,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  ten  years. 

Accepting  bribe.— It  is  bribery  to  seek  an  undue  reward  to  Influence 
benavior  In  office— 4  Bl.  Com.  139;  and  an  oiler  to  receive  a  bribe  is  in- 
dictable—65  111.  88.  To  make  a  case  of  bribery  actual  value— 54  Ind.  561 ; 
6.  C.  2  Am.  Cr.  B.  23. 

94.  Every  judicial  officer  who  asks  or  receives  any 
emolument,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may' be  authorized  by  law,  for  doing  any 
official  act,  is  guilty  of  a  misdemeanor. 

Extortion.— No  fees  can  be  exacted  but  those  provided  by  law,  sane*, 
tloned  bvxhe  court,  or  permitted  by  ancient  usage:  and  where  no  re- 
muneration is  provided,  the  officer  must  perform  the  duties  without 
it-3  Sawy.  473:  1  Senr.  &  B.  504;  1  Up.  Can.  Q.  B.  292;  16  id.  183.  See 
Dedty's  Grim.  Law,  §  84  a,  b.   It  is  an  indictable  offense.   See  id.  85  a. 

^  95.  Every  person  who  corruptly  attempts  to  influence 
a  juror,  or  any  person  summoned  or  drawn  as  a  juror,  or 
chosen  as  an  arbitrator,  or  umpire,  or  appointed  a  referee, 
in  respect  to  his  verdict  in,  or  decision  of  any  cause  or 
proceeding,  pending  or  about  to  be  brought  before  him, 
either— 

1.  By  means  of  any  communication,  oral  or  written, 
had  with  him  except  in  the  regular  course  of  proceedings; 

2.  By  means  of  any  book,  paper,  or  instrument  exhib- 
ited, otherwise  than  in  the  regular  course  of  proceedings; 

8.  By  means  of  any  threat,  intimidation,  persuasion,  or 
entreaty;  or, 

4.  By  means  of  any  promise,  or  assurance  of  any 
pecuniary  or  other  advantage; 

— is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  30th,  in  effect  July  Ist, 
1874. 
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Smbraomy  la  an  attempt  to  corraptly  inflaence  a  jury  or  Juror— 2 
Blsb.  G.  L.  6th  ed.  §884;  2  Whart.  O.  L.  8th  ed.  §  1858.  It  is  not  a  crime 
at  common  law— 2  m  ev.  268.  A  witness  has  no  right  to  deliver  a  paper 
to  a  Jury,  without  directions  of  the  court-^  Cowen,  603.  ^  /   y,  ,'  /  ^  S' 

96.  Every  juror,  or  person  drawn  or  summoned  as  a 
juror,  or  chosen  arbitrator  or  umpire,  or  appointed  ref- 
eree,  who  either— 

1.  Makes  any  promise  or  agreement  to  give  a  verdict 
or  decision  for  or  against  any  party;  or, 

2.  Willfully  and  corruptly  permits  any  communication 
to  be  made  to  him,  or  receives  any  book,  paper,  instru- 
ment or  information  relating  to  any  cause  or  matter  pend- 
ing before  him,  except  according  to  the  regular  course  of 
proceedings; 

— ia  punishable  by  fine  not  exceeding  five  thousand  dol- 
lars, or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  30th,  in  effect  July  1st, 
1874.] 

97.  Every  justice  of  the  peace  or  constable  of  the  same 
township  who  purchases  or  is  interested  in  the  purchase 
of  any  judgment  or  part  thereof  on  the  docket  of,  or  on 
any  docket  in  possession  of,  such  justice,  is  guilty  of  a 
misdemeanor. 

98.  Every  officer  convicted  of  any  crime  defined  in 
this  chapter,  in  addition  to  the  punishment  prescribed, 
forfeits  his  office,  and  is  forever  disqualified  from  holding 
any  ofiice  in  this  State. 

99.  The  superintendent  of  state  printing  shall  not, 
daring  his  continuance  in  office,  have  any  interest,  direct- 
ly or  indirectly,  in  any  printing  of  any  kind,  or  in  any 
binding,  engraving,  or  lithographing,  or  in  a  contract  for 
famishing  paper  or  other  printing-stock  or  material  con- 
nected with  the  State  printing;  and  any  violation  of  these 
provisions  shall  subject  him,  on  conviction  before  a  court 
of  competent  jurisdiction,  to  imprisonment  in  the  State 
prison  for  a  term  of  not  less  than  two  years  nor  more 
than  five  years,  and  a  fine  of  not  less  than  one  thousand 
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dollars  nor  more  than  three  thousand  dollars,  or  bybotli 
such  fine  and  imprisonment.    [In  effect  April  Ist,  1878.] 

100.  If  the  said  snperintendent  of  state  printing  shall 
cormptly  collude  with  any  person  or  persons  furnishing^ 
paper  or  materials,  or  bidding  therefor,  or  with  any  other 
person  or  persons,  or  have  any  secret  understanding  with 
him  or  them,  by  himself  or  through  others,  to  defraud  the 
State,  or  by  which  the  State  shall  be  defrauded  or  made 
to  sustain  a  loss,  contrary  to  the  true  intent  and  meaning 
of  this  act,  he  shall,  upon  conyiotion  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  his  office,  and  be  subject 
to  imprisonment  in  the  State  prison  for  a  term  of  not  less 
than  two  years,  and  to  a  line  of  not  less  than  one  thoi^- 
sand  dollars  nor  more  than  three  thousand  dollars,  or 
both  such  fine  and  imprisonment.  [In  effect  April  8rd, 
1876.1 
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OHAPTEE  II. 

BESGUBS. 

S  101.   Bescning  prisoners. 

S  1(6.   Betaking  goods  from  custody  of  ofacer. 

101.  Every  person  who  rescues  or  attempts  to  rescue, 
or  aids  another  person  in  rescuing  or  attempting  to  rescue, 
any  prisoner  from  any  prison,  or  from  any  officer  or  per- 
son having  him  in  lawful  custody,  is  punishable  as  fol« 
lows: 

*  1.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
felony  punishable  with  death:  by  imprisonment  in  the 
State  prison  not  less  than  one  nor  more  than  fourteen 
years. 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
any  other  felony:  by  imprisonment  in  the  State  prison 
not  less  than  six  months,  nor  more  than  five  years. 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  fel- 
ony: by  a  fine  not  exceeding  one  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  two  years. 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon 
a  charge  or  conviction  of  felony:  by  fine  not  exceeding 
five  hundred  dollars,  and  imprisonment  in  the  county  jail 

not  exceeding  six  months. 

Rescne  is  the  violent  delivery  of  a  prisoner  from  lawful  custody— 
21  Wend.  609;  see  4  Bl.  Com.  131;  even  thoush  the  prisoner  takes  no 
part  in  the  violence— T.  Gharlt.  13;  see  119  Mass.  217.  It  must  not  be 
irom  accident,  or  to  avert  threatened  danger— see  1  Buss.  Cr.Oth  ed. 
694.  The  imprisonment  must  be  prima  facie  Justifiable— 1  Dutch.  209; 
See  7  Conn.  792.    There  must  be  knowledge  uy  the  rescuer  that  the 

Srisoner  was  under  arrest— 26  Md.  199.  If  unsuccessful,  it  may  be  in* 
icted  as  an  attempt— 15  Me.  100. 

102.  Every  person  who  willfully  injures  or  destroys, 
or  takes  or  attempts  to  take,  or  assists  any  person  in  tak- 
ing or  attempting  to  take,  from  the  custody  of  any  officer 
or  person,  any  personal  property  which  such  officer  or 
person  has  in  charge  under  any  process  of  law»  is  guilty 
of  a  misdemeanor. 

PxH.  Gods.— 6« 
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CHAPTEB  ni. 

ESCAPES,    AND  AIDING  THEREIN, 

S  106.  Escapes  from  State  prison. 

S  106.  Attempt  to  escape  from  State  prison. 

S  107.  Escapes  from  other  than  State  prison. 

S  108.  Of&cers  suffering  conyicts  to  escape. 

S  109.  Assisting  prisoner  to  escape. 

S  110.  Canying  into  prison  things  useful  to  aid  in  an  escape. 

S  111.  Expense  of  trial  for  escape. 

105.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  escapes  therefrom,  is  punish- 
able by  imprisonment  in  the  State  prison  for  a  term  equal 
in  length  to  the  term  he  was  serving  at  the  time  of  such 
escape;  said  second  term  of  imprisonment  to  commence 
from  the  time  he  would  otherwise  have  been  discharged 
from  said  prison.    [In  effect  April  16th,  1880.] 

106.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  attempts  to  escape  from  such 
prison,  is  guilty  of  a  felony,  and,  on  conviotioi^  thereof, 
the  term  of  imprisonment  therefor  shall  commence  from 
the  time  such  convict  would  otherwise  have  been  dis- 
charged from  said  prison.    [In  effect  April  16th,  1880.] 

107.  Every  prisoner  confined  in  any  other  prison  than 
the  State  prison,  who  escapes  or  attempts  to  escape  there- 
from, is  guilty  of  a  misdemeanor. 

Escape,  what  constitates— see  Desty's  Crim.  Law,  S  T7  a. 
Liability  of  party  escaping— see  Desty's  Crim.  Law,  S  77  h. 
Fkison  breach,  construed— see  Desty's  Crim.  Law,  S  78  a- 

108.  Every  keeper  of  a  prison,  sheriff,  deputy  sheriff, 
constable,  or  jailer,  or  person  employed  as  a  guard,  who 
fraudulently  contrives,  procures,  aids,  connives  at,  or 
voluntarily  permits  the  escape  of  any  prisoner  in  custody, 
is  punishable  by  imprisonment  in  the  State  prison  not 


i 
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exceeding  ten  years,  and  fine  not  exceeding  ten  thouaand 
dollars. 
Fennittiiig  esoape,  liability  f <»>Hsee  Desty's  Crim.  Law,  S  80  a. 

109.  Every  person  who  willfully  assists  any  prisoner 
confined  in  any  prison,  or  in  the  lawful  custody  of  any 
officer  or  i>erson,  to  escape,  or  in  an  attempt  to  escape 
from  such  prison  or  custody,  is  punishable  as  provided  in 

.  section  one  hundred  and  eight  of  this  Code. 

(     UahiUty  of  party  aiding  e8oap»--8ee  Desty's  Cilm.  Law,  §  79  a. 

'^  110.  Every  person  who  carries  or  sends  into  a  prison 
anything  useful  to  aid  a  prisoner  in  making  his  escape, 
with  intent  thereby  to  facilitate  the  escape  of  any  pris* 
oner  confined  therein,  is  punishable  as  provided  in  sec- 
tion one  hundred  and  eight  of  this  Code. 

Oonveying  articles  into  iail  to  aid  an  escape  is  a  substantive  offense 
—a  Tex.  Ct.  App.  553;  7  id.  623. 

Aiwti Sting  to  break  prison  renders  the  party  assisting  an  accessory 
—119  Mass,  297;  15  Me.  100;  9  Jobns.  70;  Buss  &  B. O.  OlSS;  1  Car.  &  M. 
250.  So  of  conveying  Instruments  to  enable  him  to  break  jail-«ee  4  Bl. 
Ck>m.  88 :  as  a  crowbar— Law  B.  1 G.  C.  27 ;  but  a  wife  is  not  liable  If  tbe 
Instrument  was  procured  by  his  directions— 1  Car.  A  P.  116,  note.  In 
atrial  for  aiding  a  prisoner  to  escape. another  prisoner  escaping  by 
the  same  means  is  not  Apartieeps  cnrntnu— 3  Tex.  Ct.  App.  533. 

111.  Whenever  a  trial  shall  be  had  of  any  person  un- 
der any  of  the  provisions  of  sections  one  hundred  and 
five  and  one  hundred  and  six  of  this  Code,  and  whenever 
a  convict  in  the  State  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where 
such  trial  is  had  shall  make  out  a  statement  of  all  the 
costs  incurred  by  the  county  for  the  trial  of  such  case, 
and  of  guarding  and  keeping  such  convict,  properly  cer- 
tified to  by  a  superior  judge  of  said  county,  which  state- 
ment shall  be  sent  to  the  board  of  State  prison  directors 
for  their  approval;  and  after  such  approval,  said  board 
shall  cause  the  amount  of  such  costs  to  be  paid  out  of  the 
money  appropriated  for  the  support  of  the  State  prison,  to 
the  county  treasurer  of  the  county  where  such  trial  was 
had.    [In  effect  April  6th,  1880.] 
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OHAPTEE  IV. 

VOBOma,   BTEALTSQ,    UUTILATIKa,    AND  VAUmFYlSO   JDDX- 
dAL  Ain>  FOBLIC  BBCOBBS  AKD  DOCUMENTS. 

S  lis.  Larceny,  destrnction,  etc.,  of  records  by  officen. 

S  114.  Larceny,  destmction,  etc.,  of  records  by  others. 

S  115.  Offering  fidse  or  forged  instrciments  to  be  recorded. 

S  116.  Adding  names,  etc.,  to  jury  lists. 

S  117.  Falsifying  jury  lists,  etc; 

113.  Every  officer  having  the  custody  of  any  record, 
xnais  or  hook,  or  of  any  paper  or  proceeding  of  any  court, 
iUed  or  deposited  in  any  public  office,  or  placed  in  his 
hands  for  any  purpose,  who  is  guilty  of  stealing,  willfully 
destroying,  mutilating,  defacing,-  altering  or  falsifying, 
removing  or  secreting  the  whole  or  any  part  of  such 
record,  map,  book,  paper,  or  proceeding,  or  who  permits 
any  other  person  so  to  do,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years. 

Forgery  of  records.— Prejudice  to  others  is  sufficient,  eren  if  con« 
tlngent  and  remote;  erasure  or  mutilation  of  a  record  may  be  deemed 
a  forgery— 27  Iowa,  420;  10  Mass.  34. 

114.  Every  person  not  an  officer  such  as^is  referred  to 

in  the  preceding  section,  who  is  guilty  of  any  of  the  acts 

specified  in  that  section,  is  punishable  by  imprisonment 

in  the  State  prison  not  exceeding  five  years,  or  in  a  county 

jail  not  exceeding  one  y  ear>  or  by  a  fine  not  exceeding  one 

himdred  dollars,  or  by  both. 

Zhrasnre  or  mutilation  of  a  record  may  be  deemed  forgery— 27 
Iowa,  420;  10  Blass.  34;  but  not  to  obliterate  a  receipt  from  a  bond— 6 
Ired.79;  or  an  indorsement  from  a  note— 1  Aiken,  3ll;  but  it  is  f orgeiry 
fraudulently  to  alter  the  sum  in  a  note— 4  N.  H.  455:  15  Ohio  St.  455; 
20  Iowa,  641 ;  Buss.  &  B.  C.  C.  101 ;  7  Car.  &  P.  669.  It  is  forgery  at  com- 
mon law  to  alter  or  falsify  any  Judicial  or  executive  record,  writ,  or- 
der, or  deposition— 2  Mass.  ISO;  tt  Hill,  490;  50  Me.  409:  «  Car.  A  P.  129; 
ft  id.  160:  2  East  P.  0. 862;  2  Sid.  71 ;  but  not  political  documents  of  no 
legal  efCect— 30  La.  An.  557.   See  Desty's  Crim.  Law,  tit.  Fobobby. 
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115.  Every  person  who  knowingly  procures  or  offers 
any  false  or  forged  instrument  to  be  filed,  registered,  or 
recorded  in  any  public  office  within  this  State,  which  in- 
strument, If  genuine,  might  be  filed,  or  registered,  or  re- 
corded under  any  law  of  this  State,  or  of  the  United 
States,  is  guilty  of  felony. 

Patting  a  forged  deed  on  record— 27  Mich.  387;  S  Abb.  App.Dec.  441. 

116.  Every  person  who  adds  any  names  to  the  list  of 
persons  selected  to  serve  as  jurors  for  the  county,  either 
by  placing  the  same  in  the  jury-box,  or  otherwise,  or  ex- 
tracts any  name  therefrom,  or  destroys  the  jury-box,  or 
any  of  the  pieces  of  paper  containing  the  names  of  jurors, 
or  mutilates  or  defaces  such  names  so  that  the  same  can- 
not be  read,  or  changes  such  names  on  the  pieces  of  pa- 
per, except  in  cases  allowed  by  law,  is  guilty  of  a  felony. 
[Approved  March  30th,  in  effect  July  1st,  1874.] 

117.  Every  officer  or  person  required  by  law  to  certify 
to  the  list  of  persons  selected  as  jurors,  who  maliciously j 
corruptly,  or  willfully  certifies  to  a  false  or  incorrect  list, 
or  a  list  containing  other  names  than  those  selected,  or 
who,  being  required  by  law  to  write  down  the  names 
placed  on  the  certified  lists  on  separate  pieces  of  paper, 
does  not  write  down  and  place  in  the  jury-box  the  same 
names  that  are  on  the  certified  list,  and  no  more  and  no 
less  than  are  on  such  lists,  is  guilty  of  a  felony. 


§  JJL8     PJSBJUBT  AND  SUBORNATION  OF  PBBJUBT.  6G 


CHAPTER  V. 

PEBJUBY  AND  8UBOBNATION  07  PEBJaBY. 

S  118.  Perjury  defined. 

S  119.  Oath  defined. 

S  120.  Oath  of  office. 

S  121.  Irregularity  in  administering. 

S  122.  Incompetency  of  witness  no  defense. 

S  123.  Knowledge  of  materiality  of  testimony  not  necessary. 

S  124.  Making  depositions,  etc.,  when  deemed  complete. 

§  125.  Statement  of  that  which  one  does  not  Icnow  to  he  true. 

S  126.  Punishment  of  perjury. 

S  127.  Sttbonu^lon  of  perjury. 

S  128.  Procuring  the  execution  of  innocent  persons. 

118.  Every  person  who>  having  taken  an  oath  that  he 
will  testify,  declare,  depose,  or  certify  truly  before  any 
competent  tribunal,  officer,  or  person,  in  any  of  the  cases 
in  which  such  an  oath  may  by  law  be  administered,  will- 
fully and  contrary  to  such  oath  states  as  true  any  mate- 
rial matter  which  he  knows  to  be  false,  is  guilty  of  perjury. 

Ferfnry,  Is  the  willful  and  corrupt  swearing  to  a  matter  of  fact 
which  the  party  has  no  probable  cause  for  believing,  or  that  he  does  not 
know  at  the  time  to  be  true— see  Desty's  Grim.  Law,  S  75  a;  or  where 
he  swears  that  he  "  thought "  or  "  believed  "  a  fact,  when  in  truth  he 
thought  and  believed  otherwise— Phill.  (N.  C.)  312;  10  Q.  B.  670;  I 
Leacn,327;  but  see  2  Low.  232;  1  Sprague,  558;  Bald.  370;  or  where  he 
swears  to  a  fact  he  did  not  know  to  be  true— 2  Bost.  d.  R.  178:  17  N.  H. 
373;  or  to  swear  corruptly  that  he  is  ignorant  of  a  certain  fact— 5  Yerg. 
211 ;  I  Sprague,  558.  The  oath  must  be  taken  with  deliberation,  and  uot 
through  surprise,  inadvertence,  or  a  bona  fide  mistake  as  to  facts- 
see  Desty's  Grim.  Law,  §  75  b;  or  rashly  or  Inconsiderately,  according 
to  belief— 4  Dall.  372;  5  Gray.  78:  41  Md.  425;  48  Ga.  170;  7  Car.  &  P.  17: 
11  Q.B.  1028;  so  if  the  oath  be  honest,  and  is  taken  under  advice  of 
counsel,  it  is  not  perjury— 6  McLean,  409;  42  Iowa,  205;  5  McLean,  573; 
1  Morris,  20. 

Oath  to  be  lawfully  administered— see  Desty's  Grim.  Law,  S  75  c; 
before  competent  parties— id.  §  75  d ;  in  a  judicial  proceeding— Id.  S  75  f ; 
or  other  proceedings— id.  §^75  g. 

Matter  sworn  to,  must  be  material— eee  Desty's  Grim.  Law,  SS  75  h-1. 

Evidence— The  complaint  is  admissible  to  show  the  pendency  of  the 
case  in  which  the  perjury  is  alleged  to  have  been  committed— 54  Cal. 
528.  The  evidence  of^one  witness  is  not  sufficient  to  convict;  it  must 
be  something  more  than  sufficient  to  counterbalance  the  oath  of  the 
prisoner— UPeters, 430;  S. C.  1  Green C. B. 67;  57 Mo. 252;  S. G.  1  Anu 
Cr.  B.  502. 
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119.  The  term  *'  oath/'  as  used  in  the  last  Section,  in- 

Glades  an  affirmation,  and  every  other  mode  authorized 

by  law  of  attesting  the  truth  of  that  which  is  stated. 

Form  of  oath.— The  fonn  of  oath  Is  merely  directory— 11  Allen,  243. 
It  is  immaterial,  except  that  It  must  be  such  as  the  witness  believes  is 
binding— 12  Mass.  27^2  Hawks,  458;  2  Murpfa.  S20;  8  id.  153:  1  Bob. 
(VaTm;  2  id.  795;  8  Wend.  636;  2  Brod.  &  B.  282.  See  Desty^s  Crlm. 
taw,  S  76  e. 

120.  So  much  of  an  oath  of  office  as  relates  to  the  fu- 
ture performance  of  official  duties  is  not  such  an  oath  as 
is  intended  by  the  two  preceding  sections. 

Official  oath.— Perjury  does  not  Include  future  facts  or  contingen- 
cies—3  Zab.  49. 

121.  It  is  no  defense  to  a  prosecution  for  perjury  that 

the  oath  was  administered  or  taken  in  an  irregular  mau- 

ner. 

Irregnlar  mode.— Perjury  may  be  committed,  alUiough  the  person 
was  Improperly  sworn— I  Dev.  263;  10  Ohio,  220;  10  Johns.  167:  4  Seld. 
67.  So  It  may  be  administered  on  a  common-pr^er  book— 2  Kerr,  176; 
or  on  Watts'^Psalmsand  Hymns— 4  Seld.  67;  andkissing  tiie  book  may 
be  omitted— 1  Craw.  A  D.  199. 

122.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  was  not  competent  to  give  the  testimony,  dep- 
osition, or  certificate  of  which  falsehood  is  alleged.  It  is 
sufficient  that  he  did  give  such  testimony  or  make  such 
deposition  or  certificate. 

Oompetencyorincompetency  of  witness  is  Immaterial— 10  Johns. 
167;  10  Ohio,  220:  3  Yeates,  414;  or  that  the  false  testimony  be  inad- 
missible—23  N.  T.  85;  9  Cox  C.  0. 105. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  did  not  know  the  materiality  of  the  false 
statement  made  by  him;  or  that  it  did  not,  in  fact,  affect 
the  proceeding  in  or  for  which  it  was  made.  It  is  suffi- 
cient that  it  was  material,  and  might  have  been  used  to 
affect  such  proceeding. 

124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this  chap- 
ter, from  the  time  when  it  is  delivered  by  the  accused  to 
any  other  person,  with  the  intent  that  it  be  uttered  or 
published  as  true. 
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125.  An  unqualified  statement  of  that  wbidi  one  does 
not  know  to  be  true  is  equivalent  to  a  statement  of  that 
which  one  knows  to  be  false. 

Want  of  knowledge.— A  false  statement  of  a  fact  which  he  did  not 
know  at  the  time  to  be  true,  is  peTjory— 2  Bost.  L.  B.  177;  17  N.  H.  S73; 
6  Pa.  St.  170;  6  Binn.  249;  21 N.  Y.  288;  or  of  which  he  has  no  knowl- 
edge, 8  Parker  Cr.  R.  511 ;  Hettey,  97. 

126.  Perjury  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  one,  nor  more  than  fourteen 
years. 

127.  Every  person  who  willfully  procures  another  per- 
son to  commit  perjury  is  fi^uilty  of  subornation  of  per- 
jury, and  is  punishable  in  the  same  manner  as  he  would 
be  if  personally  guilty  of  the  perjury  so  procured. 


ingri ^  ~ 

be  false-OCet.  241;  22 Ohio  St.  477;  S.  0.  1  Green  C.  B.  627:  But  it 
must  be  In  a  pending  proceeding—^  Me.  218;  8.  C.  2  Am.  Cr.  B.  650;  8 
Barb.  54S.   See  Desty**  Crim.  Law,  S  75  J. 

128.  Every  person  who,  by  willful  perjury,  or  suborna- 
tion of  perjury,  procures  the  conviction  and  execution  of 
any  innocent  person,  is  punishable  by  death. 

Crimen  falsi  indndes  the  offense  of  attempting  to  secure  the  con- 
Tlction  of  another  and  innocent  person  for  a  crime  which  he  has  him- 
self committed— 29  Ohio  St.  861. 
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CHAPTEB   VI. 

FALSIFTINa  BYIDENGB* 

S  1S2.  Offering  false  eyidence. 

S  133.  Deceiving  a  witness. 

I  134.  Preparing  false  eyidence. 

S  135.  Destroying  evidence. 

S  136.  Preventing  or  dissuading  witness  from  attending. 

S  137.  Bribing  witnesses. 

S  138.  deceiving  or  offering  to  receive  bribes. 

132.  Every  person  who,  upon  any  trial,  proceeding, 
inqniry,  or  investigation  whatever,  authorized  or  permit- 
ted by  law,  offers  in  evidence,  as  genuine  or  trne,  any  hook, 
paper,  docmnent,  record,  or  other  instrument  in  writing, 
knowing  the  same  to  have  been  forged,  or  fraudulently 

altered  or  antedated,  is  guilty  of  felony. 
Falsifying  evidence— see  2  Har.  (Del.)  288;  14  Md.  30. 

133.  Every  person  who  practices  any  fraud  or  deceit 
or  knowingly  makes  or  exhibits  any  false  statement,  rep- 
resentation, token,  or  writing,  to  any  witness,  or  person 
about  to  be  called  as  a  witness  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
with  intent  to  affect  the  testimony  of  such  witness,  ia 
guilty  of  a  misdemeanor. 

134.  Every  person  guilty  of  preparing  any  false  oz 
ante-dated  book,  paper,  record,  instrument  in  writing,  or 
other  matter  or  thing,  with  intent  to  produce  it,  or  allow 
it  to  be  produced  for  any  fraudulent  or  deceitful  purpose, 
as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry 
whatever,  authorized  by  law,  ia  guilty  of  felony. 

Fabrication  of  evidence— 2  Hill,  2^  10  Clark.  &  F.  154;  2  East^62t 
6  Term.  Bep.  619;  2  Show.  1.  See  2  Wnart.  C.  L.  Sth  ed.  is  1334;  2  East 
P.  0.  821. 

135.  Every  person  who,  knowing  that  any  book,  pa« 
per,  record,  instrument  in  writing,  or  other  matter  oz 


V 


13&-8  VALBXFYJJXQ  BVIDBNCX.  TO 

thing,  is  about  to  be  produced  in  eTidence  upon  any  trial, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
willfully  destroys  or  conceals  the  same,  with  intent  there- 
by to  prevent  it  from  being  produced,  is  guilty  of  a  misde- 
meanor. 

136.  Every  person  who  willfully  prevents  or  dissuades 
any  person  who  is  or  may  become  a  witness,  from  attend- 
ing upon  any  trial,  proceeding,  or  inquiry,  authorized  by 
law,  is  guilty  of  a  misdemeanor. 

DiMnadinf  witness  from  attendlag— S  Ear.  (DeL)  6G2;  20  Yt.  9;  14 
Oray,  87;  1  Strange,  612;  8  Mod.  336. 

137.  Every  i>erson  who  gives,  or  offers,  or  promises  to 
give,  to  any  witness,  or  person  about  to  be  called  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement 
that  the  testimony  of  such  witness  shall  be  thereby  influ- 
enced, or  who  attempts  by  any  other  means  fraudulently 
to  induce  any  person  to  give  false  or  withhold  true  testi- 
mony, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

138.  Every  person  who  is  a  witness,  or  is  about  to  be 
called  as  such,  who  receives  or  offers  to  receive,  any 
bribe,  upon  any  understanding  that  his  testimony  shall  bo 
influenced  thereby,  or  that  he  will  absent  himself  from 
the  trial  or  proceeding  upon  which  his  testimony  is  re- 
quired, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 
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CHAPTEE  Vn. 


OTHER  OFFENSES  AGAINST  PX7BZJ0  JUSTICE. 

142.  Officer  refusiiig  to  arrest  parties  cluuged  with  crime. 

14S.  Pablio  administrator,  neglect  or  violation  of  duty  by. 

144.  BecelTlng  fee  for  services  in  arresting  fugitives. 

145.  Delaying  to  take  person  arrested  before  a  nu^trate. 

146.  Making  arrests,  etc.,  without  lawfnl  authority. 

147.  Inhumanity  to  prisoners. 

148.  Resisting  public  officers  in  the  discharge  of  ihelrdiitlM. 

149.  Assault,  etc.,  by  officers,  under  color  of  auth<Mrity. 

150.  Befusing  to  aid  officers  in  arrest,  etc. 

151.  Taking  extra-judicial  oaths. 

152.  Administering  extra-judicial  oaths. 

153.  Compounding  crimes. 

154.  Debtor  fraudulently  conceiallng  his  property. 

155.  Defendant  fraudulently  concesdlng  his  iroperty. 

156.  Fraudulent  pretenses  relative  to  birth  of  infant. 

157.  Substituting  one  child  for  another. 

158.  Common  barratry  defined.   How  punished. 
)  159.  What  proof  is  required. 

160.  Misconduct  by  attorneys. 

161.  Buying  demands  or  suit  by  an  attorney. 

162.  Attorneys  forbidden  to  defend  prosecutions-carried  cm  by 

their  partners  or  f  ormierly  by  themselves. 

168.  Limitation  of  preceding  section. 

164.  Grand  Juror  acting  after  challenge  has  been  allowed. 

165.  Bribing  boards  of  supervisors,  etc. 

166.  Criminal  contempts. 

167.  False  certificates  by  public  officers. 

168.  Disclosing  fact  of  indictment  having  been  found. 

169.  Disclosing  what  transpired  before  the  grand  jury. 

170.  Maliciously  procuring  search  warrant. 

171.  Unauthorized  communication  with  convict. 

172.  Keeping  liquor  within  two  miles  of  State  prisoii. 

173.  Importing  foreign  convicts. 

174.  Bringing  Chinese  Into  the  State. 

175.  Separate  and  distinct  prosecution. 

176.  Omission  of  duty  by  public  officer. 

177.  Offense  for  which  no  penalty  is  prescribed. 

178.  Offieers  of  corporations  not  to  employ  Chinese. 

179.  Corporations  not  to  employ  Chinese. 
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142.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable, 

or  other  peace  officer,  who  willf ally  refuses  to  receive  or 

arrest  any  person  charged  with  a  criminal  offense,  is  pun- 

i3haf>le  by  fine  not  exceeding  five  thousand  dollars,  and 

imprisonment  in  the  county  jail  not  exceeding  five  years. 

Neglige&oe  of  a  public  duty  Is  an  indictable  offense,  although  no 
mischief  accrued  therefrom->-2  Cold.  181;  1  Bay,  316;  3  Bush,  39;  4  Id. 
331;  1  Yeates,  419;  Gonf.  Bep.  38. 

143.  Every  person  holding  the  office  of  public  adminis- 
trator, who  willfully  refuses  or  neglects  to  perform  the 
duties  thereof,  or  who  violates  any  provision  of  law  relat- 
ing to  his  duties  or  the  duties  of  his  office,  for  which  some 
other  punishment  is  not  prescribed,  is  punishable  by  fine 
not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  both. 

144  Every  person  who  violates  any  of  the  provisions- 
of  section  one  thousand  five  hundred  and  fifty-eight  is 
guilty  of  a  misdemeanor. 

145.  Every  public  officer  or  other  person,  having  ar- 
rested any  person  upon  a  criminal  charge,  who  willfully 
delays  to  take  such  person  before  a  magistrate  having 
jurisdiction,  to  take  his  examination,  is  guilty  of  a  mis- 
demeanor. 

146.  Every  public  officer,  or  person  pretending  to  be 
a  public  officer,  who,  under  the  pretense  or  color  of  any 
process  or  other  legal  authority,  arrests  any  person  or  de- 
tains him  against  his  will,  or  seizes  or  levies  upon  any 
property,  or  dispossesses  any  one  of  any  lands  or  tene- 
ments, without  a  regular  process  or  other  lawful  authority 
therefor,  is  guilty  of  a  misdemeanor. 

147.  Every  officer  who  is  guilty  of  willful  inhumanity 
or  oppression  toward  any  prisoner  under  his  care  or  in 
his  custody,  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  removal  from  office. 

148.  Every  person  who  willfully  resists,  delays,  or  ob- 
structs any  public  officer,  in  the  discharge  or  attempt  to 


diBcliaige  aii7  duty  of  his  office,  when  no  othei  punlab- 
ment  is  prescribed,  is  pauisliablQ  hj  fine  not  exceeding 
five  thonsand  dollAra,  and  imprisonment  in  tbe  coonty 
jail  not  exceeding  five  years. 


149.  Every  public  officer  who,  under  coior  of  aathwlty, 
without  lawful  necessity,  assaults  or  beats  any  person.  Is 
punishable  by  flne  not  ezceedlng  five  thonsand  dollars, 
and  imprisonment  in  tlia  county  Jail  not  exceeding  &ye 

Auaolta  bf  offlcvrs.— Wben  a  nrlsh  ofllfleT,  igaliut  tlis  ifill  of  a 
pauper,  cut  off  taor  hair— 4  Car.  A?.  239^  loo  A  Jur.243;  or  wberaau 
almfr^aiufl  ktwper  applied  uoDoceHarllr  aaven  ohaatlaemoiit^-U  Gooiu 

150.  Every  male  person  above  eigbteen  years  o(  age 
who  neglects  or  refuses  to  join  the  poaae  oomitatus  or 
power  of  the  county,  by  neglecting  or  refoaing  to  aid  and 
assist  in  taking  or  arresting  any  person  against  whom 
there  may  be  issued  any  process,  or  by  neglecting  to  aid 
and  assist  in  retakii^  any  person  who,  ^ter  being  arrested 
or  confined,  may  haye  escaped  from  snch  arrest  or  Impris- 
onment, or  by  neglecting  or  refoslng  to  aid  and  assist  in 
preventii^  any  breach  of  the  peace,  or  the  commission  of 
any  crlmlnril  c^ense,  being  thereto  lawfully  teqitired  by 
any  sheriCf,  deputy  sherlfl,  coroner,  constable,  ju^e,  or 
justice  of  the  peace,  or  other  officer  concerned  in  the  ad- 
ministration of  justice,  1b  punishable  by  fine  of  not  less 
than  fifty  nor  more  than  one  thousand  dollars. 

151.  Repealed.  [Approved  March  30th,  in  eCFect  July 
in,  18T4.] 

192.   Bepealed.    [Approved  KCaich  30th,  in  etteot  July 

1st,  1874.] 

'   PEN.  Coni^-T> 
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153.  ETBry  person  who>  having  knowledge  of  the  ac- 
tual commission  of  a  crime,  takes  money  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  eingagement  or 
promise  thereof,  upon  any  agreement  or  understanding  to 
compound  or  conceal  such  crime,  or  to  abstain  from  any 
prosecution  thereof,  or  to  withhold  any  evidence  thereof, 
except  in  the  cases  provided  for  by  law  in  which  crimes 
iuay  be  compromised  by  leave  of  court,  is  punishable  as 
follows:  /  OuS  CmX  C^ti-'l 

1.  By  imprisonment  in  the  State  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year,  where 
the  crime  was  punishable  by  death  or  imprisonment  in 
the  State  prison  for  life. 

2.  By  imprisonment  in  the  State  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  six 
months,  where  the  crime  was  punishable  by  imprisonment 
in  the  State  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  .in  the  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  five  hundred  dollars, 

where  the  crime  was  a  misdemeanor. 

Compounding  offenses.— An  i^reement  not  to  prosecute,  or  to  put 
an  end  to  a  prosecution,  in  consideration  of  some  peculiar  adrantaJB^e, 
constitutes  the  offense,  wlien  the  party  knows  the  offense  to  have  been 
committed— 2  Har.  (Del.)  539.  See  4  Bl.  Com.  133;  1  Bish.  C.  L.  6th  ed. 
S  604 ;  1  Hawk.  P.  C.  ch.  69,  %  6.   See  Desty 's  Crim.  Law,  §  10  a. 

Agreements  not  to  prosecute.— Receiving  any  valuable  consider- 
ation on  an  ag^reement  not  to  prosecute  is  compounding  the  offense- 
see  Desty's  Grim.  Law,  g  74  d. 

Compromising  offenses.- An  offense  which,  in  the  discretion  of  the 
court,  may  be  punished  by  imprisonment  In  the  penitentiary,  cannot 
be  compromised— 39  6a.  85;  but  some  misdemeanors  could  be  com- 
pounded,  and  others  not,  in  the  absence  of  statutory  provisions— 11 
East,  46:  6  id.  294:  4  Bam.  ft  AdoL  42 1 ;  7  Taunt.  42*2.  See  Washburn G. 
L.  13:  1  Bish.  G.  L.  6th  ed.  §  716;  1  Ghit.  G.  L.  4;  Desty's  Grim.  Xaw,  §  10 
b.  The  law  will  permit  a  compromise  In  all  offenses,  though  made 
subject  of  a  criminal  prosecution,  for  which  offenses  the  injured  party 
might  recover  damages— 6  Q.  B.  308;  S.  C.  2  Lead.  G.  G.  216;  provided 
the  rights  of  the  public  are  preserved  inviolate— 14  Q.  B.  629;  11  ISast, 
46;  7  Taunt.  422;  9  Up.  Gan.  Q.  B.  540. 

Punishment.— The  punishment  Is  graduated  according  to  the  enoiv 
mity  of  the  offense— 13  Pick.  440.  It  is  punished  atcommon  law  by  fine 
and  Imprisonment— 1  Buss  Cr.  9th  ed.  I94;  4  Bl.  Gom.  133. 

154.  Every  debtor  who  fraudulently  removes  his 
property  or  effects  out  of  this  State,  or  fraudulently  sells, 
conreys,  assigns,  or  conceals  his  property,  with  intent  to 
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defraud,  hinder,  or  delay 'his  creditors  of  their  rights, 
claims,  or  demands,  is  punishahle  by  imprisonment  in  the 
connty  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both. 

Fraudulent  concealment  of  property  with  Intent  to  defraud  cred- 
itors—eee  36  N.  H.  196;  105  Mass.  5S0;  5  Serg.  &  B.  519.  It  is  not  neces- 
sary that  the jp»arties  attempted  to  be  defrauded  should  be  judgment 
creditors— 16  Wend.  546;  2  Johns.  Cb.  144.  An  intent  to  defraua  must 
be  shown,  and,  in  case  of  receivers,  a  guilty  Imowledge  of  such  intent 
—15  Gray,  189;  112  Mass.  289. 

155.  Every  person  against  whom  an  action  is  pending 
or  against  whom  a  judgment  has  been  rendered  for  the  re- 
covery of  any  personal  property,  who  fraudulently  con- 
ceals, sells,  or  disposes  of  such  property,  with  intent 
to  hinder,  delay,  or  defraud  the  person  bringing  such  ac- 
tion or  reco vexing  such  judgment,  or  with  such  intent  re- 
moves such  property  beyond  the  limits  of  the  county  in 
which  it  may  be  at  the  time  of  the  commencement  of 
such  action  or  the  rendering  of  such  juclgment,  is  punish- 
able as  provided  in  the  preceding  section. 

156.  Every  person  who  fraudulently  produces  an  in- 
fant, falsely  pretending  it  to  have  been  bom  of  any  par- 
ent whose  cLild  would  be  entitled  to  inherit  any  real 
estate  or  to  receive  a  share  of  any  personal  estate,  with 
intent  to  intercept  the  inheritance  of  any  such  real  estate, 
or  the  distribution  of  any  such  personal  estate  from  any 
person  lawfully  entitled  thereto,  is  punishable  by  impris- 
onment in  the  'State  prison  not  exceeding  ten  years. 

157.  Every  person  to  whom  an  infant  has  been  con- 
fided for  nursing,  education,  or  any  other  purpose,  who, 
with  intent  to  deceive  any. parent  or  guardian  of  such 
child,  substitutes  or  produces  to  such  parent  or  guardian 
another  child  in  the  place  of  the  one  so  confided,  is  punish> 
able  by  imprisonment  in  the  State  prison  not  exceeding 
seven  years. 

158.  Common  barratry  is  the  practice  of  exciting 
groundless  judicial  proceedings,  and  is  punishable  by 
imprisonment  in  the  county  jail  not  exceeding  six  months, 
and  by  fine  not  exceeding  five  hundred  dollars. 
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Baxntry  Is  the  pnctiee  of  moTing  or  exciting  quarrels  between  oth- 
er  persons,  whether  at  law  or  otherwise— 11  Pick.  432 ;  and  see  15  Slass. 
227 ;  13  Pick.  359 ;  52  Pa.  St.  243 ;  1  Ball.  379.  A  Justice  of  the  peace,  or 
a  inagistrate— 1  Bailw  879-*or  an  attorney  advising  or  encouraging  a 
groundless  action,  may  be  guilty  of  barratry— 3  Mod.  97.  See  Uesty's 
Grim.  Law,  S  7^  a. 

159.  No  person  can  be  convicted  of  common  barratry 
except  upon  proof  that  he  has  excited  suits  or  proceed- 
ings at  law  in  at  least  three  instances,  and  with  a  corrupt 
or  malicious  intent  to  rex  and  annoy. 

Maliclons  design.— There  must  be  a  malicious  design  asmanifested 
by  several  instances  of  offending— 15  Mass.  227 ;  1  Bail.  379;  11  Pick. 432; 
1  Gush.  2.   The  design  must  be  to  harass  and  oppress— 15  Mass.  227. 

160.  Every  attorney  who,  whether  as  attorney  or  as 
counsellor,  either— 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
any  deceit  or  collusion,  with  intent  to  deceive  the  court 
or  any  party;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his 
own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  for; 

— is  guilty  of  a  misdemeanor. 

Solicitors  and  officers  of  courts,  by  gross  fraud  and  corruption,  do- 
ing injustice  to  clients,  are  guilty  of  contempt— 5  Best  &  Smith,  299. 

161.  Every  attorney  who,  either  directly  or  indirectly, 
buys,  or  is  interested  in  buying,  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring  suit  thereon,  is  guilty 

of  a  misdemeanor. 

Buying  demands.— It  Is  a  misdemeanor  for  an  attorney  to  buy  any 
evidence  of  debt,  or  thing  inaction,  wiih  intent  to  bring  suit  thereon. 
Brandon  v.  CaL  S.  M.  Co.  G  Pac.  Coast  L.  J.  618;  4  Bl.  Com.  135. 

Bribing  members  of  a  municipa1«board— 33  N.  J.  102. 

162.  Every  attorney  who,  directly  or  indirectly,  ad- 
vises in  relation  to,  or  aids,  or  promotes  the  defense  of 
any  action  or  proceeding  in  any  court,  the  prosecution  of 
which  is  carried  on,  aided,  or  promoted  by  any  person  as 
district  attorney,  or  other  public  prosecutor,  with  whom 
such  person  is  directly  or  indirectly  connected  as  a  part- 
ner; or  who,  having  himself  prosecuted,  or  in  any  manner 
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aided  or  promoted  any  action  or  proceeding  in  any  court 
as  district  attorney  or  other  public  prosecutor,  afterwards, 
directly  or  indirectly,  advises  in  relation  to^  or  takes  any 
X>art  in,  the  defense  thereof,  as  attorney  or  Otherwise,  or 
who  takes  or  receives  any  valuable  consideration  from  or 
on  behalf  of  any  defendant  in  any  such  action,  upon  any 
understanding  or  agreement  whatever  having  relation  to 
the  defense  thereof,  is  guilty  of  a  misdemeanor,  and  in 
addition  to  the  punishment  prescribed  therefor,  forfeits 
his  license  to  practice  law. 

163.  The  preceding  section  does  not  prohibit  an  at- 
torney from  defending  himself  in  person,  as  attorney  or 
counsel,  when  prosecuted,  either  civilly  or  criminally. 

164.  Every  grand  juror  who,  with  knowledge  that  a 
•challenge  interposed  against  him  by  a  defendant  has 
been  allowed,  is  present  at,  or  takes  part,  or  attempts  to 
take  part  in  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations  of  the  grand  jury  thereon,  is  guilty  of  a  misde- 
meanor. 

165.  Every  person  who  gives  or  offers  a  bribe  to  any 
member  of  any  common  council,  board  of  supervisors,  or 
board  of  trustees  of  any  county,  city,  or  corporation,  with 
intent  to  corruptly  influence  such  member  in  his  action 
on  any  matter  or  subject  pending  before  the  body  of 
which  he  is  a  member,  and  every  member  of  either  of  the 
bodies  mentioned  in  this  section  who  receives  or  offera  to 
receive  any  such  bribe,  is  punishable  by  imprisonment  in 
the  State  prison  for  a  term  not  less  than  one  nor  more 
than  fourteen  years,  and  is  disqualified  from  holding  any 
office  in  this  State. 

166.  Every  person  guilty  of  any  contempt  of  court  of 
either  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly^  contemptuous,  or  insolent  behavior  com- 
mitted during  the  sitting  of  any  court  of  justice,  in  im- 
mediate view  and  presence  of  the  court,  and  directly 
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tending  to  interrupt  its  proceedings,  or  to  impair  tlie  re- 
npect  due  to  its  authority. 

2.  Behavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  court,  or  in 
the  presence  of  any  jury  while  actually  sitting  for  the 
trial  of  a  cause,  or  upon  any  inquest  or  other,  proceedings 
authorized  by  law. 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance 
directly  tending  to  interrupt  the  proceedings  of  any  court. 

4.  Willful  disobedience  of  any  process  or  order  law- 
i'ully  issued  by  any  court. 

6.  Besistance  willfully  offered  by  any  person  to  the 
lawful  order  or  process  of  any  court. 

6.  The  contumacious  and  unlawful  refusal  of  any  per- 
son to  be  sworn  as  a  witness;  or,  when  so  sworn,  the  like 
refusal  to  answer  any  material  question. 

7.  The  publication  of  a  false  or  grossly  inaccurate  re- 
port of  the  proceedings  of  any  court. 

8.  Presenting  to  any  eourt  having  power  to  pass  sen- 
tence upon  any  prisoner  under  conviction,  or  to  any  mem- 
ber of  such  court,  any  affidavit,  or  testimony,  or  represent- 
ation of  any  kind,  verbal  or  written,  in  aggravation  or 
mitigation  of  the  punishment  to  be  imposed  upon  such 
prisoner,  except  as  provided  in  this  Code. 

Subd:  1.  Any  disrespect  to  the  judge  sitting  In  coart,  or  any  breach 
of  order,  decency,  or  decorum,  or  any  assault  In  view  of  the  court,  is 
acontempt-4Ind.627;  1  Blackf.  166;  36  Ind.  196;  28  id.  47;  25  Id.  362; 
28  Id.  205;  as  violence  or  threats  to  judge,  justice,  or  officer  of  court,  or 
to  a  Juror,  witness,  or  party  litigant— 2  va.  Cas.  1 ;  or  abusive  language 
to  the  court,  as  in  a  petition  filed  with  the  clerk— 11  La.  599;  or  unpro- 
fessional or  disrespectful  language  by  an  attorney— 28  Ind.  205 ;  4  id.  627 ; 
96  Ala.  252. 

Subd.  3.  All  acts  calculated  to  Impede,  embarrass,  or  obstruct 
courts  of  justice,  should  be  considered  done  In  presence  of  the  court— 
64  111.  195;  S.  C.  1  Am.  Cr.  B.  107;  and  if  committed  without  and  be- 
yond its  actual  presence,  it  is  a  constructive  contempt— 36  Ind.  196. 

Subd.  4.  Disobedience  of  orders  of  court  Is  a  contempt— Taney, 
362 ;  so,  of  justices'  courts— 2  Burr.  798.  Disobedience  by  Inferior  mag- 
istrates and  judges,  disregarding  adjudications  of  superior  courts,  and 
refusing  to  proceed  in  causes— (J3  Ind.  81.  So,  of  the  disobedience  of 
an  Inferior  officer  of  the  court— 24  N.  Y.  77.  Disobedience  of  an  ex- 
ecutor or  administrator  to  decree  of  distribution— 55  Cal.  193. 

Subd.  6.  The  refusal  of  a  witness  to  testify  or  to  answer  a  proper 
question— 1  Ind.  161. 


»abd.1. 

oTJustiCB „    „ , .. 

N.  C.  mi  le  ATk.  3S4;  £4  III,  IW:  or  pabUcat^gns  raflecl 
court— Waa  Sr.  JT;  ViCox  C.  0.  iM;  and  lU--' ■-'•■— 


in  o^tha  coun-3  WbaaL&S 


guillf  (It  uialpructlte— 3  Sum  ;1i9l<i[  it  clerk  lo  frauduleutly  w^Ihliuld 
money  lielonglng  to  snesiate— 1  Blsckl.  1116:  or  an  BtiomFTCDiFrlni 
a  dismlsafll  iu  ijisrFsnpctful  iHOamwe— 1  Irnl.  IDI;  28  Id.  41:  or  Fur  alius 
an  inOHcent  petition  tor  atvorae— *  Id.  Wit  or  tor  lnEtlcutinM  a  flctt 
tloDS  «ull^-3iri<3.  MSi  3  TFI.  tWi  B  Hon.  iUi  or  for  suing  uuC  auat- 
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-ICftl.  r)^«id°i3l;  (ftatLSj;'^      eeamo 


16V.  Every  public  officer  authorized  ty  law  to  ixiake 
or  give  any  certificate  or  other  writing,  who  makes  and 
delivers  as  true  any  such  certiflcata  or  writing,  contain- 
ing statements  which  he  knowB  to  he  false,  ia  guilty  of  a 
misdemeanor. 

168.  Every  grand  juror,  district  attorney,  clerk,  judge, 
or  other  officer,  who,  except  by  issnlng  or  in  executing  a 
warrant  of  arrest,  willfully  diacloaea  the  fact  of  apreaent- 
taent  or  indictment  having  been  made  for  a  felony,  until 
the  defendant  has  been  arrested,  is  guilty  of  a  misde- 
meanor. 

169.  Every  grand  Jutot  who,  except  when  required  by 
a  court,  willfully  diacioaes  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  be  himself,  or  any 
otbez  member  of  tbe  grand  }ory,  may  have  aaid,  or  in  wbat 
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manner  be  or  any  other  grand  juror  may  have  voted  on  a 
matter  before  them,  is  guilty  of  a  misdemeanor. 

170.  Every  person  who  maliciously  and  without  prob- 
able cause  procures  a  search-warrant  or  warrant  of  ar- 
rest to  be  issued  and  executed,  is  guilfcy  of  a  misde- 
meanor. 

171.  Every  person,  not  authorized  by  law,  who,  with- 
out the  consent  of  the  warden,  or  other  officer  in  charge  of 
the  State  prison,  communicates  with  any  convict  therein, 
or  brings  into  or  conveys  out  of  the  State  prison  any  let- 
ter or  writing  to  or  from  any  convict,  is  guilty  of  a  mis- 
demeanor. 

172.  Every  person  who,  within  two  miles  of  the  land 
belonging  to  this  State,  upon  which  the  State  prison  is 
situated,  or  within  one  mile  of  the  Insane  Asylum  at 
Napa,  or  within  one  mile  of  the  grounds  belonging  and 
adjacent  to  the  University  of  California  in  Alameda 
County,  or  in  the  State  capitol,  or  within  the  limits  of 
the  grounds  adjacent  and  belonging  thereto,  sells,  gives 
away,  or  exposes  for  sale,  any  vinous  or  alcoholic  liquors, 
ii^  guilty  of  a  misdemeanor.    [In  effect  April  3rd,  1876.] 

*'  I'fS.  EvCTy  captain,  master  of  a  vessel,  or  other  per- 
son, who  willfully  imports,  brings,  or  sends,  or  causes  or 
procures  to  be  brought  or  sent,  into  this  State,  any  person 
who  is  a  foreign  convict  of  any  crime  which,  if  com- 
mitted within  this  State,  would  be  punishable  therein, 
(.treason  and  misprision  of  treason  excepted)  or  who  is  de- 
livered or  sent  to  him  from  any  prison  or  place  of  con- 
finement in  any  place  without  this  State,  is  guilty  of  a 
misdemeanor. 

174.  Every  person  bringing  to  or  landing  within  this 
State  any  person  born  either  in  the  empire  of  China  or 
Japan,  or  the  islands  adjacent  to  the  empire  of  China, 
without  first  presenting  to  the  commissioner  of  immigra- 
tion evidence  satisfactory  to  such  commissioner  that  such 
person  desires  voluntarily  to  come  into  this  State,  and  is 
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a  person  of  good  character,  and  obtaining  from  such  com- 
missloner  a  permit  describing  such  person  and  authoriz- 
ing the  landing,  is  punishable  by  a  £ne  of  not  less  than 
one  nor  more  than  Hve  thousand  dollars,  or  by  imprison^ 
ment  in  the  county  jail  not  less  than  two  nor  more  than 
twelve  months. 

175.  Every  individual  person  of  the  classes  referred 
to  in  the  two  preceding  sections,  brought  to  or  landed 
within  this  State  contrary  to  the  provisions  of  such  sec- 
tions, renders  the  person  bringing  or  landing  liable  to  a 
separate  prosecution  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty  en- 
joined by  law  upon  any  public  officer,  or  person  holding 
any  public  trust  or  employment,  where  no  special  pro- 
vision shall  have  been  made  for  the  punishment  of  such 
delinquency,  is  punishable  as  a  misdemeanor. 

177.  When  an  act  or  omission  is  declared  by  a  statute 
to  be  a  public  offense,  and  no  penalty  for  the  offense  is 
prescribed  in  any  statute,  the  act  or  omission  is  punish- 
able as  a  misdemeanor.  [Approved  March  30th,  in  effect 
July  Ist,  1874.] 

178.  Any  officer,  director,  manager,  member,  stock- 
holder, clerk,  agent,  servant,  attorney,  employ^,  assignee, 
or  contractor  of  any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  who  shall  employ,  in 
any  manner  or  capacity,  upon  any  work  or  business  of 
such  corporation,  any  Chinese  or  Mongolian,  is  guilty  of 
a  misdemeanor,  and  is  punishable  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  of  not  less  than  fifty 
nor  more  than  five  hundred  days,  or  by  both  such  fine 
and  imprisonment;  provided,  that  no  director  of  a  corpo- 
ration shall  be  deemed  guilty  under  this  section  who  re- 
fuses to  assent  to  such  employment,  and  has  such  dissent 
recorded  in  the  minutes  of  the  board  of  directors. 

1.  Every  person  who,  having  been  convicted  for  vio- 
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lating  the  provisions  of  this  section,  commits  any  subse- 
quent violation  thereof  after  such  conviction,  is  punish- 
able as  follows : 

2.  For  each  subsequent  conviction,  such  person  shall 
be  fined  not  less  than  five  hundred  nor  more  than  five 
thousand  dollars,  or  by  imprisonment  not  less  than  two 
hundred  and  fifty  days  nor  more  than  two  years,  or  by 
both  such  fine  and  imprisonment.  [In  effect  February 
13th,  1880.] 

179.  Any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  that  shall  employ, 
directly  or  indirectly,  in  any  capacity,  any  Chinese  or 
Mongolian,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  for  the  first  offense  be  fined  not 
less  than  five  hundred  nor  more  than  five  thousand  dol- 
lars, and  upon  the  second  conviction  shall,  in  addition  to . 
said  penalty,  forfeit  its  charter  and  franchise,  and  all  its 
corporate  rights  and  privileges,  and  it  shall  be  the  duty 
of  the  attorney-general  to  take  the  necessary  steps  to 
enforce  such  forfeiture.    [In  effect  February  13th,  1880.] 
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CHAPTER  Vin. 

CONSFIBACY. 

S  183.  Criminal  conspiracy  defined  and  punishment  fixed. 

S  183.  No  other  conspiracies  punishable  criminally. 

S  184.  OTcrtacti  when  necessary. 

S  185.  Wearing  mask  or  disguise. 

182.    If  two  or  more  persons  conspire— 

1.  To  commit  any  crime; 

2.  Falsely  and  maliciously  to  indict  another  for  any 
crime,  or  to  procure  another  to  be  charged  or  arrested  for 
any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or 
proceeding; 

4.  To  cheat  and  defraud  any  person  of  any  property  by 
any  means  which  are  in  themselves  criminal,  or  to  obtain 
money  or  property  by  false  pretenses;  or, 

6.  To  commit  any  act  injurious  to  the  public  health,  to 
public  morals,  or  for  the  perversion  or  obstruction  of 
justice,  or  due  administration  of  the  laws; 

—they  are  punishable  by  imprisonment  in  the  county 

jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 

thousand  dollars,  or  both.    [Approved  March  30th,  in 

effect  July  1st,  1874.] 

Oo&spiracy.— A  conspiracy  Is  a  combination  of  two  or  more  persons 
by  concerted  antion  to  accomplish  some  criminal  or  unlawful  purpose, 
or  to  accomplish  some  lawful  purpose  l>y  criminal  or  unlawful  means 
-«ee  many  cases  cited  in  Desty's  Grim.  Law,  §  11  a. 

8ubd.  1.  To  commit  an  indictable  offense— 29  Pa.  8t.  296;  as,  to 
kUl— 62  Gal.  251;  or  to  rob-49  Ind.  186;  or  commit  burglary— 2  Tex.  Ct. 
App.  192^r  to  Kidnap— 11  Low.  Gan.  Jur.  41 ;  or  to  seduce  a  female— 25 
111.17;  9  How.  St.  Tr.l27:  or  entice  and  carry  off  a  female— 5  Band.  627; 
25  HI.  23;  6  Watts  &  S.  461 ;  or  procure  defilement  of  a  girl— 2  Den.  G. 
€.  79;  or  persuade  a  girl  to  prostitution— 4  Fost.  &  F.  160:  9  How.  St. 
Tr.  127;  or  any  offense— 2  Camp.  227;  as  bigamy  or  Incest— 14  Fa.  St. 
S26;  or  abortion— Bright.  441. 

Subd,  2.  To  charge  one  with  crime— 2  lKa8S.536;  25  HI.  70;  2  Dutcli. 
ZIZ;  5  Har.  A  J.  317;  2  Mass.  536;  58  N.  Y.  177;  2  Pars.  Gas.  367;  1  Leach* 
45;  2  Burr.  993;  1  Salk.  174;  7  L.  Reporter,  68;  4  Bam.  A  G.  829. 
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^uAd.  t.  Ta<iluat-eHara.t»!«P».St.:il',  lld.tMiSHar.dieL) 
MM  Hlu.  SM;  4  ^  St. 210;  *  Zab.  S3:  3  Q.  B.  ]m\  12  VOX  0.  0.  3381  Id. 
31BilIMqr,2(ltlHMe.3a»j  flConen.s^B;  7DJIL.4ah  ISIrob.See:  7Tei. 
m;  11R.I.  IMlSGVt.USl  IBWend-Mii:  4  Met. Ill;  1  Dav.  397;  B  Btch. 
T!i  19N.H.3M:  ICulta.llh  Wll.J.l..?iil;  i  Hat.  &  J.  »U;tmitt.iS3: 
UMlcll.310;  4CoxO.C.»0;  Bld.3M.    See Dssty's Crlm. Law, J 11  d. 

aiOd.S.  FnbUo  haalai-:!  Ld.  Bsym.  1119.    See  12  Comi.  101. 

Pabllc  pSBCB-4  Cuop.  3S8i  E  Teim  Sep.  621. 

PnhUo  imUoe-S  Koodj.  11 ;  B  Mod.  IMi  2i  Vt.  4W. 

PabUe  tnda-4  Mot.  Ill;  92  Maaa.  221;  79  Id.  127:1  ecrsnge.lU;! 
I.eaob,2Tl;liSaat,22S.    SeeDeaty'aCrloi.lAw.iirb. 

1B3.    No  conapiracleB,  othei  than  those  emuneisted  in 
the  preceding  BectioD,  are  paaiBhabla  crlmlnAll;. 
184     N    agt«ein  u  p    to      mmi    a  f  1     7  upon 

h    peTso        an   h  mm      iso         burg  ary 

Bfpeeni  S  h  by  t 


Descy*  iMm. 


185  ra  w  ara 

mask,  falsa  whiskers,  or  an;  personal  diaguisa  (whether 
complete  or  partial)  for  the  porpose  of — 

1.  ETadisK  or  escaping  diacovery,  recognition,  or  Iden- 
tification fa  tlie  commiBBioa  of  an;  pahlic  offense. 

2,  Concealment,  flight,  or  escape,  when  chai|[ed  with, 
arrested  for,  or  convicted  of,  any  public  offense.  An; 
person  violating  an;  of  the  proTisions  of  this  eectiou  shall 
lie  deemed  guilt;  of  a  miadameanor.  [Approved  MatoIi 
SOtb,  in  effect  Jul;  1st,  1874-1 
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TITLE  Vm. 

Of  Crimes  against  the  Person. 

Chap.       I.    Homicide. 
n.    Mayhem. 

m.     ElDNAPPINO. 
rV.     KOBBERY. 

V.    Attempts  to  Kill. 
YI.  .  Assaults  with  istest  to  commit  Felony, 
OTHER  than  Assaults  with  intent  to 
Murder. 
vn.    Duels  and  Challenges. 
vm.    False  Imprisonment. 
IX.    Assault  and  Battsby. 
X.    Libel. 
PEN.  Code.— s. 


i  ita.  SCanalangbKT—voluatary  and  InvolantaiT. 

i  IM.  Funlsbment  Dt  msiislaagliter. 

{  IM.  Deceased  must  dlo  vlCbln  a  ybh  and  a  dar, 

i  19$.  Eicoeable  homicide. 

%  ISOp  Jnstlflabla  bomiclde  bj  pnbUo  officers. 

i  197.  Jnatlllable  bomielde  by  otber  pemms. 

UK.  Bare  fear  not  to  JnstUykllliui. 

!  19».  jDiUflableandeiciuablebiHDlcldeiiotpuiilsliable. 

187.    Uurder  is  tlie  unlawful  killmg  of  a  huuutn  beiag, 
with  malice  aforethoaght. 
Mnrder,  deflned-34  Cal.  MOj  *T  CaL  IK;  at  common  law-1  WaslL 

Thfl  Mlling  may  bo  by  any  art,  dlreot  or  lndlrec%wliloll  remlU  In 

T^  penon  Idlled  must  be  "  In  beLng."  and  a  child  In  ItB  mother^ 
womb  la  not  a"biimaDbelii;f."  wltbln  tlie  deflnltlon — GG^.  &  P,  349^ 

Unrdfir  Includea  voluntary  and  Involuntary  manalaugbter— s  G^ 
441:  10  Id.  102;  IT  id.  4M;  1  Id.  232;  S  ld.»i  ISli  117;  0  IIM;  19  Id.  7; 
14  BuBb.Wl. 

In  caae  of  a  i-  It  Is  onlj  when  tbo  husband  dlsrovera  1  la  wlto 
fn  the  act  or  ythnc  the  lair  mitigates  the  kllllnaof  her  or  bet 

paramour  oi  i.    uo  1  of  tHUHlon— 4  H   b  83    10  id  312    !9  Go.  7  4 

iBrewstSk      1  3]0    f  Jones,   N  0)74    B  Id  433    MMo  IM, 


In&iiticliile.— II  a  cblld  be  born  allie  ukI  Bftcrimra  dies  dom  po- 

Csr.JbP.  jb;  Ulil.TMi  IMoodraO-Mei  or,  11  K  was  bora  In  a  sUito 
In  whlcb  it  wu  mors  Ukeir  Male  Uiu  U  bran  In  doe  time,  tl  Is  mm- 
dct— 3Csir.  AK.IB4.  Tbere  moat  luTa  Mca*D  tuIeiieiHlait  clicnln- 
tlon,ortcc>nnotl>eciroiMeraatobsaIlTewIienIioni.«iiitoniik<ilt 
niurder--U  l°'A.t'*j^^^^^'^$^^>I{J>  P'^,£&%  *f^- 
it  IsVnriler,  thoiwh  stilt  attach^  toi^^bfllMl  coM--l^  xTst; 
ilFlilla.e23i  1  CuTa  H.«W;  a  Oa  CC-Wi  T  Car.  A  P.  BI4:  S  tiL  U. 
Acbliatiiuat  bo  HctusJ))' liom  In  a  Ililng  slate  before  It  canlje B sub- 
ject ofnmnler— J  Car.  A  P.  ms;  !)Up.CBn.i..J,13»,    A  person  charged 


^i^,Ji^i^;gii^ii:^,-,,,ii,,^,.,,^^,,::SVCB:-i 


idkLlllngwltfll:— 9(lMl39.G3l:  4tre^W9;  or  to  BiTia  auotber 
„„.„,dl  combat,  and  killing  lUm.wbUe  be  Is  BOlnglor  bl«iTeapan-~ 
aa*.*-.  see  2  wheel,  C.  C.  4T1;  or  la  brlnjiobouta  deadly  Quarrel, 
aadknilnK  one  ot  the  eombatanU— 32  Uo.  ^11;  or  If  one  oC  two  ca1nt>Il^ 
inta retreated  and  theoilierlollowea.avecloolciuiil  stabbed  biro, IE 
limncder— alreiLtU;  lBpeaT,984. 

In  rsilatliie  arrasL— Wben  a  person  InreilstlnE  orreM  DBder  lawful 
IKIIHU kills  5ia  ofllcer,  or  one  of  tlio  arrestlni  party,  It  la  murder— M 
U>.U;MQa.428ilHaaat.l»!l:  lacoi  C.  C.  ^ftj  Sc.l Green  C.  K. 
mitOOIILieirynatBilter  tie  commission  oF  nrelonythe  wrone- 


mmitletbB-  IT  Is  d  Ifbei- 

he  provckea  a  fiabc  and  kills  bla  adTerury_n  Oa.  1<U:  19id.'u^    Sea 
FbQl.  (N.  C.)  ta°  ei  N.  C.  «69. 

188.  Such  malice  ma?  be  express  or  Implied.  It  ts 
express  when  tliere  la  manifested  a  deliberate  intentioa 
unlawfully  to  take  away  the  life  of  a  fellow-«TeatUTe.    It 
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mp   ed  wh  n 


M*Uoa  afornluKiglit,  whlcti  Is  an  loKredlenl  ol  murder,  la  szprese 
or  lmpUed~t8  Cal.  St.  It  Inclades  sU ttateg  of  mina  In  wtUch  ft  homi- 
cide la  cocamltted  nltlioDt  le^JuatLflcntlon.eiWnuBClon,  oreicuM— 
claBuaoIhaiiilclde— 48CaL'in;  s  Fac.  CL.  J.  109;  B  Tex.  CE.App. 
KS;  a  Barn.  ±C.le». 

Uallu  and  intanttoklU.  are  easenllal  elements  In  marder—Wrlgbt, 
20;  udtliey  Bra  to  be  Inlerred  Iromtbe  tocU  and  cJrcuinatanccs  oC 
tIuicu«-aCal.M:KOa.39;HUlcb.  JSi^ObioBC.  1S6!  B.C.  a  Am. 
Cr.  R. 211:  TN.T.  389;  Ufa.  BI.9i  i  Mason,  911  M  Mo.  IS3!  ^IJid.lULi 
WHLch.IS;n  Pa.  si  131;  9  Xei.  CI.  App.493{  IsQratt.  «Hi  2  Bob. 
<Ta.)77l:lColo.4H. 

189.  All  murder  'which  is  perpetrated  hf  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of 
vrillful,  deliberate,  and  premeditated  killing,  or  which  is 
committed  in  the  perpetration  or  attempt  to  perpetrate 
arson,  rape,  robbery,  burglary,  or  mayhem,  is  murder  of 
the  first  degree,-  and  all  other  kinds  of  murders  are  of  the 
second  degree.  [Approved  March  30th,  in  effect  July  Ist, 
1874.] 

DeiTeMofinorilm.—'rbeiMtiiledlTldtnRniurdBr  Into  degrees  does 
notmaltomnrderof  the  lecoml  degree  less  than  murder-M  Cal.  97. 
The  difference  In  the  degreea  oC  murder  reaulla  from  the  condlllon  oC 

<l(lbeetlUie-2Va.CaS.38T.     ThBrliiuilBmllnn  Inin  .lairrBB 

make  tbe  leaser  leas  tban  muni 


ileHlwr»t«.pr«niBdlt«ted,p. „ 

UDMeilulbaflnt  dune-n  GaI.eMi  U^sv.ltO;  l31d.3M:  la  Cal. 
U!;»Onig.2M;MIIorHlj  S.  C.ZAm.  Cr.  B.  313]  «1  Mu.  ftU:  M  Id. 
ta.  IMi6raUlonlmDlleaMmedagrMaIrellMt]oa--7l>Pa.Bt.4()S;  B. 
0. 1  Am.  Ct.  K.  «LTla  wpndoUa  time  naed  iDtenene  lietwem  Ibe 

iieilltMeamieiituatlialiomleiaBlact-lTCkl.W9iMld.Mj  34 Id. 

Uia.>«iB.C.  lQreeiiO.B.41i:  UOrLM:  «  Id.iS!  1»  Id.  IM!  « 
"  '.J.(UlNAto.l»:TaPft.6t.4IH;B.  C.  1  A-   "-  "  ""■    - 


sremeOltMea  mient  ua  the  homleiaBlaet-lT  CkL  W9i 

fll|Uia.>«iB.C.lQreeiiO.B "" ' 

I^  C  I..  J.  (U I  N  Ate.  l»i  TS  I 

Ho.  4111;^  laid,  rii;  sa  id.  tni » 


a.  DC;  W  Id.  WJI  »  id.  T.VI  M  li[.  JSl;  8  Igl      '  "- 

Ki  "    '^ 


idjtatloii PremedlMtlDD  mar  be  Interred 

^bTMroTfrom demwratclr  prDcorlOK  a  weapon  Co  cake  Ute-«a ^s. 
St  19!  2VS.Cii3.4e4;  otconceiUineaweipaii~«  Leigh,  749:  ortrom  k 
deFlBred  Dun>ose— I  Oblo  SIjWi  iHiuuph.  149;  2  VikCas.«Mi  or  from 

Murder  in  the  flrat  deiree.— Premeditation  Is  prcaomed  from  pnr- 
cbaiiliiH  peUuo  and  puttlnu  IC  In  tlie  way  of  otlieiB— M  Als.  43;  4*  lad. 

ns-HCal.lT;  ITId.JMj  Hkl.tll:  tOns.SIti  »  01i]oBt.l4S;  ftex. 

aa.SiOiUia.Ml.  PolHHi PiewH  anr NilMuu!* vlilelii vlwn  appllea 
eiCamallf ,  or  la  any  way  mtrodDced  mto  tbe  ■;nem>  wltbont  aetliic 
mechanically,  but  br  Ita  own  Inherent  qnBUtUa.  la  (anible  oiaestiOT- 
mc  life— u  cai.  i4f.  Other  tumm  or  deatnutWeeataaiamoee  or 
Hqulds  aramcli  as  act  DpoB  Humtem  nrahiDloaiij  «p  M  to  deabw 
Ufa-IO.  AFrvteataiRiI(~-MCaLlT|Hld.nii4Hmni>£.l3aiTld.4Sft 
>ld.«7:  4  lu.  Ol.  Ann.  OI.   ■■OoiMeued''Un(i(»noinnnoiuwiai 

•|ijliic Iniralt"-H  CaLin.  Apemm  eo '■■■ ■■ — " — "■— 

pnrpoea  of  almotms  uother.ba  li 
hrlun—J  ann.sni4  lMy.iB.lt 


MeouMdj  UmeU  foi  tbe 

MN.aUS:  UTen.Wi  SHumph.iaai  SIn(I.4»i  al  Ga-iOi  40Ala.aMi 
ItlUua.  Ii80iUD.l)lillFla.:4;.   Aside  from  tbe  jwro^-^"-™'"'- 
felmv,  murder  In  the  fint  degree  t9  snr  kind  ol  uiilawful 
dellberMS klUlnE-4« CaL  uT\j Id.  3891  43  Id.  3U\  31  Id.  it 
Id.  O^  ia  Id.  t^j  11  Nev.  140:  id.  3M;  s  Ores.  ^li>!  M  H 
Am.Cr.R.aia;elMo.M»i  «4Id.917;  whitb  ebons  an  at 


a.fc." 
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190.  Every  peraon  guilty  of  murder  intlie  first  degree, 
shall  suffer  death  or  oonfincmcnt  in  the  8tat«  priaon  for 
life,  at  the  diacretiou  of  the  jury  trying  the  same ;  or  upon 
a  plea  of  guilty,  the  court  shall  determine  the  same;  and 
every  person  guilty  of  murder  in  the  second  degree,  is 
punishable  by  iapriBonmenC  iu  the  State  prisoii  not  less 
than  ten  years.    [In  effect  March  28th,  1ST4.1 

CO  liH  eier'^Jsea  bylhs  Jurrwhen  thryflnd  defend  an  Cinillty  or' mur- 
der In  the  fitsl  ciegiee— 49  Cal.  ITS.  Tho  nature  of  tlwt  discretion  l£  to 
t>e  ascattaiueil  from  the  language  ol  tlie  litaCute— Id. 

191.  The  Tules  of  the  common  law,  distinguiahing  the 
killintc  of  a  master  by  his  servant,  and  of  a  husband  by 
his  wife,  as  petit  treason,  are  abolished,  and  these  ofEenses 
are  homicides,  punishable  in  the  manner  prescribed  by 
this  chapter, 

192.  Afanslaughter  la  the  unlawful  killing  of  a  human 
being  without  malice.    Itisof  two  kinds: 

.  Voluntary— upon  aaudden  quarrel  or  heat  of  passioi 


2.  Involuntary— in  the 

ful  act  which  might  produ 

e  death,  iu  an  unlawful  man- 

ner,  or  without  duo  cautio 

and  oircunispectiou. 

j.C.C.SlS:  SHorr.AT.2;  IHarw 

«'-'''■'        ' 

^  ;'igi'»^asZfKS 

B^g-':-.^ 

';,-ri"ii,!J.e&te£:s;' 

liai  lo  uiLL.uu'  L  ^ I  III-'    '  1  "  ji.  j»4_>  uB.:ti  x  uusi.  xwj  i  iieuy, 

■iH;  IfclgH.  liKi,  I  I'^^il-MM  r.  1^.  I.i4i  Til^.  U.  a  III;  1  vL.Cs3.;Si 

ild.iuii  niii.i.' -i: 11. <o  '■r.nrrkllUusMuiollierTlillarealsi- 

tug  no  ntiifiiir'E  I''  i-'iiiiiiiK  :i  1. 1  iny,  or  lome  otber  unlawful  act— 91 
'  laa-'a;  ui'.  It  ill  iiii:  i<iij~t'i  NiKin  uEaileslgu  no  more  was  luteniled 
'"•■■  -  ■"" '■■'  ' iissanlt  uid  iMtttery— 2S  Ga.  SUO;  4 


i;  lijald.l58;3CiistLl«:  lLeacli,ii!  oranat 
dcmE^iar-»J  Me.  4!i:  ^  N.  H.  l^i  M  Mi 


iiM^—30  Midi.  IQ}  t 


§192 

Mlangliter-m  N.  H.  160;  JJ 

ro  two  flghc  on  fair  ibthu, 
r . jther,  It  Is  manslaugbter— 9 


:'i  •(S5.  ^  ? 


^"'"j  in  boat  of  paisloD  —To  redtioo  murder  Co  manalangtater  a 

£^al  tmssloa  It  cannol  l»  nduced  Co  nwDaUugbter-ISt  GoL  1  1  It 
toewM^b  that  tbe  i>>^)oiiaua  Mated  br  the  scla  oc  coiMuct  ol  de- 
(OMediMHl  tbla  nuybe  ctoaed  by  wordBiU  nMnnUbr  cRlcalated  (o 
produce  It— !1  IDsa.  a3:  33  Ala.  M ;  as  an  asuult  and  batterr  GBUtinB 
piln  and  bloodabed-STsz.  Ots.  App.  m :  1  Bkwk.  P.  O.  ^.  11. 1 M:  oi 
snMtacKraMnrlthdlipnipattloiiueTloIeiiee— ISaT.  AB.MI:  or  till- 

,  11  i  It  OtSh.  SU;  »  m.  Ill;  or  ta  an  attempt  to  lala  DDtfs  liberty 
from  im  ODlawfol  annt— 4  Tez.  Ct.  App.  W.  Wlwpliui  ona'a  ebUd 
wonMbeMdlcleDtiKaccawdwaa  Mdaenly  Bronsea  so  utoba  Inea- 
Mila  <4  cool  refleetlon-a  Tex.  SHi  ne  M  Qb.  419.  Tbs  law  requires 
twotUngii  flntaeToalKKad  baorDvoFatiDnj  and  aecond. tbeblow 
■DM  be  cleariT  tiKBd  Jo  tiw  nirilon  arLslns  IbereTroin— ;  Car.  A  P. 
■17.  Sealieaty'aciliD.lAir.tltleHuiSL&iioH'i'BB. 

miyrMDcelttoiuiulaiigtiter-l3KeT.wri;  iiki.i';;  ^sL•l•  rrum  ij"e 
mtpoa  mcd,  or  tlia  natare  ol  tha  ■tlack,  aa  Inu-uilorj  (»  bill  la  tnaii- 
U^-amil.TB.aXniBCnill.MlilPnrlli^t'Ci'.  U.  l.M;  llroil.  354:  IS 
Ut.nt.  TbaprameatnamnMbasiiebaswDuirlbiirilKii'c.sciiimFiitof 
anuoiMblamait-ttAla.34a;  Il9ld.«l);  ami  liijurv  Quiio  l■^  huslinnd, 
wUe,cblld,pBTent,iiiBBter,OTaeriiant,UFiiimirk'Ltr{ii'r''liic[i  klilliisto 
aiiHlawAl&-«Keb.UtilQnin.SM!9IGa.4%  Iiiccui'i'iUUcprov. 
~lSO«.W:ailUttinaIteliiodiaerenceWe\hpruT-.,LaaVi'/Mr"velitea 
or  not-HjLla.  ST;  n  Hlu.  3^;  t  Ulcb.  b7.  beo  Ueniy's  Crlu.  Lav, 
tUk  HAXSLAOaS^XB. 

Woida  and  natuna.— Neltber  words  of  reproacbi  boweTer  griev- 
mifflei«iittDTedDC(nntentlonaIbotnleiaetomanstBUEtitei'— KCal.M;  a 


f«-  aa;  »nei.  w;  w  nion.  ntt  »  miss,  wj:  nma-  'iivi  v>  lu,  0J4:  ij 
Hev.»i7«M.O.^l4Nev.  %1:  12  Id.  3Wi  tSairy.fiiat  h  Tex.  ;tj;  a 


§  192  UOMICIDB.  01 

Tex.  Ct.  App.  93;  7  id.  456:  30  Wis.  216;  3  Wash.  C.  G.  515.  Killing  on 
suchprovocation is  murder— 35  Ga.  59;  id.  158;  65  id. 317;  2  Dev.  2{jQ;  1 
Ya.  Oas.  10;  25  Ala.  57;  but  if  on  the  instant  lie  strikes  with  an  instru- 
ment not  likely  to  cause  death,  and  death  ensues,  it  is  manslaughter— 
25  Up.  Can.  Q.  B.  112.  So  where  words  of  contumely  are  followed  by 
mutual  blows,  and  death  ensues,  it  is  manslaughter— 2  Curt.  1 ;  4  Dall. 
125:  39  Iowa,  185;  65  N.  C.  480.  So  where  the  words  were  accompanied 
by  Injury  done  to  defendant's  property,  it  was  held  suflaclent— 16  Ark. 
568;  15  6a.  244.  Insulting  words  and  conduct  to  a  female  relative  are 
not  sufficient,  unlesj  the  killing  was  really  on  that  provocation,  and 
ensued  immediately  thereupon— 5  Tex.  Ct.  App.  2. 

■Oooling  time.— Ii  sufficient  time  elapse  between  the  quarrel  andjthe 
going  out  to  fight  to  allow  the  blood  to  cool,  the  killing  will  be  murder 
and  not  manslaughter— 24  Cal.  17;  26  id.  665;  63  Ind.  548;  as  where  hours 
before  the  fight  arrangements  were  made  for  it— 4  Parker  Cr.  R.  514;  7 
N.  Y.  396;  3  Gratt.  595:  4  Dev.  &  B.  491:  17  Mo.  544:  25  Ga.  307;  1  Leigh, 
613;  6  Car.  &  P.  157.  A  Sudden  heat  of  passion  will  not  excuse,  if  the 
killing  be  done  after  a  sufficient  time  nas  elapsed  for  reason  to  re- 
sume its  sway— 49  Ga.  482;  7  N.  Y.  896.  What  constitutes  sufficient  cool- 
ing time  is  a  question  of  law— 69  N.  C.  267;  S.  C.  1  Green  C.  R.  611. 
Where  there  has  been  sufficient  cooling  time,  the  killing  is  murder— 44 
Miss.  762;  4  Dev.  &  B.  491. 

Threats  against  life.— Mere  threats  against  life,  or  to  do  great  bod- 
ily harm,  v.  ill  not  reduce  killing  to  manslaughter— 6  Pac.  C.  L.  J.  882; 
47  Miss.  318;  S.  C.  1  Green  C.  R.  601;  6  Baxt.  (Tenn.)  452;  5  Ga.  86;  15 
id.  244 ;  6  Tex.  Ct.  App.  576.  They  must  be  followed  by  words  or  overt 
acts  at  the  time  of  the  killing— 17  Cal.  316:  3  Heisk.  376;  20  Iowa,  569; 
24  Ala.  67;  47  Miss.  318;  6  La.  An.  554 ;  14  id.  570;  id.  827;  or  some  dem- 
onstration made  to  carry  out  the  threatened  purpose,  manifesting  a 
g resent  intention  to  carry  it  out— 17  Cal.  316;  45  id.  260;  47  Miss.  318; 
I  Ala.  67:  3  Heisk.  376;  S.  C.  1  Green  C.  R.  255:  27  Tex.  758;  33  id.  431; 
id.  525;  31  id.  420;  24  Tex.  454;  2  Head,  217;  44  Miss.  762;  12  Tex.  462;  5 
Yerg.  459. 

In  prerenting  trespass.— To  kill  a  mere  trespasser  is  at  least  man- 
slaughter, and,  if  not  done  in  hot  blood,  It  is  murder^l7  Ala.  588;  23 
id.  28;  26  id.  31:  24  id.  67;  59  id.  1:  58  Ga.  35;  2  Cranch  C.  C.  439;  3  Ired. 
186;  17  Iowa,  144;  4  Jones,  (N.  C.)  19;  4  Mass.  391;  20  Iowa,  569;  8  Jones, 
(N.  C.)  463;  4  Mich.  67;  10  Minn.  223;  23  Mi^s.  322;  4  Parker  Cr.  R.  85;  1 
Lew.  C.  C.  162:  1  Car.  &  P.  319.  If  the  weapon,  and  manner  of  using  it, 
were  not  likely  to  kill,  it  is  manslaughter— 4  Mass.  391 ;  59  Ala.  1 ;  23  id. 
28:  24  id.  21:  3  Ired.  186;  8  Smedes  &  M.401;  17  Iowa,  138;  Cro.  Car. 
131.  The  killing  of  a  trespasser  by  the  use  of  spring-guns  is  man- 
6laughter^l4  Conn.  1 ;  31  id.  479;  and  where  they  are  planted  with  in- 
tent to  kill,  and  no  due  notice  is  given,  it  is  murder— 59  Ala.  1.  The 
common-law  rule  does  not  obtain  In  America-^9  Ala.  1 ;  2  Peters,  144. 
The  owner  of  property  may  resist  with  as  much  force  as  necessary  to 
prevent  the  iiregal  removal  of  his  property,  or  his  exclusion  from  its 
use— 8  Cal.  341 ;  14  Conn.  1 ;  1  HIU,  336;  S.  C.  4  id.  434;  7  Met.  596;  8  Pick. 
133:  24  Wend.  369;  77111.25;  but  this  right  extends  only  to  prevention 
-43  Cal.  447;  23  Ala.  28;  18  Mich.  314;  IXew.  C.  C.  9. 

Involuntary  manslaughter  is  the  accidental  taking  of  life  in  the 
prosecution  of  some  unlawful  act  not  felonious,  or  in  the  Impropei 

ferformance  of  some  lawful  act— 1  Cold.  62;  23  Iowa,  154;  6  Mass.  134; 
Ga.  2.  In  case  of  accidents,  as  in  sports  productive  of  danger— 8  Car. 
&  P.  844;  6  id.  103 ;  as  killing  an  antagonist  with  a  chance  blow— 12  Cox 
G.  G.  624 ;  or  by  riding  an  unruly  horse  in  aero  wd— I  Cold.  62 ;  or  throw- 
ing a  stone,  or  firing  into  a  street— Whart.  on  Horn.  S  158;  or  on  sboot* 
Ing  a  gun  only  to  alarm— 2  Dev.  58:  or,  if  a  blow  intended  for  one  kills 
another— 31  Ga.  167;  7  Car.  &  P.  438;  or,  striking  a  horse  which  shies, 
And  a  child  is  run  over  and  killed— 33  Me.  49;  or  in  a  scuffle  where  a 
fire<urm  is  accidentally  discharged->22  Ga.  487;  65  Ind.  5(i5;  1  Fost.  A  F. 
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Id.  275;  1  Car.  A  K.  600;  so  if  a  patient  dies  for  iraat  of  ordinary  skill 
in  the  physician-d  Ired.  440;  see  also,  5  Car.  &  P.  333;  1  Moody  G. 
C.  346;  i  Car.  &  P.  398;  3  id.  635;  8  id.  475;  3  Car.  &  K.  202;  4  Fost.  &  F. 
856;  10  Cox  C.  C.  486;  id.  525;  12  id.  634.    See  Desty's  Crim.  Law,  §  7  a. 

193«  Mapslaughter  is  punishable  by  imprisonment  in 
the  Stiite  prison  not  exceeding  ten  years. 

1#4.  To  make  the  killing  either  murder  or  manslaught- 
er, it  is  requisite  that  the  party  die  within  a  year  and  a 
day  after  the  stroke  received  or  the  cause  of  death  admin- 
istered; in  the  computation  of  which  the  whole  of  the 

day  on  which  the  act  was  done  shall  be  reckoned  the  first. 

Within  a  year  and  a  day— 6  Cal.  207;  Id.  210;  1  Dev.  139;  66  Mo.  125; 
41  Tex.  496.   See  3  Inst.  53. 

,   1^5.    Homicide  is  excusable  in  the  following  cases : 

1.  "When  committed  by  accident  and  misfortune,  in  law- 
fully correcting  a  child  or  servant/ or  in  doing  any  other 
lawful  act  by  lawful  means,  with  usual  and  ordinary  cau- 
tion, and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the 
heat  of  passion,  upon  any  sudden  and  sufficient  provoca- 
tion, or  upon  a  sudden  combat,  when  no  undue  advantage 
is  taken,  nor  any  dangerous  weapon  used,  and  when  the 

killing  is  not  done  in  a  cruel  or  unusual  manner. 

No  one  who  fairly  follows  the  rules  of  athletic  sports  can  be  held  re* 
sponsible  for  death  accidentally  resulting  theref rom--Addls.  270. 

Accident  or  misadventnre.— Where  accidental  mischief  results 
from  the  proper  oerformance  of  a  lawful  act,  the  party  is  excused 
from  all  guilt— 89  Mass.  541 ;  14  Gray,  592.  The  accidental  taking  of  life 
must  have  been  in  doing  some  lawful  act— 23  Iowa,  154;  5  Cush.  306;  32 
Conn.  75;  19  6a.  1U3;  31  Ga.  167:  1  Lew.  C.  C.  161 :  or  if  unlawful,  it  must 
honestly  and  bonajide  have  been  believed  to  be  innocent— 30  Ga.  383. 
Death  resulting  from  throwing  lumber  from  a  building,  due  caution 
"  ■  *    0.  1  fe   ■    ~   


patient  dies,  it  is  misadventure  only— 3  Car.  &  P.  629;  even  though  he 
acts  with  gross  ignorance— 6  Mass.  134 ;  8  Mo.  561 ;  but  see  22  Pa.  St.  261. 

196.  Homicide  is  justifiable  when  committed  by  pub- 
lic officers,  and  those  acting  by  their  command  in  their 
aid  and  assistance,  either— 

1.  In  obedience  to  any  judgment  of  a  competent  court; 
or, 

2.  When  necessarily  committed  in  overcoming  actual 
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resistance  to  the  execution  of  some  legal  process,  or  in 
the  discharge  of  any  other  legal  duty;  or, 

3.  When  necessarily  committed  in  retakiug  felons  who 
have  been  rescued  or  have  escaped,  or  when  necessarily 
committed  in  arresting  persons  charged  with  felony,  and 
"Who  are  fleeing  from  justice  or  resisting  such  arrest. 

Subd,  1.  Execution  of  malefactors.— The  execution  of  malefactors 
Is  an  act  of  necessity  where  the  law  requires  it,  hut  the  court  issuinflr 
the  warrant  must  have  jurisdiction  or  it  will  be  murder:  otherwise  if 
the  warrant  bemerely  informal— 1  Hughes,  MO;  1  Hill,(S.  C.)  327;  50  Ala. 
117 ;  32  Me.  369 :  18  Ohio  St.  298 ;  Wlnst.  144 ;  2  Den.  C,  G.  35.  A  subaltern 
can  jostif 7  killing  another  only  on  the  ground  of  orders  from  his  su- 
perior* which  are  lawful— 1  Woods,  480. 

Stibd.  2.  Offloers  of  tiie  law— when  their  authorltv  to  arrest  or  im- 
prison is  resisted,  may  use  force  against  force,  even  if  death  should  be 
the  consequence— 1  Hughes,  660;  18  Ohio  St.  298;  Winst.144;  1  H111(S. 
C.)  327 ;  60  Ala.  117 ;  but  not  when  the  resistance  is  over  and  the  neces- 
sity has  ceased— see  50  Ala.  117.  Even  in  case  of  a  civil  arrest,  if  the 
lives  of  the  arresting  party  are  put  in  Jeopardy— 1  Hill,  (S.  0.)  827.  Ex- 
cept In  cases  of  riot,  an  officer  is  not  authorized  to  kill  a  party,  accused 
of  a  misdemeanor,  if  he  fly  from  arrest— 2  Houst.  565;  44  Tex.  128;  12 
Cox  C.  O.  4. 

Killing  by  an  officer  of  a  felon,  to  prevent  his  escape,  is  Justifiable 
—2  Strange,  882;  2  Ld.  Baym.  1574;  2  Car.  &  K.  343:  Leigh  &  0. 394;  9 
Cox  O.  0. 449 ;  8  Q.  B.  959 ;  but  if  he  can  be  taken  without  such  severity, 
it  is  at  least  manslaughter— 7  Car.  &  P.  153;  Id.  156;  2  Abb.  U.  S.  280:  44 
Tex.  645;  so,  of  a  lawful  arrest  unlawfully  executed— see  52  N.  H.  492; 
34  Conn.  132;  1  Vent.  216. 

Subd.  3.  On  an  arrest.- An  officer  is  Justified  in  killing  one  accused 
of  felony  if  he  resists  and  flees— 1  Hawks.  456;  2  Den.  C.  C.  35;  but  ne- 
cessity alone  will  Justify  the  killing,  and  the  authority  to  arrest  must 
have  been  known— 44  Ala.  41.  The  slayer  must  show  a  felony  com- 
mitted, and  the  object  avowed,  and  a  refusal  to  submit— 2  Dev.  58. 
Killing  by  officers  in  routs,  riots,  and  unlawful  assemblies,  if  necessary 
to  arrest  offenders,  is  justifiable— 8  Mich.  150.   See  27  Cal.  572. 

197.  Homicide  is  also  justifiable  when  committed  by 
any  person  in  either  of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  person, 
or  to  commit  a  felony,  or  to  do  some  great  bodily  injury 
upon  any  person;  or, 

2.  When  committed  in  defense  of  habitation,  property, 
or  person,  against  one  who  manifestly  intends  or  endeav- 
ors, by  violence  or  surprise,  to  commit  a  felony,  or  agaiust 
one  who  manifestly  intends  and  endeavors,  in  a  violent, 
riotous,  or  tumultuous  manner,  to  enter  the  habitation  of 
another  for  thie  purpose  of  offering  violence  to  any  person 
therein;  or, 

8.  When  committed  in  the  lawful  defense  of  such  per- 
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Bon,  01  of  a  wife  or  husbaod,  parent,  cbild,  master,  mis- 
weBB,  or  servant  of  sucb  p«non,  when  there  la  rpasonablo 
grouDd  to  apprehend  a  design  to  commit  a  felony,  or  to 
do  some  greati  bodily  injury,  and  imminent  danger  of 
such  design  being  accomplished;  but  such  persou,  or  the 
person  In  whose  behalf  the  defense  was  made,  if  ho  was 
the  assailant  or  engaged  in  mortal  combat,  most  really 
and  in  good  fSith  have  endeavored  to  decline  any  further 
struggle  before  the  homicide  was  committed ;  or, 

i.  When  necessarily  committed  in  attempting,  by  law- 
ful ways  and  means,  to  apprehend  any  person  for  any 
felony  committed,  or  in  lawfully  suppressing  any  riot,  or 
In  lawfully  keeping  and  preserving  the  peace.  M  ^■'^  ^llf'ti 

AuM.  1.  InpnT«ntianaf  BAlonr.— I^tBUnvof  lUebloRUU- 
Ua  when  dona  to  praTMU  the  aamiuaMon  of  aKKaa-t  Wash.  CO. 
tuna  Ha«ki.n,aiilDa  .tsi  Ala.  (81  U  Id.  U  e  owa,  USi 
•Oa/auCCa    SKUklMi  UN  J   U     Saw    (M.    herennBtlwa 

nrswr'sftwh 

enteaonbb   tbsKufbvof  thai 


dM  aing  OMWtlhw  mbats  aswdsEed.siKl  la  UiUatitlubi^ 
llevM  lite  la  In  danger— M  Iowa.  >28.  ThBdaiuerniiiMhenuncIeiitto 
ntMrareHOBaUaBlndaBt  UBllfB,orUBrot  UiwItsciriifaUilMl. 
WBbipnll-ttlll.lT.  ThamleDlMlUelennezteailitohiubtiia 
and  wltfc  pnant  and  dUhU  ImtBei  tuul  iMer,  miMer  ami  lemot— 18 
Oa.7IMi  l/Sa-ieii  8w£  tN|  W  Ind.4«:  Mid.  ISt  MHIis.  eit:  19 
OhkiSiwr:  IWla-W.  Tbe  rule  ainUca  to  kUUna  to  piernil  tkUw 
away  defenAabtl  cUldren-lT  Ata.Tiffr  ^^ 

AhM.  1.  AiTHt  br  piivaM  paun.— If  na  fclonT  tia>  been  torn- 
mltteil,  ■  private  pcnon  in  coming  to  the  aid  of  the  officer  arreMng 
will  not  be  JoatUed  In  UUUg-l  sSat  F.  G.  191. 

S*lf.d«faiiH.— KllliiiR  la  alwoygJiutUUMe  If  done  In  defense  of  life 
— llUim.I70iISieT.l>n>jHDrrJtT.  2i  or  onan  suaulc  with  felonloot 


oVttaereiore  Jnsuaea  la  bIbjJuk  bia  as 

i»-«li  iia  has  no  right  lo  slsy  blsse 

ry.U-  HomlclJocanbBjustlfledonUK 
loie,  (N.  J.)  til:  2J  Tei.  l/<:  14  Bnsh,  34l| 
;  tliet,4SI;  tSev.  A  B.  431;  98  UL  S^l 

, ,  ld.H3;UPlkSOrui(lltbBoIuM-90  UL  2-21:  23  Q 

irftti  no  tKHUble  or  iirobaljls  meana  of  escaping  the  necessity  to 
nTsUta,  orwretrom  great twdilr luluiT—ea F&.  Bt. i;  ssld. i 
mot  ba  aa  Imperloos  a  cess  ty— B  Oal.  890      Ala.  H~      111 
*H  or  aooli  appnaut  neceaslly  as  n  u  d  Imp   bb  a  reasona 
OBDt  m*D  OM  fteilste<l-»  Ala. 

Tim  dannr    T    Justify  kUllng    h    def    da      must  Tia     b 
nal  or  appinD  dang  BE  B  A      C    H  ^  . 

sent  andlnuuodlate^  Ala.  M  iT  Miss.  V 

C  A  It  U  Oa.  fl,da)9S.wi  Us3  ilinz       1i 

of  itrlUag  tbotaalb      — lI4y.M  sary   1 

danrar  diODid  In  fact  xls        tuil  an  sn  li 

oonSmbsiukiaasareano  fn  3( 

0Bn>b49S,  B.0     Am  ub,       iS 

Inunln  ntdange  C    R  !» 
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fnemundn       d  nwiidl]  hepe- 

dinft  Be  n  ope  □  wh  1i  h  nu  de  ma  be  aw 
folly  committed  a  no  auffi  no  b  Ify  Bo  tie 
ir  umatances  must  be  suffl  en  o  ex  te  be  f  aia  a 
Teasouab  e  person  and  be  party  k  ng  mus  ba  o  a  ted 
onde  be  Infiu  n  e  f  h  f  ars  a  u 
Fear    A  bare     or  gr  nnd  b    ats  l9         a  ]n  Hflca 

1.    ."      -1       ~"rt  ,-     .r  US6-3     Mlsf  " 

tb  it 


i    Tb    crmru 

i»l.~  niefiatr.toeionae.DiKDOtonlyba«eUcTonDiled,bucnHutbv 
boas«l7eD(ntalsc<t^aead.31Tii!nDd.lUi  tSefearofkreaaonablo 
man  lillh  a  nMOBabte  caoH  Uerefor-W  UOlli  U  U.  <U:  IS  Id. 
t»inid.lHillia.»i  ISld.nBilH.T.lM)  ttTeiJi4ilHebk.ini 
(  SML  «ai>  BaA,  1«H  Hill,  101  W  loii*.  ini  BXleii.  int  U  lUia. 
M3|*Teca.«>.  Weaknen irf mind. fear, and eielt*"— *-"'-'--*-' 
prodneed  Of  tba  tIoIbikb  of  deceased,  will  not  i 
»b;  lICaLJK;  ■setild.WL    Sea Deaty-s Crlm. Le 


tt  Tex.  lit)  1 
ininneii.ll.,  _. 
neltenwDtotdeCeii 

jut  alone  iq«lfT-« 

I  Deity's  Crlm.  Law.  tllla  HOIUOIDB. 
1S9.    Tbe  bomicide  appearing  to  be  justifiable  or  ex- 
cusable, tbe  person  Indicted  must,  upon  his  trial,  l«  fully 
acquitted  aud  diacharKed. 


OHAPTEEIL 


I  Mi.  HaTbem,IiawpaDl*tuU(le. 

203.  Ever^  person  who  unlawfollr  and  maliotoosljr 
deprives  a  hnnuin  being  of  a  member  of  bis  bodj,  or  dis- 
ables, disflgnreB,  or  renders  it  useless,  or  cats  or  dlABbles 
the  touKue,  or  pnta  out  an  eye,  or  slits  the  nose,  ear,  or 
lip,  is  icailty  of  mayhem.  [Approved  Hatch  30tb,  in  ef- 
fect July  lat,  1874.] 

'  OBtBMB  TinAc!  -HlatDts,~The  statatoir  oSeuw  coieta  &11  msUcloDi 
dUabllDB  c.f  iii.<  ]"  i'-<>n— 3  conn,  112;  23  Alikao;  11  BuBb.eOSi  WMo. 
111!  KiS.  Y.sn;  i:;i  i(i.2CTi  23  Ohio  St.  8,%i  lOres-SMi  eSe(g,*». 
124.  It  coii,-Lf.ts  III  (ippruinga  humaa  beUia  of  nUinboc  memter  ol 
bis  l>ody,  :iinl  r^iidiTin*  inm  delactiva  In  LoUily  vigor,  whatBTer 
moMU  or  InsEnuutct  may  be  obeiI— 1  Ark.  H;  anil  auarureinent  of 
penon  la  sutlicleu^ia  Ala.  Vii;  maliciously  ana  daslgneOIr  in  punu- 
■noe  ofaDurpoBe  formed  diu'lDK  thacDnSlct— 3  AlB.tii;:  4»I±U-,  as, 
putUnsoDCnaef&-7Hunipli.Mi  a  Alb.  L,  J.  14D:  or,  bltln?  oft  put 
at  an  ear— 1  Ired.  121;  7  Id,  S».  As  to  couunan-lBir  oltausB-BBG  Deat^'a 
CtIid.  Lav,  UCle  Mavbbu. 

204.  Mayhem  Is  punishable  by  inprlBonment  in  the 
State  prison  not  exceeding  fourteen  years. 


KZDNAPPnra.  §§  207-9 


CHAPTER  m. 

EIDNAPPIBO. 

S  207.  Kidnapping  defined. 

S  206.  Puniahment  of  kidnapping. 

207.  Every  person  who  forcibly  steals^  takes,  or  ar- 
rests any  person  in  this  State,  and  carries  him  into  an- 
other conntry,  State,  or  county,  or  who  forcibly  takes  or 
arrests  any  person,  with  a  design  to  take  him  out  of  this 
State,  without  having  established  a  claim  according  to 
the  laws  of  the  United  States,  or  of  this  State,  or  who 
hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the  like,  any  person  to 
go  out  of  this  State,  or  to  be  taken  or  removed  therefrom, 
for  the  purpose  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude,  or  otherwise  to 
employ  him  for  his  own  use,  or  to  the  use  of  another, 
without  the  free  will  and  consent  of  such  persuaded  per- 
son, is  guilty  of  kidnapping. 

Kidnapping  defined.— It  is  the  unlawful  remoral,  stealing,  or  car- 
rying away  of  a  pei^on  from  his  own  State  or  country,  against  his  will 
—see  2  Bisn.  G. L.  6th  ed.  §  752;  4  Bl.  Com.  219;  Bout,  law  Die. ;  Jacob's 
Law  Die. ;  Bell's  Die.  Transportation  to  a  foreign  country  Is  not  nec- 
essary—8  N.  H.  550.  The  offense  is  complete  although  the  ship  be  not 
in  fact  destined  to  leave  the  State— 15  Oal.  332.  Procuring  the  intoxl- 
eatlon  of  a  sailor,  with  the  design  to  ship  him,  is  sufAcient— 25  N.  T. 
372. 

Abduction  of  children.— In  Calif  omia,  under  an  earlier  statute,  the 
abduction  must  be  accompanied  with  a  removal  Into  another  county, 


State,  or  Territory;  but  under  a  later  statute,  an  intent  to  conceal  or 
detain  is  the  gist  of  tbe  offense— 15  Cal.  332.  A  child,  taken  by  the 
father  from  the  legal  custody  of  its  mother,  must  be  deemed  to  be 


taken  without  her  consent— 41  N.  H.  53.  The  forcible  taking  away  a 
child,  against  the  will  of  its  father, is  an  assault,  though  both  the  child 
and  its  mother  consent-ft  Allen,  518. 

206b  Kidnapping  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 
years. 
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OHAPTEB  rV. 

BOBBBBY. 

S  21L   Bobbery  defined. 

S  212.  Wbat  fear  may  be  an  element  in  robbery. 

S  21S.  Pnnlshment  of  robbery. 

'  211.  Bobbery  is  the  felonious  taking  of  personal  proj)- 
erty  in  the  possession  of  another,  from  his  person  or  im- 
mediate presence,  and  against  his  will,  accomplished  by 
means  of  force  or  fear. 

Requisites  of  offense.— The  property  taken  sbonld  belong  to  a  per- 
son other  than  the  defendant— 21  Cal.  844;  where  title  is  bona  ^de 
claimed  by  the  defendant  the  case  faiia— 28  Ark.  126;  S  Car.  &  P.  409. 
The  taking  must  be  from  the  person,  or  in  thepresence  of  the  par^ 
robbed— swash.  C.  G.  209;  4  Blnn.  379:  1  Ohio  St.  422;  11  Humph,  lef; 
9  Cold.  390:  39  Ga.  583;  8  Car.  ft  P.  49;  2  East  P.  C.  708.  If  force  Is  used, 
fear  is  not  an  essential  lngredient-4  Blnn.  379;  7  Ired.  239;  7  Mass. 
242;  65  N.  H.  152;  73  N.  C.  83;  35  Ind.  460;  5  B.  1. 80.  So.  to  knock  a 
man  down,  and,  while  insensible,  to  take  his  property  from  him,  is 
robbery— 1  Leach,  320.  There  must  be  a  taking,  and  carrying  away— 
1  Leach,  362. 

The  taking.— The  goods  must  be  taken  animo  /urandi.M  in  larceny 
—12  Ga.  293;  3  Hun,  114:  4  Ohio  St.  539;  41  Iowa,  200;  71  N.  C.  58.  It  in- 
eludes  larceny,  and  under  the  indictment  the  defendant  may  be  found 
guilty  of  larceny— 53  CaL  58.  The  taking  must  be  against  the  will  of 
the  ownei>-Phin.  (N.  C.)  140;  12  Ga.293;  Fost.  121-8;  and,  "if  without" 
or  "against"  the  will  of  the  owner,  is  convertible  with  "without  bis 
consent,"  as,  where  the  owner  was  insensible  at  the  time— 3  Car.  A  P. 
892;  1  Leach,  820;  or,  when  he  was  helpless— 4  Blnn.  379;  but.  If  witti- 
out  force,  or  Intent  to  use  force,  it  is  not  robbery— 25  Ind.  403. 

212.  The  fear  mentioned  in  the  last  section  may  be 
either — 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  prop^ 
erty  of  the  person  robbed,  or  of  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the 
person  or  property  of  any  one  in  the  company  of  the  per- 
son robbed  at  the  time  of  the  robbery.  [Approved  March 
SOth,  in  effect  July  1st,  1874.] 

Threats  and  fear.— If  the  goods  be  taken  either  by  yiolence  or  put- 
ting in  fear,  it  is  sufficient-58  Mo.  581 ;  59  id.  318;  8  Smedes  A  M.  401. 
Fear  of  bodily  hurt  is  enough— l  Leach,  320.  When  fear  is  alleged 
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in  the  Indictment  it  must  be  proyed--^  Bush.  436,  and  this  \?111  be  suffi- 
cient without  actual  force— iDuvall,  190;  58  Mo.  581.  Any  threat  cal- 
culated to  produce  terror  Is  Bufflclent~12  6a.  293:  2  East  P.  0. 734;  as 
threatening  to  take  and  destroy  one's  child— 2  East  F.  0.  734;  or 
threatening  to  destroy  one's  house— 2  East  P.  C.  731 ;  or  threatening  to 
charge  one  with  an  unnatural  crime— 12  Ga.  293 ;  7  Humph.  45 ;  1  Leach, 
139;  Id.  193:  Russ.  A  B.  146;  Moody  O.  O.  261;  even  where  the  fear  Is 
only  as  to  loss  of  character— 1  Parker  Gr.  B.  199;  1  Leach,  278;  Buss.  A 
B.975;  2£a8tP.G.231. 

213.    Bobbery  is  pmiishable  by  imprisonment  in  the 
State  prison  not  less  than  one  year.  ^'    '        '  -  / 


1 


CHAPTER  V. 

I  lia.   Admlnlitflilng  poison. 

1317.   AHWilt  wltb  IntflDt  to  caminlt  murder. 

XIS.  Svery  person  who,  with  Intent  to  kill,  admlnis* 
ten,  or  causes  oc  proouces  to  b«  admiiilBteied,  to  anotbec, 
ftny  poiaon  or  otbei  noxlona  oi  destmctive  inbatfuice  ot 
liquid,  but  b7  wblch  death  is  uot  caused,  is  punlsbable 
bf  imptisonmeut  In  tlia  State  prison  not  Icm  tbui  ten 

AdmlnMnliig  polaoiL^^olMm  mmis  lat  mbitaiics  wblcli  br  It* 
ownlnbereatqaalltMlaeaMbleoI  deitroyliis  life.  "NoilODiorde- 
MmctlTe  iDtmuica  or  Uqnia,"  Indodes  aabattuices  nblcb  act  on  t&a 
■Tsteni  meahwileallr.  so  «» to  Oemroj  Ule—n  C»] .  147.  Wbeie  deleDd- 
wit  ms  ohsrged  mtb  admiTiliterlDS  *  buve  qasntltr  u(  s  cerulu 
omily  polwm  called  nd  oxtds  ol  raercDrr,  la  aoOcleiit  chsrae  ocder 
■ectlan-MC*l.M. 

217.  Every  person  who  assaults  another,  with  intent 
to  commit  murder,  is  punishable  by  Imprisonment  in  the 
State  prison  not  leas  than  one  noi  more  than  fonrteen 

Asaaalt  with  IdIsdi  lo  njordar.— E»BrT  Ittgreaimt  ot  raorder  fi- 
ceut  deatli,  moat  lis  prBsent—M  Oa.  B8i  S.  U.  iSm.  Or.  K. !«.   It  Is  Iba 

*flMlM.»i  a.Vl*Am"cr.''l£W!  MMo*MB;  Sofntonl™  anBBK™ 
lefoDlonslDtent-eSAla.^;  tgHJss.i;:  a.V.\Am.Ce.S.it<\:  S^clak. 
Opi  S.O.  IQreen  C.  K.GWi  cilatlnsntthB  tlniaor  Ibon^Aault'JTci. 

talvitAii^ii.mi'vi AJii.il:  MQa.  4113.    irX.lntcnainvto  murder 

ulult  wltli  Intent  lo  murder— M  Col.  141.    An  a.'vulilt  nlK^inieoC  lo 

UFufrasABMcT'lTeniiVM^ealfarlicrCrru.  11ff!_  ItWludesftQ 

S?^Scr.  ifra:  or  aaat^t  with  a  duiaiy  weaSon,  Witb  Ini^iit  to 'do 
lKidllrbuTD--«IIOal.!K!  B.C.  lAni.Cr,B,KI9;  iciL\H:  Mld.':l1I;  or 
■Bsa9auitBndbaI(ar^,orarommonB9nult_IilIoira,72:  SOAIS-Uli  19 

E,  JM:  i  Ai:  ii!  'f'f  ■■-'.:■,  i"ii  r-iri.d.  P.  lOB;  iind  aparty  oborged 
«ltllllll3uI^|>  "  11.   .  I'    .    I.' .  -  "lornlc^scroScDEG— t4tBl.fl(L» 

IMifi^d't;,!,'."  ,'l'  La,"wii"i9'll'M9i'gVBVll];  rao 

<iCal.S6:i.   t.,.^..., ,  _.... 

aklU-HKeUCaLUL 


CHAPTER  VL 


S  220.   Asuult  witb  Intent  to  eoounlt  rape. 

im.    Other  auaults. 

i  ^.   AdinlntBterlnf  atnpetylng  drogL 

220.  Xlvery  person  who  aaaanlts  another  with  Intent 
to  commit  Tape,  the  infamous  crime  against  nature,  ma;< 
hem,  robbery,  oi  grand  larceny,  is  punishable  tj  imptis- 
onment  Id  Uie  State  prison  not  leas  than  one  noi  mora 
than  fomteen  7earB. 


fieTTiUi  Drfiomlilloci'ormsiiLa— aenp.Cau.Q.  B.323i  ornbSEeac 
qnlesccnce  visa  proeurod  by  fraud— 3  Ark.  SHj  M  Ala.  M3;  29  Ack. 
liu:  31  III.  104:  If  aa.  ^H:  M  Barb.  lU:  14  Oiar.  413;  47  loirii.  tb](_t 
Leigh,  e4g{  23Hlcb.3S6;  12  OblD  St,  4W!  S3  Wis,  6901  49  Id.  Oi;  lowR. 
IC.C.llBild.ac.  C.lCiSCar.&r.mi  ICar.  aK.JIS;  IFosL*  K. 
«7:  see  2  Coi  C.  C.  443.    8eo  Destr'a  Urliii.  Law,  title  KjIPK.    In 

^ere^  witE  without  their "iKsent-l f  Hun .Isof  la  Id?  4 Is  j*"!  HJufs)?! 

C. Mi  I'CiT.  (tl^rKi'Dr^Here .1  tne Ji"S ^a "tuiouet  'ui'iMcl^sSuy 
EtTlfsuIeioaloiHitlcDt—l  Moody  C.  C.  i^J. 

LUbUllr  of  partial.— AH  penona  present,  udlog  and  asalMlng,  are 
prlnc1pal)M!4  Mich.  1;  tnit  ttaermiiit  old  and  assist— 49  Cal.293{  and 
either  a  bin  under  Imirteen,  or  a  taiuband.  may  be  liable  as  aldlni  and 
abetting— la.i  !4Klch.l;3i.11eu,I£3i  1!  Uod.HVi  SGar,  AP.IWj  aee 
14HBn.48e.  ApeisoneaondtlncoinietedoDttaaiincoiToiKiratAdte*- 
tlmonrotthanoniaD-n  Cal.M;  S.  C  a  Am.  Or.  B.  nO:  tSCal.Mti  ■ 
Id.Rli  44tawa,R3.  BatMa«cAii.tSB.  AnteJlrtment ebwngtMi 
offense  need  not  atdeBy  follow  tha  laniinn  ct  OajUMSiw^i^ 
conveying  tbo  lame  mAnlu  may  be  ampIoTra-M  OaL  Mi  It  uaad 
not  aUeie  that  the  farflsandVolenceinnHbut  BernSlaiice.  If 
thereisnaTeslatance.oTnalMuiaeotaawdnnldMMtectlieetnk- 
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sanlt  vjtli  Intent  to  rob.— Whetlier  the  Intent  mc  torab,  Is  In  Uie 
nice  ol  the  Jury  to  delj^rmlne— 4S  CaL  82. 
(■nil  with  Intent  to  malm,— An  InteDttomitm  la  necessary— SI 
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221.  Every  p6;rBon  "who  is  guilty  of  an  assault,  with 
intent  to  commit  any  felony,  except  an  assault  with  in- 
tent to  commit  murder,  the  punishment  for  which  assault  \ 
is  not  prescribeQ  by  the  preceding  section,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding,  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by 
line  not  exceeding  five  hundred  dollars,  or  by  both. 

Assanlt  with  intent  to  oommit  felony.—The  perpetration  of  an 
assault,  with  intent  to  commit  a  felony,  is  a  felony— 2  Blackf.  5;  68  Me. 
181.  But  see  4  Mass.  439 ;  and  a  person  may  be  indicted  for  an  assault 
and  battery  with  intent  to  conmiit  a  felony— 8  Blackf.  575:  23  Ind.  ISO: 
27  id.  15:  53  id.  854;  17  N.  H.  253;  16  Ind.  232;  29  id.  80;  34  id.  543;  17  Up. 
Can.  C.  F.  139.  There  is  no  material  difference  between  an  assault  with 
intent  and  an  assault  with  an  attempt  to  commit  a  crime— 14  Gto.  55;  82 
Ind.  220.   See  14  Ala.  411. 

222.  Every  person  guilty  of  administering  to  another 
any  chloroform,  ether,  laudanum,  or  other  narcotic,  an- 
aesthetic, or  intoxicating  agent,  with  intent  thereby  to 
enable  or  assist  himself  or  any  other  person  to  commit  a 

felony,  is  guilty  of  felony. 

Administering  drags,  with  Intent  to  influence  the  passions.  Is  an 
assaolt-lU  Massl  108;  6  Mich.  10.   ftee  1  WfaeeL  0.  C.  4907^ 
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CHAPTEE  Vn. 

DUELS  AND  CHALLENGES. 

S  825b  Duel  defined.  | 

S  228.  Punishment  for  fighting  a  duel,  when  death  ensaes.  ! 

S  227.  Punishment  for  fighting  a  duel,  although  death  does  not  ensue. 

S  228.  Persons  fighting  duels,  etc.,  disqualified  from  holding  office,  etc 

S  229.  Posting  for  not  fighting. 

S  230.  Duties  of  officers  to  prevent  duels.  ^ 

S  231.  Leaving  the  State  with  Intent  to  evade  laws  agahist  dueling. 

S  232.  Witness'  privilege. 

225.  A  duel  is  any  combat  with  deadlymreapons,  fought 
between  two  or  more  persons,  by  previons  agreement  or 
upon  a  previous  quarrel. 

Duel  defined.— An  af^reement  to  fight  with  loaded  pistols,  and  act- 
ual!/ fighting  in  pursuance  of  the  same.  Is  a  duel— 1  Blackf .  377 ;  5  Strob. 
63;  8  Humph.  84;  4  Yerg.  143;  6  Id.  356.  The  gravamen  of  the  offense 
is  consent;  if  that  took  place  In  this  State,  the  statute  offense  is  com- 
plete—^ Ala.  852.   If  fought  in  presence  of  spectators,  it  is  an  aggra- 


vated affray— see  1  Buss.  Cr.  dth  ed.  S  406.  In  Califomia.  fighting  a 
duel  without  fatal  result  is  a  specific  offense— 14  Cal.  651.  see  9  Le&h, 
605. 

226.  Every  person  guilty  of  fighting  any  duel,  from 
which  death  ensues  within  a  year  and  a  day,  is  punish- 
able by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  seven  years. 

When  death  endues.— In  case  of  deliberate  dueling,  if  death  ensues, 
it  is  murder— 4  Dev.  &  B.  491 ;  44  Miss.  762;  and  consent  will  not  excuse 
—31  Ga.  411;  17  Wend.  351.  In  California,  it  is  a  special  off ense— 14  Cal. 
651. 

227.  Every  person  who  fights  a  duel,  or  who  sends  or 
accepts  a  challenge  to  fight  a  duel,  is  punishable  by  im- 
prisonment in  the  State  prison  or  in  a  county  jail  not  ex- 
ceeding one  year.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

228.  Any  citizen  of  this  State  who  shall  fight  a  duel 
with  deadly  weapons, .or  send  or  accept  a  challenge  to 
fight  a  duel  with  deadly  weapons,  either  within  this  State 
or  out  of  ity  or  who  shall  act  as  second,  or  knowingly  aid 
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—17  Ala.  640:  10  Minn.  409;  or  bringing  on  an  affraj— 78  N.  0.431;  or 
attempting  to  retake  money,  fraudulently  gotten,  from  him— 6  Baxt. 
(Tenn.)  606;  or,  without  a  warrant,  attempting  to  arrest  a  fugitive,  is 
an  assault  and  battery— 79  N.  C.  605.  i 

What  not  assault  and  battery.— Where  onoi  in  doing  a  lawful  act, 
accidentally  injures  another— 1  Strange.  190;  or  where  one  injures  an- 
other in  friendly-  athletic  sport— liN.H.  640;  or  snatching  from  a 
person's  hand— 12  Cush.  270;  or  arresting  aman  apparently  intoxicated; 
it  is  not  an  assault  and  battery— 14  Gray,  65;  123  Mass.  m. 

Enforcing  discipline.— The  master  of  a  vessel  may  chastise  a  sea- 
man moderately— 1  Ware,  83;  id.  506;  2  Story,  120;  2  Sum.  684;  see  4 
Mason,  606:  7  Ben.  355.  An  officer  on  duty  may  correct  in  moderation 
—75  N.  C.  249;  43  Tex.  93;  1  Tex.  Ct.  App.  664;  as  the  superintendent  of 
a  poor-house— 68  Ind.  616;  S.  C.  2  Am  Or.  B.  176;  34  Conn.  132. 

Parent  and  child,  etc.— Every  parent  may  chastise  his  child  in  moder. 
atlon— 2  Humph.  283;  121  Mass.  66;  1  Brewst.  311: 64  6a.  281 ;  3  Head,  455; 
62111.395;  62  id.  354:  13  Iowa,  485;  see  6  Tex.  Ct.  App.  133.    So  as  to 

fuardlans— 43  Tex.  167;  or  persons  in  loco  parentis— ^N.  C.  322:  63  id. 
;  so  as  to  teachers— 2  Dev.  &  B.  365:  4  Ind.  290;  4  id.  632;  1  City  H. 
Bee.  62;  4  Gray,  362:  68  N.  C.  322;  62  111.  354;  45  Iowa,  248;  6  Pa.  L.  J. 
78;  40  Barb.  541 ;  27  Vt.  755;  3  Head,  455.   A  master  who  stands  in  loco 

f  Parentis  may  chastise  his  apprentice  moderately— Addis.  324;  2  Pa.  St. 
02:  1  Ashm.  267;  6  Tex.  Ct.  App.  133;  1  Wheel.  C.  C.  155.   A  teacher  la 


243.  A  battery  is  punishable  by  fine  of  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both.  [Approved 
February  26th,  1881.] 

Punishment.- An  assault  without  a  deadly  weapon  is  a  misdemean- 
or only— 45  Cal.  283;  6  id.  563. 

244.  Every  person  who  willfully  and  maliciously 
places  or  throws,  or  causes  to  be  placed  or  thrown,  upon 
the  person  of  another,  a^y  vitriol,  corrosive  acid,  or  caus- 
tic chemical  of  any  nature,  with  the  intent  to  injure  the 
flesh  or  disfigure  the  body  of  such  person,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one 
nor  more  than  fourteen  years. 

245.  Every  person  who  commits  an  assault  upon  the 
person  of  another  with  a  deadly  weapon  or  instrument,  or 
by  any  means  or  force  likely  to  produce  great  bodily  in- 
jury, is  punishable  by  imprisonment  in  the  State  prison, 
or  in  a  county  jail,  not  exceeding  two  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 
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CHAPTER  X. 

UBSL. 

S  248.  Libel  defined. 

S  249.  Punishment  of  UbeL 

S  250.   Malice  presumed. 

S  251.   Trntb  may  be  given  In  erldence.  Jury  to  determine  law  and 

fact. 
S  252.  Publication  defined. 
S  253.   Liability  of  editors  and  publishers. 

S  254.  Publishing  a  true  report  of  public  official  proceedings  privileged. 
S  255.   Extent  of  prlvll^e. 
S  258.   Other  privileged  communications. 
S  2S7.   Threatening  to  publish  libel.  Offer  to  prevent  publication,  with 

intent  to  extort  money. 

248.  A  libel  is  a  malicioas  defamation,  expressed 
either  by  writing,  printing,  or  by  signs  or  pictures,  or  the 
like,  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation, 
or  publish  the  natural  or  alleged  defects  of  one  who  is 
alive,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  [Approved  March  30th,  in  effect  J  uly 
1st,  1874.] 

Libel  in  generals— Libel  is  an  offense  under  the  law  both  of  En- 
gland and  of  the  States  of  the  Union— 17  Mass.  836;  13  Met.  68;  9  N.  H. 
S4.  It  is  a  repi-csentutlon  in  writing  or  by  pictures,  calculated  to  lead 
to  any  act  which,  when  done,  Is  indictable— 4  Mass.  163;  4  McCord,  317; 
9  Johns.  214.  Any  publication  which  tends  to  excite  people  tu  the 
commi^lon  of  any  crime  is  a  Ubel— Stark.  Slan.  $  152.  A  malicious 
publication  in  printing,  writing,  signs,  or  pictures,  tending  to  injure 
reputation,  disgrace  and  degrade  a  person,  and  lower  him  iu  the  es- 
teem of  the  world,  or  bring  him  into  public  hatred,  contempt,  or  ridi- 
cule—5  Har.  (Del.)  475:  3  id.  4U6;  2  id.  417.  Intent  is  an  essential  ele- 
ment— 15  Pick.  337;  7  Cowen.  613;  Peake  Ad.  Cas.  84;  2  Bam.  A  G.  257; ' 
and  the  party  will  be  presmned  to  intend  the  consequences  of  his  act 
—see  4  6a.  14;  15  Pick.  337;  22  How.  St.  TrL  237;  2  Barn.  &  C.  267;  9 
Car.  &  P.  462. 

249.  Every  person  who  willfully,  an.d  with  a  malicious 
intent  to  injure  another,  publishes,  or  procures  to  be  pub- 
lished, any  libel,  is  punishable  by  fine  not  exceeding  five 
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thousand  dollars,  or  imprisonment  in  the  county  jail  not 
exceeding  one  year. 

250.  An  injurious  publication  is  presumed  to  have 
been  malicious  if  no  justifiable  motive  for  making  it  is 
shown. 

Malice  in  law.— On  tbe  Intentional  publication  by  another  of  mat- 
ter which  is  libelous,  malice  in  law  will  be  implied,  whatever  the  mo- 
tives in  fact  may  be— 3  Pick.  304;  0  Met.  410;  15Tick.  837;  7  Cowen,  613. 

• 

251.  In  all  criminal  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  appears  to 
the  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motives  and  for  justifiable  ends, 
the  party  shall  be  acquitted.  The  jury  have  the  right  to 
'determine  the  law  and  the  fact. 

Jnstification.— To  constitute  a  justification,  the  answer  must  aver 
the  truth  of  the  publication >9  Cal.  536;  43  id.  379;  2  Hill,  248;  0  Met. 
410;  19  Pick.  337:  7  Ired.  180;  but  if  the  libel  assert  the  defamatory 
matter  only  as  the  belief  of  tho  author,  or  as  rumor,  or  general  sus- 
picion, it  cannot  be  justified  by  proof  that  the  author  believed  it  to  be 
tme-41  GaL  380;  4  Conn.  408;  8  Wend.  606;  11  Price,  235:  1  Holt,  53: 
6  Bin?.  215.  But  proof  that  he  believed  it  to  bo  true  may  be  admitted 
in  mitigation  of  punishment— 9  Ala.  447;  4  Man.  &  B.  65;  4  Bam.  Sb 
Aid.  314: 

252.  To  sustain  a  charge  of  publishing  a  libel,  it  is  not 
needful  that  the  words  or  things  complained  of  should 
have  been  read  or  seen  by  another.  It  is  enough  that  the 
accused  knowingly  parted  with  the  immediate  custody  of 
the  libel,  under  circumstances  which  exposed  it  to  be 
read  or  seen  by  any  other  person  than  himself. 

Pablication  defined.— The  offense  is  committed  by  sending  the  li- 
bel to  the  one  libeled,  though  it  reaches  the  ear  of  no  third  person— 7 
Conn.  226 ;  2  Yeiv.  581 .  The  transmission  of  a  sealed  letter  containing 
libelous  matter  &  indictable-^  Humph.  112;  6  Ga.  276. 

253.  Each  author,  editor,  and  proprietor  of  any  book, 
newspaper,  or  serial  publication,  is  chargeable  with  the 
publication  of  any  words  contained  in  any  part  of  such 
book,  or  number  of  such  newspaper  or  serial. 

Liberty  of  the  press.— Every  citizen  has  the  right  of  investigating 
the  conduct  of  those  who  are  intrusted  with  public  business— T  Dali. 


words  spoken  or  published  In  regard  to  Judicial  conduct  or  character 
—79  111.  45.    See  Const.  Cal.  art.  I;  sec.  9.    Not  only  the  liberty  of  the 


press  must  be  preserved,  but  liberty  of  written  as  well  as  oral  dis- 
course in  all  relations  where  there  is  a  duty  to  speak,  and  if  what  is 


TDndtballnsof  dnty—f  Bobw,  637;  1  Denlo.'tl;  i  Gray. Mi  llHow. ' 
iMi  11  Md.  Mi  8  N.  H.  U;  12  Tick,  IMi  II  FblJB.  DM:  Lan  B.»  C.P. 

wlttiontt^  order  ami  Bgalosl  bin  will— Tbach.  C.  C.  Mii. 

254.  No  reporter,  edUoc,  or  proprietor  of  any  news- 
paper is  liable  to  any  proaecution  for  a  fall  and  true  re- 
port of  any  judicial,  legislative,  or  other  pablic  official 
proceedings,  or  of  any  statement,  speech,  argutaent,  or 
debate  in  the  coutsa  of  the  same,  except  upon  proof  of 
malice  ia  utaking  Buch  report,  which  shall  not  be  implied 
from  the  mere  fact  of  publication. 


, Jl):  IBuD.  A  Aid*,  ns,   Coonwlwe  protected  wblla 

tbn  keep  wltbtn  irlnt  Is  msterial  to  vm  omiw>  Imt  bM  wben  tber 

SsiU«pt!&liinuicl-tBiiillliJ.P.«BlilCMiip,ia:t»ip.lt){lBani.4 
a.tJf.  Wlieniipaiiallaltiulotao*ii*Btba]adniukas*qiinMr 
cmuot BhleldfalmBlHtrom lndietm«it  on^be  nwud Sat^s UMl 
mu  s  correct  report  ot  wint  in*  done— see  9  Ala.  MT;  l  U.  Bum. 
tiai  4  Term.  Bep,  Wi;  Moody  ft  U.  lU. 

255.  Libelous  remarks  or  commeote  connected  with 
matter  privileged  by  the  last  seclion  receive  no  prtvllegB 
by  reason  of  their  being  bo  connected, 

256.  A  communication  made  to  a  person  Interested  in 
tlie  commnuicatiOQ,  by  one  who  was  also  interested,  or 
who  stood  in  such  relation  to  the  former  as  to  afford  a 
reasonable  j[round  for  supposing  bis  motive  innocent,  is 
not  presumed  to  be  malicious,  and  Is  a  privileged  com- 
mtinication. 

Privileged  commnnicatione.—rrlvllctjeit  comnitiiileutlonsnreBaFli 

by  proving Iua!l('elnfiCl—L:0M:iji.3:ili  ■•  Cioillli.  M.  aK.  lid.    Ascom- 

Caa.  lM:™WTieL>Lc"L\''Jus^!iwii'i'r'ri5j;'*£  SaejiMiM: 

iei;SPitlab.liep.41'J:l3N.^.17J;UMinii.l3J;iUp.Can.(i.B.illjald.- 
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Jlbelom  (Utomtou  made  tu  luiura  ooa  In  offlea,  or  a  canillUuM  lor 
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1  Cum.  268;  or  of  a  master  in  giving  a  correct  character  of  a  servant 
mwn  mooinr  made  of  liim--3 lian.  &  R.  101;  4  Id.  338;  4  Burr.  2425; 
Boil  N.  P.  8:  but  otherwise,  if  false  answers  be  given— 4  Bam.  A 
Adol.  700.  Other  privileged  communications,  see  Desty's  Grim.  Law, 

title  LIBBL. 

257.  Every  person  who  threatens  another  to  publish  a 
libel  concerning  him,  or  any  parent,  husband,  wife,  or 
child  of  such  person,  or  member  of  his  family,  and  every 
person  who  offers  to  prevent  the  publication  of  any  libel 
upon  another  person,  with  intent  to  extort  any  money  or 
other  valuable  consideration  from  any  person,  is  guilty  of 
a  misdemeanor. 
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TITLE  IX. 

Of  Crimes  against  the  Person  and  against  Fublio 
Decency  and  Good  Morals. 

Chap.    I.    Bape,  Abduction,  Carnal  Abuse  of  Chii> 

DBEN,  AND  SEDUCTION,  §§  261-7. 

n.    Abandonment,  and  Neglect  of  Childben, 

§§  270-2. 
in.    Abortions,  §§274-5. 

lY.     CHILD-STEALINGy  §  278. 

V.    BiOAscY,  Incest,  and  the  Crime  against 
Nature,  §§  281-7. 
YI.    Violating  Sepulture  and  the  Bemains 

OF  the  Dead,  §§  290-7. 
Vn.    Crimes  against  Beligion  and  Conscience, 
AND  other  Offenses  against  GtoOD 
Morals,  §§  299-309. 
YIIL    Indecent  Exposure,  Obscene  Exhibitions, 
Books,  and  Prints,  and  Bawdy  and 
other  Disorderly  Houses,  §§  311-18. 
IX.    Lotteries,  §§  319-26. 
X.    Gaming,  §§  330-6. 
XI.    Pawnbrokers,  §§  338-43. 
XTT.    Other  Injuries  to  Persons,  §§  346-67. 
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CHAPTER  I. 

&APE,  4BDUCTION,  CABNAIi  ABUSE'  OF  CHILDBBKt  A2£D  .SB- 

DUCTION. 

§  261.  Rape  defined. 

§  262.  When  physical  ability  most  be  proTed*^ 

§  263.  Penetration  sufficient. 

S  264.  Punishment  of  rape. 

§  265.  Abduction  of  women. 

§  266.  Seduction  for  purposes. of  prostitution. 

S  267.  Abduction. 

'  261.    Kape  is  an  act  of  sexual  intercourse  accomplished 
■with  a  female,  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances : 

1.  "Where  the  female  is  under  the  age  of  ten  years. 

2.  Where  she  is  incapable,  through  lunacy  or  any  other 
unsoundness  of  mind,  whether  temporary  or  i>ermanent, 
of  giving  legal  consent. 

3.  Where  she  resists,  hut  her  resistance  is  overcome  by 
force  or  violence. 

4.  Where  she  is  prevented  from  resisting  by  threats  of 
immediate  and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution ;  or  by  any  intoxicating,  nar- 
cotic, or  amesthetic  substance,  administered  by  or  with 
the  privity  of  the  accused. 

5.  Where  she  is,  at  the  time,  unconscious  of  the  nature 
of  the  act,  and  this  is  known  to  the  accused. 

6.  Where  she  submits,  under  a  belief  that  the  person 
committing  the  act  is  her  husband,  and  this  belief  is  in- 
duced by  any  artiiice,  pretense,  or  concealment  practiced 

by  the  accused,  with  intent  to  induce  such  belief. 

Rape  defined.— Rape  is  the  unlawful  carnal  knowledge  of  a  female, 
by  force,  without  her  consent— 4  Bl.  Com.  210;  2  Arch.  C.  Pr.  152:  1 
£ast  P.  G.  434;  of  any  woman  above  the  age  of  ten  years,  unlawfully, 
agrainst  her  %vlll— 12  Ark.  38!);  11  Ga.  225;  39  Mc.  22:  9  Mich.  150;  47 
mBa,W9i  25  Wis.  364;  without  her  consent,  and  against  her  will,  are 
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synonymous— 47  Cal.  447;  105  Mass.  376;  see  Hi 
Mich.  203;  see  BellG.  C.71;  tliat  ic  was  agaii 
ferred  from  the  circumstaaces— 35  Greo.  2«3. 


376;  see  110  id.  405;  53  Mo.  65;  36 
rainst  her  will  may  bo  in- 
*v..xv.»  «^v.uA  ^^^  -L.xx^»,.»ov«»^vv.o— .^.^  XJ.W.  i(jd.  "Carnal  knowledge" 
means  sexual  commerce— 97  Mass.  59.  A  woman  ceases  to  be  a  child 
when  she  reaches  the  age  of  puberty— 22  Ohio  St.  102;  S.  G.  1  Green 
C.R.660.  -o         *-         .. 


262.  Ko  conviction  for  rape  can  be  had  against  one 

who  was  under  the  age  of  fourteen  years  at  the  time  of 

the  act  alleged,  unless  his  physical  ability  to  accomplish 

lienetration  is  proved  as  an  independent  fact,  and  be^^bnd 

a  reasonable  doubt. 

Fresnmption  of  incapacity.— The  presumption  is,  that  a  boy  under 
fourteen  years  is  incapable  of  committing  rape— 14  Otiio,  222;  "Winst. 
dUO;  7  Jones,  (N.  G.)(>1;  U  Ga.  225;  3  Car.  &  P.  »i)6;  7  id.  582;  8  id.  736;  9 
Id.  118:  but  this  presumption  may  be  rebutted— 2  Parker  Cr.  R.  174;  14 
Ohio,  222.  That  tlie  i>resumptiou  is  irrebuttable— see  4  Har.  (Del.)  866 ; 
7  Jones,  (N.  G.)  Gi ;  Wlnst.  300;  9  Car.  &  P.  366.  A  boy  under  fourteen 
may  be  liable  as  an  alder  and  abettor— 19  Mass.  380.. 

263.  The  essential  guilt  of  rape  consists  in  the  outrage 

to  the  person  and  feelings  of  the  female.    Any  sexual 

penetration,  however  slight,  is  sujficient  to  complete  the 

crime. 

Female  under  ten  years.— It  is  rape  whether  the  carnal  knowledge 
was  with  her  consent  or  not— 11  Ga.  225;  6  Tex.  Ct.  App.  525;  7  id.  342. 
The  law  conclusively  presumes  tliat  a  child  under  ten  years  is  in- 
capable of  giving  consent— 14  Ired.  224;  56  Ga.  36;  S.  C.  2  Am.  Cr.  B. 
58.4;  II  Ga.  325;  26  Up.  Can.  Q.  B.  3i0.  So  consent  of  a  child  of  tender 
years  is  no  consent -29  Ark.  116;  11  Ga.  225;  4  Har  (Del.)  566;  1  Hill, 
351;  12  Iowa,  66;  1  Leigh,  588;  9  Mich.  150;  76  N.  C.269;  12  Ohio  St.  466; 
17  Id.  515;  26  Up.  Can.  Q.  B.  323;  9  Car.  &  P.  213;  10  Cox  C.  C.  144; 
id.  157.  So  force  is  not  necessary  in  case  of  a  child  under  ten  years— 
55Ga.303;  Hid. 226. 

Carnal  abuse  of  children.— Carnal  knowledge  of  a  child  by  her 
consent  is  not  properly  rape,  although  punished  in  the  same  manner 
—2  Va.  Cas.  235;  47  Miss.  609;  25  Wis.  364.  Force  and  resistance  are  not 
the  essential  elements—]  l  liev.  255 :  4  Cent.  L.  J .  525 ;  55  Ala.  264.  Abuse 
Is  understood  as  limited  to  the  genital  orphans  in  an  attempt  at  carnal 
knowledge,  falling  short  of  penetration— 5c)  Ala.  376. 

Subd.  2.  Incapacity  to  give  consent  through  idiocy  or  mania— 26 
Up.  Can.  Q.  B.  323. 

Subd.  3.  Force  and  resistance.— Force,  actual  or  constructive,  is  a 
necessary  ingredient— 53  Cal.  62;  30  Ala.  64;  bi  id.  453;  9  Fla.  163;  50 
Barb.  144;  32  Ark.  704;  1  Wheel.  C.  C.  378.  It  is  incident  to  tho  phys- 
ical character  of  the  act— 35  Ga.  263.  See  110  Mass.  455;  33  N.  Y.  525;  3 
Cox  C.  C.  543;  even  if  she  is  a  common  strumpet,  or  a  kept  mistress 
of  the  ravisiier— 52  Ala.  394;  4  Humph.  1!;4;  8  £ug.360;  1  Hun,  307;  3 
Car.  &  P.  589.  No  particular  amount  of  force  U  necessary— 2  Iowa, 
566.  See  52  Ind.  187 ;  59  N.  Y.  374.  Tlio  amount  of  force  and  resistance 
depend  on  the  relative  strengtli  of  the  parties,  and  other  circumstan- 
ces—Id N.  H.  148;  35  Ga.  263;  74  N.  C.  425;  2  Tex.  Ct.  App.  346;  6  id.  624. 
There  must  be  on  the  part  of  the  female  the  utmost  resistance— 53  Mo. 
65;  24  Mich.  1;  see  HO  Mass.  405;  49  Ga.  185:  1  Tex.  Ct.  App.  346;  un- 
til she  is  exhausted  .ox  oyerpvweri^U'^Q  i{*X»  374 1  h^r  utmost  resist- 
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alliid.lgl;  luV.Y.STl.   Wlicro  tlio  itslsLuicowasotsncli  equivocal 

OoDltniotln  force.— Thofoi«olil(I^IWCtiiiBtnictlve~«a  Ala. 4S3;  S. 

w'amau,  by  means' oC  Omsa,  llqaocs,  etc..  u'renileVeil'liueiiBllile'-lO.^ 
MiU9.I7Si1Cann.Mi  M^O-M.  6eoMHe.»;  U Cox C.  C. lU i  S. C. 
1  urecn  d  B.  311;  buc  KO  4  LeUh,  6IS;  »  Bail).  128. 

SbM.  4.  PraTsiitiaK  raUtaneo.— Ceulpg  resbtauee  onder  tear  oc 
deuhorEreHtlHHll1ylanii.iiiBkestIiDciUi9niiunMed  act  rape— 3  Ala. 
M;nArfi.WOi^lKaD.lW;  XBwan,K:4|  IfwbftF.MT.  fbootlctisu 
may  be  commltEed.lliouKb  tliawanum  at  lait  Tleldeil  to  tho  vlotence. 
It  lLercoDseiJtwaaf<ffc«<IIW£eBraf  deatlirOrDy  doKsa— ddlUlcli-^: 
{Huoipli.lM-,  DCHr.£F.TlJ.  ItlinotneeenarytbatsholiavonrFs- 
aODBUeappnliatislaiiot  aeHtb— UAlikKSi  IIISBUnclent  II  bIiocihk 
■hlered  reslitaaca  danicraas.  oi  absoInteiT  useless-^  Ulcli.  H3;  < 
HumiHi.  IM:  R  tV.  ft  K14rTtiaeimiiiimnce3  calcnlated  to  give  c^ 
feet  to  tlio  vlolcDce  or  threats  aro  to  bo  consiaercil  on  tho  qnesllon  of 
(Ild(M*-«N.H.  1»i  MOa-ZUt  »N.t;.4a;  2 Tci. Ct. App. IW.  »lie 
mmt  bs  qnlte  ovemiiue  by  tear  and  tenw, witli  n.'!  lundi  resistance 
aa  noaslble  under  ttae  clrcniDiiUinces— 1«  Uji.  Cau.  C.  P.  9;:>.  ^o  SD  Ala. 
M;TJLrk.390i  tIKnn.  13;:  XBivnu.srt.  It  Ij  »  giiesllon  tor  Iho  jury 
todetenulne— 3Cai'.ftr.i!3i  SCaxCatij  l« Up. Can. C. P. 379. 

Adminiitorliie  dines,  with  tutent  to  Inflame  tlio  paulons,  19  an  u- 
sault— 114  Mass.  :(03;  a  Mlcb.  IQ;  aeo  1  Wbeel.  G.  C.  400:  otherwise  at 

S*M.  i.   TTnconaclona  latimlaaloc  durlni  sleep  Is  no  consent— 12 

laloiliatBd-itilB  M-  l»MaJss.»7ij"  '      ' 


I  *Sl  C 


dele  dant  lor  Iter  t 


pose  lbs  dcf ondBot  waa  bei  hiuband.  IC  la  not  rape  -wan  lied  I  Oi 
Sbu.n  IWbeeLC  asi8,  U  AikTaNI,  e£ni  3IU  SCOXVC41 
eld.Kt  UUn  CaikQ  B  IM  11  Coi  <f  C  isf  e  Car  «  P  !U  lAit 
the  party  vooia  be  liable  for  n  i  assanlt-^  Car  *  p  Ml  Id.  US  T 
^oneitROSI    SeoaCarAllM 
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prison  Dot  less  than  Ave  years. 

Fnnlihnient.— The  punlshrnen  t  Is  thesame,  whether  tbG  act  be  dons 
ou  a  female  o»er  ten  years  or  uiiaer  that  age— 4  Gray,  7. 

TlM  oOimM  Is  a  felony— 7  Tei.  Ct.  App.  X2. 
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Liability  of  parties.— All  persons  present,  aiding  or  assisting,  are 
principals,  but  tbey  must  be  actually  aiding  and  assisting:— 45  Cad.  293: 
24  Mlcli.  1;  see  12  Bush,  18;  46  Iowa,  2o5;  so  a  person  standing  by,  but 
doing  no  act  to  aid  or  assist,  is  not  guilty— 45  Cal.  293.  A  person  cannot 
be  convicted  on  the  uncorroborated  testimony  of  tlio  woman— 51  Cal, 
371;  S.  C.  2  Am.  Cr.B.5i)0:  46  Cal.  5iO;  G  id.  221;  44  Iowa,  82;  see  29 
Conn.  389;  but  her  testimony  may  be  corroborated  by  her  own  prior 
statements— see  'Whart.  Cr.  Ev.  §  273;  1  Wbart.  C.  L.  8tli  ed.  §  666. 

265.  Every  person  who  takes  any  woman  unlawfully, 
against  lier  will,  and  by  force,  menace,  or  duress,  compels 
lier  to  marry  him,  or  to  marry  any  other  per&on,  or  to  be 
defiled,  is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  tvC^o  nor  more  than  fourteen  years. 

Abduction  for  marriage.- Abduction  for  marriage  by  any  sinister 
means,  either  by  violence,  deceit,  conspiracy,  or  any  corrupter  im- 

{)roper  practices  for  the  purpose  of  marriage,  is  an  offense  at  common 
aw— 3  State  Trl.  619;  and  physical  force  or  violence  Is  not  essential— 
8  Iowa,  447 ;  and  consent  extorted  by  threats,  fraud,  or  otherwise,  is  no 
consent— 2(1  111.  815;  see  24  Tex.  133.  If  the  female  be  under  fifteen 
years  of  age,  and  without  parents  or  legal  guardian,  those  who  have 
her  imder  their  care  are  deemed  to  have  the  legal  custody  of  her— 8 
Iowa,  447;  Stat.  1871-2,  380. 

266.  Every  i^erson  who  inveigles  or  entices  any  un- 
married female,  of  previous  chaste  character,  under  the  age 
of  eighteen  years,  into  any  house  of  ill-fame  or  of  assig- 
nation, or  elsewhere, for  the  purpose  of  prostitution;  or  to 
have  illicit  carnal  connection  with  any  man;  and  every 
person  who  aids  or  assists  in  such  inveiglement  or  entice- 
ment; and  every  i)erson  who,  by  any  false  pretenses,  false 
representation,,  or  other  fraudulent  means,  procures  any 
female  to  have  illicit  carnal  connection  with  any  man,  is 
l^unishable  by  imprisonment  in  the  State  i^rison  not  ex- 
xjeeding  five  years,  or  by  imprisonment  in  the  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment.   [Approved  March  30th,  in  effect  July  1st,  1874.1 

Abduction  for  purposes  of  prostitution.— The  taking  and  detaining 
of  an  adult  female,  when  not  accomplished  with  violence,  was  not  an ' 
offense  at  common  law— 5  Rand.  623 ;  3  Barb.  603.  The  gist  of  the  stat- 
utory offense  is  the  enticing  and  taking  away— ro  111.  274:  8  Cox  C.  C. 
238.  The  intent  must  be  to  reduce  the  female  to  a  condition  of  prosti- 
tution, or  concubinage— 90111.274;  8  Cox.  C.  C.  238;  or  of  placing  her 
in  a  house  of  ill-fame,  or  elsewhere,  to  bo  a  prostitute— 12  Met.  93. 
"  Purpose  of  prostitution"  means  Indiscrimlnato  criminal  intercourse 
with  men— ()  Parker  Cr.  B.  129 ;  8  Barb.  6C3 ;  8  Iowa,  447 ;  62  Ind.  626 ;  S.  C. 
1  Am.  Cr.  B.  25:  64  Me.  24;  an  intention  to  obtain  lier  for  bis  own  car- 
nal enjoyment  Is  not  prostitution— 1  Car.  &  M.  254;  It  is  a  distinct  of- 
fense—4U  Cal.  11;  12  Met.  93;  mere  seduction  will  not  amount  to  the 
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offense— M  0«L  11)  MID.  s;4;  les  H  He.24.   A  pnrpoBd  of  cc 


ase  or  ol  nunUue  wlD  not  be  ImpUfld  where  tbe  nun  Is  olreUIT  m>r- 
ried-t  FiAer  &.  B.  IN.  Clusta  chancier  me«iu  jieRonil  virtue, 
oluite  op  to  the  eommeacement  at  tbe  acta  of  defeudaut— 8  Barb. 


, . hed  from  (ood  repnte— M  Ind.  12ti  8. 0. 1  Am.  Cr.  B. 

H;  KH.  xriM!  ialow>,«8;«ld.M;ld.«0.  Tbe  piosecnclon  nnut 
allege  andprorethe  chuCa  chancter  of  the  lenwle— 19  CaL  Id:  and 
m^mafaelt  proof,  I17  presumpCIon  from  oUiec  facts,  la  intBclent— W 

SedacUon.— To  aednce  n  female,  la  not  an  olfenae  wltliln  aectlon  Oi 


Iflcuioa  of  Uie  pi 


ra  acts  claaaed  aa  >o 


7*.C.  T.niii"    \ 
See  Deaiy-  -V 


of  of  notoriety  1*  aa  nuterUl  u  proof  ot  I 


Ol  Sednctlen."  1872,  Appendix,  p.  lis,  and  "Act  t« 


pnnlah  Adultery,"  1872,  Appeudli,  p.  II 

267.  Every  paraoD  who  takes  away  auy  female  undsr 
tbe  age  of  eighteeu  jeara  from  her  father,  mother,  guard- 
ian, or  other  person  baring  the  legal  charge  of  her  person, 
without  their  consent,  for  the  purpose  of  proatiCution,  is 
paaishable  b;  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  and  a  fine  not  exceeding  one  thousand 
dollars. 

Abductlona,— The  child  moat  be  taken  from  eome  penon  having 
lavf  ol  cboige  of  her— I  Rnaa.  Cr.  Sth  ed.  HDj  and  Uie  taking  must  be 
wlUout  su&penoa's  conaeut-lUBr.AM.a<(l  EaaC  P.  C.U1;  and 
nint  M  oonieBt  will  be  preaQined— aee  Soae.  Cr.  Er.  20t.  A  penon 
wootakeia  female  niidaraia  from  tbe  eutody  of  her  latber.muat 
ttkeUieconlMliwneBa,If  tiiaiiniveaBiidBrBae-.lLawB.L'.C.lHi  S. 
aiAm.iSTSnrni<^aQ.%ilCar.*£43Si  l3CoxC.C.28iia. 
nit  aud£at6a>BiiajMBMle*ad.eThadieaaouto  belieTe,  atae  waa 
over  agelanodeteoae— ICr.  Caa.  Ues.lM;  S.  0.1  Am.  Cr.  B.  1.   It  la 
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1 170.   OmltUng  to  proilds  cUld  irltlt  iisce«nrl€«,  I 

I  371.    DewrUns  child. 

I  2T3.   Slipoalns  of  clilld  lor  mendicant  tnutnesi. 

270.  £veT7  parent  of  any  child  who  wUlfulIy  omits, 
wiChont  lawful  extnue,  to  peiform  aaj  duty  lntpofied  up- 
on him  by  law,  to  famish  naoessarr  food,  clothing,  shel- 
ter, or  medioal  atteudaaoe  for  such  child,  is  guilty  ol  a 


Dntyaf  paiDnts.— -A  father  iBpeoally  reapooslble  fora  neglect  tfi 

Car.«I-.61l;l  Cox  (J  CtiH:  HO-iti,  JO  Id.  5aS,  9  Car.  ft  K.  1J3. 
but  If  •poranthna  nomcaiia  lo  eniiport  I1I3  elilld,  lila  omlMlon  to  do 
mioconMlenliouatmpiM"'i"ra''''t*i"'I"^"'"-?;V.i',,i.  ^fl^ntmonl 
cMTlc^oQllialGod^''""  '  "."  m'J? 

iJbtoforM^tto  i'  'J,'"anl 

menlwItliaTJMtordi  .'  .jUu- 

BeaCiTll  Code,  Si  193-2IA,  acta  relating  to  abandoned  clLlldrDa,  1ST4, 
AppeadlT,  p.  7^;  1^79,  for  protection  of  clilldren,  Appcodli,  p.  7X^1 
lS79.menAa>Dt  ous]nesa,Appandki,p.iJt. 

271.  Cveiy  parent  of  any  child  under  the  age  ot  six 
years,  and  every  person  to  wbom  any  such  child  baaheen 
confided  for  nuituTs  or  education,  who  denerts  such  child 
iu  any  place  wliatever,  with  intent  wholly  to  abandon  It, 
Is  punishable  by  Imprisonment  in  the  State  prison  not  ex- 
ceedins  seven  years,  or  in  a  county  jail  not  exceeding  one 

At  common  law.— To  desert  a  helplesa  ebUd  with  Intent  to  kill  ka 
murder-^  Camp.CWj  Cu*.  £K.  IM:  2  Car.  is  K.  SM;  6C01C.  C.  MOj 
and  maiulwighter.  If  death  enaues  elmply  from  the  negllaenoe— 4  Cox 
CCWitCar.ft  K.  HA;  Dean.  453;  s  Coi  C.  C.S39i  ibid.  M7i  Id. 
HO;  Sid.  MO;  2  Camp.  MH;  and  so  of  ileatb  fnim  nnjustlflable  expos- 

272.  Any  person,  whether  as  parent,  Telative.  guard- 
Ian,  employer,  or  ottieiwise,  having  in  his  care,  custodr. 
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or  control,  any  child  under  the  age  of  sixteen  years,  who 
shall  sell,  apprentice,  give  away,  let  out,  or  otherwise  dis- 
pose of  any  such  child  to  any  person,  under  any  name,  ti- 
tle, or  pretense,  for  the  vocation,  nse,  occupation,  calling, 
serrice,  or  purpose  of  singing,  playing  on  musical  instru- 
ments, rope  walking,  dancing,  begging,  or  peddling,  in 
any  public  street  or  highway,  or  in  any  mendicant  or 
wandering  business  whatsoever,  and  any  person  who  shall 
take,  receive,  hire,  employ,  use,  or  have  in  custody,  any 
child  for  such  purposes,  or  either  of  them,  is  guilty  of  a 
misdemeanor.    [In  effect  March  3d|  1876.] 


CHAPTEEin. 


874.  Every  person  wlio  provides,  supplies,  or  admin- 
isters to  any  pregnant  woman,  or  procnres  any  sncb  wo- 
man to  take  any  medicine,  drug,  or  snbBtance,  or  osbh  or 
employs  any  instrument  oc  other  means  whatever,  with 
intent  tliereby  to  procure  the  miscaniage  of  such  woman, 
nnless  the  same  is  necessary  to  preserve  bet  life,  is  pnn- 
Ishable  by  imprisonment  in  the  State  prison  not  less  than 
two  nor  more  than  five  years. 

Abecllw,— The  ottsiiM  mKr  be  comniltteil  at  aur  time  dnrliie  th« 
vniSSiiFmM^l^^<"<S>^fUi*How»,lKi  andlbsmom^tha 
wombitlfirHnstwltlieiiibryo^MtBtlonbasb^m— IS  Qnj.Ul; 

ooDUDUItdmaBapwsoiiElTfimgdIolDBtoawainulo  procareBn 
M^aa.iActhardeiliwjnrui^toiirodnaatlia  aboiUoa  or  not 
— nabm.in:  SMSUuLimaaiAltliiifttiwsMuf  tluttlie  Iw pres- 
ent wbaa  Uu  nudlolaa  Is  tuen~l  Dean,  m  B.  117. 

Anrnnlawldlas*  at  nr  InMnmMntfaitbaimrpoH  ol  iirocnrliiii 
anaborUDn,  Iserlmliwl-^CsLMtt:  13  AUen.  IIM;lM  Kut/«1:  thS 
Intent  to  commit  an  sbortl<»  must  exist,  wben  the  menu  are  luedi 
n  m.  tlT;  8.  C.  I  Am.  Cr.  R.  »;  ilie  death  of  the  woman  Is  not  a 
uaceisuT  tngmdlent,  thit  of  the  child  being  amilcleut  to  miks  tlis 
oSenMafelanr'Hn.T.  H;  It  oniT  Incressea  tbe  degree  ol  tba  crime 
and  tbe  punlenment— la.  The  evidence  of  tbo  crime  Is  uaoally  drawn 
from  tlw  elrcnmst>nceft-7S  DL  211:  B.  C.  1  Am.  Cr.  R.  Mj  10  Hd. 
•»;  m  HMI-U;  139  Id.  HI;  m  id.  M:  13  Coi  C.  G.  MS;  8.  O.  I  ; 
OreenCB.  Ml;  apertoncsDnottiBcDnYicIedan  the  uncomilKmted 
(Ktlnony  of  the  womsn  akme-n  CsL  sse. 

Mlionrriage.— Admlnlfltcrlnff  to  a  pregnant  woman  KiJ  dmc^,  or  ^ 
employinsBiiTmeBiui  to  iiroduca  a  mlacartlage,  unlou  ueceMnry  to  - 
preaerve  ntcTls  a  crlmlDaTollenae-^l  InO.  SmT2  Camp.  n.  To  coostl- 
iiiM  an  admlDlaterlnK  It  li  not  neceuaiy  that  tliare  ilioDliI  be  a  de- 
UieiT  Iji  hsnd—t  Car.  A  P.  Wt  bat  there  Dmst  be  an  actual  swallan- 
lug  ot  Uie  drug— RfOn  A  H.  IH;  emlra,  33  Ulnn.  IM.  FrooEoCthe 
clandestine  nuuiner  of  admlnltlerlDs  would  tend  to  prore  Ibo  Intent 
oMrlnie  ia  no  defense  if  he  employed  Itwltb  acHmlDBItnteBt— tfllnd. 
31,0:  il  Minn.  2M;  aod  an  attempt  li  InOlFtable  thouxb  the  woman 
was  DDt  prBgnsut  st  Ibe  tUne— 33  Vt.  390;  I  Oble  &I.W;  11  Oiay,  es. 
800  Domy'B  Cilm.  Law,  S  56  c  .  -j  p 
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275.    Every  woman  who  solicits  of  any  person  any 

medicine,  dmg,  or  substance  whatever,  and  takes  the 

same,  or  who  submits  to  any  operation,  or  to  the  use  of 

any  means  whatever,  with  intent  thereby  to  procure  a 

miscarriage,  unless  the  same  is  necessary  to  preserve  her 

life,  is  punishable  by  imprisonment  in  the  State  prison 

not  less  than  one  nor  more  than  five  years. 

See  Act  of  1880,  relaUsg  to  sale  of  polsonoiis  8a1»itaiiee»  Appendlz* 
p. 749. 
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CHAPTER  IV. 

CHILD  BTXALIKO. 
S  tlL  Beflnltton  and  xnmlshment  of  child  steallnff. 

278.  Every  person  Trho  maliciously,  forcibly,  or  f raud- 
nlently  takes  or  entices  away  any  child  under  the  age  of 
twelve  years,  with  Intent  to  detain  and  conceal  such 
child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one  year, 
and  a  fine  not-exceeding  five  hundred  dollars. 
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Or  tbfl  advice  of  b  maclatiate  will  Dot  gxcdbo  from  mpoDBlblUty— M 
H.J.Ij.m;  llBUtcM.  m-  Id.  m-,  SI  mcb.  m;  aUefTlMi  SAllen. 

Ill  himself  olgrKii 
Or.'B.Tsar  ■"■"  .--—       ,  .      . 

282.    The  last  Beotion  does  not  extend— 

1.  To  any  person  by  reasau  of  any  former  marriage, 
-wlioae  bnaband  or  wife  by  sucli  maniage  bas  been  absent 
for  five  BucceBsiTe  yeara,  witliout  being  known  to  Buch 
person  within  that  time  to  be  living;  nor, 

2.  To  any  persoa  by  reason  oC  any  former  maniage 
which  has  been  pronounced  void,  annulled,  or  dissolved 
by  the  judgment  of  a,  competent  court. 

SbW,  1.    Absence.— If  llio  party  kiiowa  tlio  absentee  beyond  seas  to 


noianoB  of  blaiieliiH  alivo  or  on  llie  honest  bolitf  of  liis  death— 7  Mel 
472.  In  Pemuylvaiiia,  any  false  ruinor  clreomstainial  ax  to  place,  time,  • 
and  mod     I  deatb  1  ra  lit        Idflidthttb 

oUtar  ataen  ir         re  ns  H  in. 


'»"KPi 
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n       X  e  ding  h  ee  y  ars 

284.  Every  person  who  knowingly  and  willfully  mar- 
ries the  husband  or  wife  of  another,  in  any  case  in  which 
such  huaband  or  wife  would  be  panishable  uoder  the  pro- 
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Tisions  of  tliis  chapter,  is  punishable  by  fine  not  less  than 
two  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  three  years. 

285.  Persons  being  within  the  degrees  of  consanguin- 
ity within  which  marriages  are  declared  by  law  to  be  in- 
cestuous and  void,  who  intermarry  with  each  other,  or 
who  commit  fornication  or  adultery  with  each  other,  are 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding ten  years. 

Incest— Incest  is  a  statutory  offense— 14  Cal.  159;  1  Morris,  330:  2 
Met.  193;  11  Ohio  St  328;  11  6a.  93.  It  Is  a  Joint  offense-49  Ind.  544:  S. 
C.  1  Am.  Cr.  B.  354.  And  the  lex  fori  arbitrates  as  to  the  relationship 
— Whart.  Conf .  of  L.  §  136.  In  Iowa,  intermarriage  within  the  prohib- 
ited degrees  is*  incest,  without  carnal  knowle(&e— 34  Iowa,  647.  In 
Ohio,  etnusis  seminis  was  once  essential-22  Ohio  St.  541 ;  S  G.  1  Oreen 
C.  B.  662;  but  elsewhere  It  was  held  not  necessary— 34  Iowa,  547.  A 
bare  solicitation  is  not  indictable— 82  111.  191 ;  S.  G.  2  Am.  Cr.  B.  329;  51 
Pa.  St.  209;  39  Mass.  476.  In  California,  the  attempt  must  be  mani- 
fested by  acts  which  would  end  In  consummation,  uut  for  the  inter- 
vention of  circumstances,  independent  of  the  will  of  the  party— 14 
Cal.  159.  But  sending  for  a  magistrate  is  not  an  attempt  to  contract  an 
incestuous  marriage— 14  Cal.  15). 

Prohibited  degrees.— Criminal  intercourse  with  a  daughter  is  incest 
—11  6a.  63;  and  the  offense  may  be  committed  with  a  natural  as  well 
as  a  legitimate  daughter— 11  Ala.  289;  30  id.  251.  It  is  not  incest  for  a 
,man  to  cohabit  with  his  step-daughter— 47  Miss.  278;  the  relation  of 
step-daughter  and  step-father  ceases  to  exist  on  its  termination  by 
death  or  divorce— 22  Ohio  St.  541 ;  S.  G.  1  Oreen  G.  B.  662.  Brother  and 
sister  mean  the  offspring  of  the  same  parents;  they  do  not  necessarily 
imply  legitimacy  of  birth— 34  Iowa,  547.  See  Desty's  Grim.  Law,  §  58  a. 
See  Civ.  Code,  S  69. 

286.  Every  person  who  is  guilty  of  the  infamous  crime 
against  nature,  committed  with  mankind  or  with  any  ani- 
mal, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  five  years. 

Crime  against  nature.— Sodomy  is  the  carnal  knowledge  committed 
against  the  order  of  nature  by  man  with  man,  or  by  man  with  woman 
in  an  unnatural  mannner,  or  by  man  or  woman  with  a  beast— 5  Parker 
Gr.  B.  200.  Consent  or  non-consent  is  immaterial— 8  Car.  &  P.  604;  3 
Cox  G.  C.  270;  the  party  consenting  being  au  accomplice— 111  Mass.  411. 
See  Bosc.  Cr.  £v.  944:  unless  committed  on  a  child  under  fourteen-rl 
Denison,  864;  Law  B.  2  C.  G.  12.  It  is  sexual  connection  per  anum-^ 
Buss.  &  B.  G.  G.  331;  see  1  Va.  Cas.  307,  with  mankind  or  beast,  but  not 
with  fowl— 2  Whart.  G.  L.  8th  ed.  §  579.  Attempts  and  assaults  to  com- 
mit the  offense  are  indictable— 3  Q.  B.  180;  1  Moody  C.  G.  34:  Law  B. 
8C.C.  12;  8Car.&P.417.  ^  »  -*  t 

287.  Any  sexual  penetration,  however  slight,  is  suf< 
ficient  to  complete  the  crime  against  nature. 

Penetration  is  essential  to  the  offense— Buss.  A  B.  C.  G.  331 ;  see  8  Car. 
4;  P.  604;  and  without  emission  it  is  sufficient— 1  Va.  Cas.  307;  3  Har. 
A  J.  154.  . 
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CHAPTER  VI. 

YIOULTCra  8EPULTT7BB  AND  THB  REMAINS    OF   THB   DEAD. 

S  290.  Unlawful  matilation  or  removal  of  dead  lx>dles. 

S  291.  Unlawful  removal  of  dead  body  from  grave  for  dissfictlooi*  eta 

S  292.  TTho  are  charged  with  the  duty  of  burial. 

S  293.  Punishment  for  omitting  to  bury.  « 

S  294.  Who  are  entitled  to  custody  of  a  body. 

S  29ft.  Arresting  or  attaching  a  dead  body. 

S  299.  Defacing  tombs  and  monuments. 

S  297.  Unlawful  Interments. 

290.  Every  person  who  mutilates,  disinters,  or  re- 
moves from  the  place  of  sepulture  the  dead  body  of  a 
human  being  without  authority  of  law,  is  guilty  of  fel- 
ony. But  the  provisions  of  this  section  do  not  apply  to 
any  person  who  removes  the  dead  body  of  a  relative  or 
friend  for  reinterment. 

Violation  of  sepulture.— It  is  a  crime  at  common  law  to  wantonly  or 
illegally  disturb  a  corose— 8  Pick.  370:  19  Id.  3U4;  10  id.  37;  1  Leach, 
497:  Buss.  &  B.  C.  C.  367;  7  Cox  C.  C.  '214;  or  to  i*emove  one— 7  Cox  O. 
0. 214.  It  is  not  necessary  that  all  engaged  should  be  actually  present, 
provided  they  are  near  enough  to  render  assistance— 6  Blackf.  110. 
The  wife  loses  all  control  over  the  body  of  her  husband  after  its  buF> 
ial-42Pa.St.293. 

291.  Every  person  who  removes  any  part  of  the  dead 
body  of  a  human  being  from  any  grave  or  other  place 
where  the  same  has  been  buried,  or  from  any  place  where 
the  same  is  deposited  while  awaiting  burial,  with  intent 
to  sell  the  same,  or  to  dissect  it,  without  authority  of  law, 
or  from  malice  or  wantonness,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years. 

Body-enatching.— It  is  a  crime  to  dig  up  and  remove  a  dead  body 
for  gain  or  for  dissection— 4  Blackf.  328;  19  Pick.  804:  10  id.  37;  Dowl. 

SB.  13  L 1  Leach,  497 ;  8  Cox  C.  0. 18;  or  to  sell  a  dead  body  for  disseo* 
on-«CoxC.0. 18. 

292.  The  duty  of  burying  the  body  of  a  deceased  per* 
son  devolves  upon  the  persons  hereinafter  specified: 
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1.  If  the  deceased  was  a  married  woman,  the  duty  of 
burial  devolves  upon  her  husband. 

2.  If  the  deceased  was  not  a  married  woman,  but  left 
any  Idndred,  the  duty  of  burial  devolves  upon  the  person 
or  persons  in  the  same  decree  nearest  of  kin  to  the  de- 
ceased, being  of  adult  age,  and  within  this  State,  and  pos- 
sessed of  sufficient  means  to  defray  the  necessary  expenses. 

3.  If  the  deceased  left  no  husband  nor  kindred  answer- 
ing the  foregoing  description,  the  duty  of  burial  devolves 
upon  the  coroner  conducting  an  inquest  upon  the  body 
of  the  deceased,  if  any  such  inquest  is  held;  if  there  is 
none,  then  upon  the  persons  charged  with  the  support  of 
the  poor  in  the  locality  in  which  the  death  occurs. 

4.  In  case  the  person  upon  whom  the  duty  of  burial 
is  cast  by  the  foregoing  provisions  omits  to  make  such 
burial  within  a  reasonable  time,  the  duty  devolves  upon 
the  person  next  specified;  and  if  all  omit  to  act,  it  de- 
volves upon  the  tenant;  or  if  there  is  no  tenant,  upon 
the  owner  of  the  premises,  or  master,  or  if  there  is  no  mas- 
ter upon  the  owner,  of  the  vessel  in  which  the  death  oc- 
curs or  the  body  is  found. 

Duty-  of  bnriaL— At  common  law,  it  is  a  misdemeanor  for  one,  whose 
duty  It  Is  to  have  a  dead  body  bm'ied,  to  refuse  or  neglect  to  bury  it 
—1  Me.  226,  if  he  have  sufficient  means  to  do  so— 5  Cox  C.  C.  379;  2 
Denison,  325;  or  to  prevent  the  burial— Wllles,  637;  or  to  willfully  olv 
struct  and  interrupt  the  burial  8ervice--4  Bam.  &  0.  902:  2  Stranf^e, 
699;  or  to  bury  a  body  of  one  who  died  a  violent  death  before  or  with- 
out a  coroner's  inquest— 1  Salk.  377:  7  Mod.  10;  or  to  throw  a  dead 
body  into  a  river  without  the  rites  of  a  christian  burial— 1  Me.  226.  A 
statnte.  which  empowers  boards  of  health  to  regulate  burial-grounds 
and  interments,  includes  the  removal  of  dead  oodles— 13  Alien,  546. 
The  statute  applies  only  to  burial-places  dedicated  in  t^e  mode  point- 
ed oat  by  statute— 0  Ind.  172. 

293.  Every  person  upon  whom  the  duty  of  making 
burial  of  the  remains  of  a  deceased  person  is  imposed  by 
law,  who  omits  to  perform  that  duty  within  a  reasonable 
time,  is  guilty  of  a  misdemeanor;  and,  in  addition  to  the 
punishment  prescribed  therefor,  is  liable  to  pay  to  the 
person  performing  the  duty  in  his  stead,  treble  the  ex- 
penses incurred  by  the  latter  in  making  the  burial,  to  be 
recovered  in  a  ciTil  action. 
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294.  The  person  charged  by  law  with  the  duty  of  bury- 
ing the  body  of  a  deceased  person  is  entitled  to  the  cus- 
tody of  such  body  for  the  purpose  of  burying  it;  except 
that  in  the  case  in  which  an  inquest  is  required  by  law  to 
be  held  upon  a  dead  body  by  a  coroner,  such  coroner  is 
entitled  to  its  custody  until  such  inquest  has  been  com- 
pleted. 

295.  Every  person  who  arrests  or  attaches  any  dead 
body  of  a  human  being,  upon  any  debt  or  demand  what- 
ever, or  detains  or  claims  to  detain  it  for  any  debt  or  de- 
maud,  or  upon  any  pretended  lien  or  charge,  is  guilty  of 
a  misdemeanor. 

296.  Every  person  who  willfully  and  maliciously  de- 
faces, breaks,  destroys,  or  removes  any  tomb,  monument, 
or  gravestone,  erected  to  any  deceased  person,  or  any 
memento  or  memorial,  or  any  ornamental  plant,  tree,  or 
shrub,  appertaining  to  the  place  of  burial  of  a  human  be- 
ing, or  who  shall  mark,  deface,  injure,  destroy,  or  remove 
any  fence*  post,  rail,  or  wall  of  any  cemetery  or  grave- 
yard, is  guilty  of  a  misdemeanor. 

Violation  of  sepnlcher.— It  is  an  offense  at  common  law  to  deface 
tomos,  luuuuiueau,  graves,  borial-lots,  etc.— 3  Coke  lust.  202;  2  Bish. 
C.  L.  (>tli  ed.  §  1 IM.  If  a  place  lias  ouce  acquired  tlie  cliaracter  of  a 
ceuitaery,  it  does  not  cease  to  liave  it  by  mere  disose— 7  Allen,  299. 
See  Ful.  Code,  \i  3074-3U82. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  to 
be  buried  or  interred,  the  dead  body  of  any  human  being, 
or  any  human  remains,  in  any  place  within  the  corporate 
limits  of  any  city  or  town  in  this  State,  or  within  the  cor- 
porate limits  of  the  city  and  county  of  San  Francisco,  ex- 
cept in  a  cemetery,  or  place  of  burial,  now  existing  under 
the  laws  of  this  State,  and  in  which  interments  have  been 
made,  or  that  is  now  or  may  hereafter  be  established  or 
organized  by  the  board  of  supervisors  of  the  county,  or 
city  and  county,  in  which  such  city  or  town,  or  city  and 
counry,  is  situate,  shall  be  guilty  of  a  misdeijpeanor.  [In 
effect  March  aOth,  1874.] 
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CHAPTER  Vn. 

OP  CBIMBS  AGAINST  RELIGION  AND  CONSCIBNCB,  AND  OTHBB 
OFFENSES  AGAINST  GOOD  MORALS. 

$  299.  Sunday  amusements,  where  liquors  are  sold.   Repealed. 

S  300.  Keeping  open  places  of  business  on  Sunday.   Repealed. 

S  SOL  Limitation  on  operation  of  preceding  section.   Bepealed. 

S  302.  Disturbing  religious  meetings.  ^ 

S  303.  Sale  of  liquors  at  theaters,  and  employing  women  to  sell  li- 
quors thereat. 

S  304.  Selling  liquors  at  camp-meeting. 

S  305.  Limitation  of  preceding  section. 

S  306.  Females  exhibited  in  public  places. 

S  307.  Keeping  or  resorting  to  place  where  opium  is  used. 

S  309.  Admission  of  minor  to  place  of  prostitution. 

299.  Belating  to  Sunday  exhibitions  and  amusements, 
was  repealed  by  act  approved  and  in  effect  February  8th, 
1883. 

300.  Belating  to  transaction  of  business  on  Sunday, 
was  repealed  by  act  approved  and  in  effect  February  8th, 
1883. 

301.  Excepting  certain  business  from  the  provisions 
of  foregoing  sections,  was  repealed  by  act  approved  and 
in  effect  February  8th,  1883. 

302.  Every  person  who  willfully  disturbs  or  disquiets 
any  assemblage  of  people  met  for  religious  worship,  by 
noise,  profane  discourse,  rude  or  indecent  behavior,  or  by 
any  unnecessary  noise,  either  within  the  place  where  such 
meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and 
solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor. 

* 

Disturbing  religions  worship  is  an  indictable  offense— 2  Wheel.  C. 
€.  135;  5  Har.  (Del.)  490;  3  Sneed,  313;  5  Tex.  Gt.  App.  470:  although 
the  meeting  was  only  to  transact  business— 5  Sneed,  618;  78  N.  C.  448; 
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303.  BveTf  person,  who  sella  or  fnrnlBhea  any  malt. 
TinoDit,  Di  spiiituoQs  Ilqaors  to  an;  peiBon  in  tbe  andito- 
Tirnn  or  lobbies  of  an?  theater,  melodeon,  musenm,  uircus, 
or  coraTan,  or  place  where  any  farce,  comedy,  tiagedj, 
ballet,  opeia,  or  play  is  beiue  performed,  oi  any  exhibi- 
tion  of  danclns,  jugsling,  wax-wotk  fliroies  and  tbe  like 
is  being  given  for  pabllo  amusement,  and  every  person 
who  employa  or  procoies,  or  causes  to  be  employed  or 
procured,  any  female  to  Bell  or  f nmisb  any  inalt,  tIdoob, 
or  spiritnouB  llqQOrs  at  SDcb  place,  is  guilty  of  a  misde- 


irs  not  repagDBnt  to  tbe  CoDMtuilon  of  tne  Vd 
S(MeafOdifonils-38CaL;o:.   See  43  CaL  tSO. 

Sale  of  Uqnan  to  minors.  Act  ol  in!.AppendIi,p.iie)  on  election 
Oira,  Act  of  UT4,  AppeDdli,  p.  71T;  M  BtstB  Capitol,  Act  ot  ItlO,  Ap- 
jftbali,  p.;w.   latoilcatlaa  ot  oflleen,  Act  at  law,  Appeadli,  p.ilB. 

304.  Every  person  who  erects  or  keeps  a  booth,  tent, 
■tall,  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  any  wine,  oi  spirituous  or  intoxi- 
cating liquors,  or  any  drink  ot  which  wines,  spirltnons 
or  intoxicating  llqnors  form  a  part,  or  for  selling  or  other- 
wise disposing  of  any  article  of  merchandise,  or  who  ped- 
dles orhawkaaboutBDyBuchdrink  or  article,  within  one 
mile  ol  any  camp  or  field  meeting  for  religions  worship, 
during  the  timeof  holding  sach  meeting,  is  punishable  by 
fine  of  not  less  than  five  nor  more  than  five  hundred  dol- 
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the  sale  of  liquors  or  other  articles,  which  business  was 
established  prior  to  the  appointment  of  the  meeting  re- 
ferred to  in  such  section. 

306.  Every  person  who  causes,  procures,  or  employs 
any  female  for  hire,  drink,  or  gain,  to  play  upon  any  mu- 
sical instrument,  or  to  dance,  promenade,  or  otherwise  ex- 
hibit herself,  in  any  drinking  saloon,  dance-cellar,  ball- 
room, public  garden,  public  highway,  common,  park,  or 
street,  or  in  any  ship,  steamboat,  or  railroad  car,  or  in  any 
place  whatsoever,  if  in  such  place  there  is  connected 
therewith  the  sale  or  use,  as  a  beverage,  of  any  intoxicat- 
ing, spirituous,  vinous,  or  malt  liquors;  or  who  shall  al- 
low the  same  in  any  premises  under  his  control,  where 
intoxicating,  spirituous,  vinous,  or  malt  liquors  are  sold  or 
used,  when  two  or  more  persons  are  present,  is  punishable 
by  a  fine  not  less  than  fifty  nor  more  than  five  hundred  dol- 
lars, or  by  Imprisonment  in  the  county  jail  not  exceeding 
three  months,  or  by  both;  and  every  female  so  playing 
upon  any  musical  instrument,  or  dancing,  promenading, 
or  exhibiting  herself,  as  herein  aforesaid,  is  punishable  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  one  month,  or  by 
both.    [Approved  March  30th,  1874.  ] 

§  307.  Every  person  who  opens  or  maintains,  to  be  re- 
sorted to  by  other  persons,  any  place  where  opium,,  or 
any  of  its  preparations,  is  sold  'or  given  away,  to  be 
smoked  at  such  place,  and  any  person  who  at  such  place 
sells  or  gives  away  any  opium,  or  its  said  preparations,  to 
be  there  smoked  or  otherwise  used,  and  every  person  who 
visits  or  resorts  to  any  such  place  for  the  purpose  of  smok- 
ing opium«  or  its  said  preparations,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.    [In  effect  March  4th,  1981.] 

309.    Any  proprietor,  keeper,  manager,  conductor,  or 
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person  having  the  control  of  any  hoase  of  prostitution,  or 
any  house  or  room  resorted  to  for  the  purpose  of  prostitu- 
tion, who  shall  admit  or  keep  any  minor  of  either  sex 
therein,  or  any  parent  or  guardian  of  any  such  minor 
who  shall  admit  or  keep  such  minor,  or  sanction,  or  con- 
nive at  the  admission  or  keeping  thereof,  into,  or  in  any 
such  house  or  room,  shall  he  guilty  of  a  misdemeanor. 
[In  effect  April  12th,  1880.] 
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CHAPTER  Vm. 

ZNDBGEKT    SZPOSUEB,    OBSCENE  EXHlBlTiONS,   BOOKS  AND 
PBINTS,  Ain>  BAWDY  AND  OTHER  DZ80BDERLY  HOUSES. 

S  311.  Indecent  exposures,  ezblbitlons*  and  pictures. 

S  812.  Seizure  of  Indecent  articles  authorized. 

S  SIS.  Their  character  to  be  summarily  determined. 

S  S14.  Their  destruction. 

S  S15.  Keeping  or  residing  in  a  house  of  ill-fiune. 

S  816.  Keeping  disorderly  houses. 

S  817.  Advertising  to  produce  miscarriage. 

S  318.  Enticing  to  place  of  gambling  or  prostitution. 

311.    Every  person  who  willfully  and  lewdly,  either: 

1.  Exposes  his  person  or  the  private  parts  thereof,  in 
any  public  place,  or  in  any  place  where  there  are  present 
other  persons  to  be  offended  or  annoyed  thereby;  or, 

2.  Procnres,  counsels,  or  assists  any  person  so  to  ex- 
pose himself,  or  to  take  part  in  any  model  artist  exhibi- 
tion, or  to  make  any  other  exhibition  of  himself  to  pablic 
view,  or  to  the  view  of  any  number  of  persons,  such  as  is 
offensive  to  decency,  or  is  adapted  to  excite  to  vicious  or 
lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscene 
or  indecent  writing,  paper,  or  book;  or  designs,  copies, 
draws,  engraves,  paints,  or  otherwise  prepares  ahy  ob- 
scene or  indecent  picture  or  print;  or  molds,  cuts,  cal^ts, 
or  otherwise  makes  any  obscene  or  indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  adver* 
tisement  of  any  such  writing,  paper,  book,  picture,  print, 
or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words,  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby,  is  guilty  of  a 
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miBdemeanor.  [Approved  March  30tb,  in  effect,  July  1st, 
1874.] 

tad«o*Dt  •xponm,— Aar  pnbUo  exhibition,  uhlcb  oatreges  dh 
wnoTi  shock*  biunaalCT,  or  la  Kontrary  to  good  morals— J  D»y,  KB:  St 
Mo.ieO;  Mld.Kl:  UVt.S74.  It  Is  eiiouali  If  It  be  eiiMwed  tapablla 
vleir  In  ■  public  place — IDev.  &  B.  ::0a;  or  that  It  Is  eucb  ha  to  render 
it  probable  tbac  1C  could  be  seen  by  tlie  public — Leigh  AG.  103;  uul  it 
docs  not  depend  on  the  niimt>er  of  persona  to  wliom  tba  eiposon  u 


Uus.  J3«:  2  Straiuce,  ?M;  ISCoiC.G.  liej,4  FosUJtP.  73;  grpiinta— 

S  Q.  S.  SMj  plctures-8B  in.44li  3  Dar.lMil  ewaii,4ii  27  Vt.SlO:  or 
writliKta-r  filft,  m:  8  Miila.  M3;  J  Foat.  &  t.  73.  It  has  beeu  decided 
IliBl  the  dhl'lt'n-,  of  oi,.-rnf  p-lnl'i  need  not  be  In  poljlic-a  Sew. « 
K.iil,    Tlii;,u,  ,Liiiu,i..f..  ■!■.  ,,;  b.iijka.lbrouKhlUemall-isprohlb. 

Subd.i.  Obicene  songs. —TnoperaauimBTbejalnlli'lndkUiKar 
■Ingllig  an  obscene  song  lu  public— 2  Burr.  SStl. 

312.  Bverf  person  who  la  authorized  or  enjoined  to 
arrest  anj  person  for  a  violation  of  subdivision  tliree  of  tlie 
last  section,  la  equall;  autliorized  and  enjoined  to  seize 
any  obscene  or  Indecent  writing,  paper,  book,  picture, 
print,  ot  figure  found  in  possession  or  under  tbe  control 
of  tbe  person  so  arrested,  and  to  deliver  the  same  to  tbe 
maglBtiate  before  whom  tbe  person  so  arrested  is  required 
to  be  taken. 

313.  Tbs  maglBtrate  to  whom  any  obacene  or  indecent 
writing,  paper,  book,  picture,  print,  or  figure  la  delivered, 
pursnant  to  tba  foregoing  section,  must,  upon  the  exam- 
iDAtion  of  the  aoansed,  or,  if  the  examination  is  delayed 
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01  prevented,  without  awaitiag  such  examination,  de- 
teTminetbe  character  of  such  writing,  paper,  book,  pic- 
ture, print,  OT  Sgace,  and  if  he  finds  it  to  be  obscene  or 
Indecent,  he  must  deliver  one  copy  to  the  district  at- 
torney of  the  county  in  which  the  accused  ia  liable  to  in- 
dictment or  trial,  and  must  at  once  destroy  all  the  other 
copies.- 

314.  Upon  the  conviction  of  the  accused,  such  district 
attorney  must  cause  any  writing,  paper,  book,  plctore, 
print,  or  Sgure,  in  respect  whereof  the  accused  stands 
convicted,  and  whicli  remains  in  the  possession  or  under 
the  control  of  such  district  attorney,  to  be  destroyed. 

315.  Everj  person  who  Iteepa  a  honse  of  ill-fame  in 
this  State,  resorted  to  for  the  purposes  of  prostitution  or 
lewdness,  or  who  willfully  resides  in  such  house,  is  guilty 
of  a  misdemeanor. 

"rwom»Q-12  Alien,  l°Ii  ij  Co?Q!*67i^un,  6?/i''MirH.H.  TflS^ 
ot  the  ollense  Is.  that  It  [s  kept  lor  lewd  nurnnses.  anil  resorted  toior 
lewilne!u-a4  Me.  m:  S.  0. 1  Am.  Cr.  B.  Ml  i  sua  it  landness  Is  eairled 
on  privately,  It  l»«iUno[ent^-57  Ga.  MO,  TtierB  naad  be  no  outward  to- 
decencf — l!  Tex.  <»!  8. 0. 1  Am.  Cr.  B.  IW;  nor  dlsordei^ldir  B.  I 
0.0.21.   BeeSiisEy'aOiim.  IdWil  ma. 

Iil«bHIt7ofparUeB.— TliepenaJtjris  dBatened  torirrpm.vbo  mar 
be pioseontcd by ladlrtmenc— 12  Ala.  177;  Kid.  ini;  111  Mass. 427:  1S4 
ld.!6i  TOrar.  m;  1  Met.  laL:  IT  Pick.  iO:  II  Mo.  2Ti  i  Denio,  ISS;  ( 
cranch  0.0,  MijnCDnn-ieJ;  eu.Mon.  Jl|  e  Han. 421;  10  id.  117;  6 
■    Ited-OMj^lOlKir."- •  —  "  ''■  ■•   ■"     "■•—.,-"■ -—  — 

Ina— 11 

purpose'laliBbi^^orKsiy'rCrlnL  Law.'sTo 

316.  Every  person  who  keeps  au7  disorderly  house, 
or  any  house  for  the  purpose  of  assignation  or  prostitu- 
tion, or  any  house  of  public  resort,  by  which  the  peace, 
comfort,  or  decency  of  the  immediate  neighborhood  is 
habitually  disturbed,  or  who  keeps  any  inn  in  a  disor- 
derly manner;  and  ever;  person  who  lets  any  apartment 
or  tenement,  knowing  that  it  is  to  he  used  for  the  pur- 
pose of  assignation  or  prostitution,  is  guilty  of  a  misde- 


.      §§317-18 

meanoi.     [Approved  March  SOtb,   In  «Sect   July   lat, 

DlBarderly  home.— A.  dlsorderl;  bouse  ia  one  kept  In  Bndi  a  way  sa 
lo  dlitDib,  aonoy,  or  scandallie  tUs  publia  Reaerail;,  oi  tlie  uelKbUois 
anilpasseis-by— siiia.4»l;  40  Me.iu9;  ISOHi^a.  SW:  UMo. l]3i  31  N. 
U.36;  iSere.  &B.2US;  4ila(].a3;i  iiHar.  (DeL)  A0§;  at  for  tite  pur- 

peoj.le— Son.  J,  L-KCi  33111.463:  2Tei.Ct.Ai)p.ft;;id.l89:l(I.IW:  Odd 
[beoaenaeotkeEplngjieednotboIucricauia— 30N,  J.L.lOS;  IsVt.IO; 
inMiia9.2a;iSlov(a,!35,    ItlsBufflcientlt  thefllsorderbe  treauent, 


317.  Every  person  who  willfully  writes,  composeB,  or 
pnbllsheB  0117  notice  or  adveniaument  of  aay  medlcina 
or  means  foi  producing  or  facilitatinjc  a  miacaniage  01 
abortion,  or  for  the  prevention  of  conception,  or  who  of- 
fers his  services  by  any  notice,  advertisement,  or  othei- 
wiae,  to  assist  in  the  aucompiishment  of  an;F  aucli  pur- 
pose, is  EOilty  of  a,  felony.  [Approved  March  30th,  In 
effect  July  1st,  ISTl.] 

318.  Whoever,  through  invitation  or  device,  prevails 
npon  any  person  to  visit  any  room,  building-,  or  other 
places  kept  for  the  purpose  of  gambling  or  prostltation, 
is  guilty  of  a  mlademeaaoi ;  and,  upon  cgnviction  thereof, 
shall  be  confined  in  the  county  jail  not  exceeding  six 
months,  01  fined  not  exceeding  Ave  hundred  dollars,  or 
be  puulahed  by  both  such  fine  and  Impriaonment.  [In  ef- 
fect April  16th,  1880.] 


CHAPTER  IX. 


XS^  liOttOT  QfflcedL  AdTsrdfllnff  lottery  offload 

B4.  innuing  iDtCerT-  ilckels.    FahlLsblng  offan  to  Iniore. 

K9.  FT0p«rt7  offerea  lor  dliposal  In  lotteir  loifslted. 

XX.  Letting  bnUdiDg  for  lottery  pnrpowa. 

319,  A  lottery  Is  any  scfaema  for  the  dlaposal  oi  dla- 
tribution  of  ptoperty  1)7  cliaDce,  among  persons  who  have 
paid  or  promised  to  pay  any  valuable  consideration  for  the 
chance  of  obtaining  sncb  property  or  a  portion  of  It,  or 
for  any  share  or  any  interest  in  such  property,  upon  any 
aereement,  undeiBtandmg,  oi  expectation  that  itis  to  bo 
distributed  or  disposed  of  by  lot  or  chance,  whether 
called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  the  eame  may  be  known. 

Lonsr/'  '  :  . '-licineforthsiUitrlbuUonorprlEM 

■'so.agilt 


^'«  ctiuL  ijiw,  i  lua  I). 

320.    Every  person  who  contrives,  prepares,  a 
propose!,  or  draws  any  lottery,  is  guilty  of  a 
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motion  of  a  lotteiy,  and  aiding  in  such  promotion,  are  but  different 
modes  of  committu]^  the  same  offense— 13  Bush,  656. 

321.  Every  person  who  sells,  gives,  or  in  any  xnannei 
whatever  furnishes  or  transfers  to  or  for  any  other  per- 
son any  ticket,  chance,  share,  or  interest,  or  any  paper, 
certificate,  or  instrument  purporting  or  understood  to  be 
or  to  represent  any  ticket,  chance,  share,  or  interest  in,  or 
depending  upon  the  event  of  any  lottery,  is  guilty  of  a 
misdemeanor. 

Selling  tickets  an  offense— 13  Allen,  534 ;  8  Mo.  606.  Any  person  who 
sells  a  lottery  ticket  is  "  concerned  in  carrying  on  "  the  business,  but  a 
resale  of  a  ticket  by  a  third  person  is  not  a  violation  of  the  statute— 
38  Ala.  83.  The  prohibition  includes  all  tickets  and  all  lotteries— 13 
Bush,  666;  and  selling  or  offering  for  sale  is  a  misdemeanor— 29  Ga. 
616.  The  sale  of  a  number  of  tickets  is  but  one  offense— 6  Baxt.  (Tenn.) 
514.  A  ticket  purporting  to  entitle  the  holder  to  wbateyer  prize  should 
be  drawn  by  a  corresponding  number,  in  a  scheme  called  a  prize  con- 
cert,  is  a  lottery  ticket— 97  Mass.  583.  The  general  law  punishing  for 
sale  of  lottery  tickets  is  not  repealed  by  a  special  act  authorizing  a  lot- 
tery—40  Cal.  419, 

322.  Every  person  who  aids  or  assists,  either  by  print* 
ing,  writing,  advertising,  publishing,  or  otherwise,  inset- 
ting up,  managing,  or  drawing  any  lottery,  or  in  selling 
or  disposing  of  any  ticket,  chance,  or  share  therein,  is 

guilty  of  a  misdemeanor. 

Fablication.— It  is  a  misdemeanor  to  publish  anaccount  of  a  lottery 
to  be  drawn  in  another  State  or  Territory— 3  Denio,212;  1  N.  T.180. 
In  Connecticnt,  it  Is  criminal  to  publish  any  printed  proposals  to  sell 
or  procure  lottery  tickets,  and  the  statute  applies  to  domestic  as  well 
as  foreign  lotteries,  but  a  ''caution  notice "^  is  not  a  violation  of  the 
■tamte— 28  Conn.  225.  in  Massachusetts,  the  printer  of  a  newspaper 
contiiinlng  an  advertisement  of  lottery  tickets  is  liable,  and  a  sign- 
board is  an  advertisement— 5  Pick.  41 ;  and  it  is  no  defense  that  it  is  a 
foreign  lottery— 2  Met.  329. 

323.  Every  person  who  opens,  sets  up,  or  keeps,  by 
himself  or  by  any  other  person,  any  office  or  other  place 
for  the  sale  of,  or  for  registering  the  number  of  any 
ticket  in  any  lottery,  or  who  by  printing,  writing,  or 
otherwise,  advertises  or  publishes  the  setting  up,  open- 
ing, or  using  of  any  such  office,  is  guilty  of  a  misde- 
meanor. 

324.  Every  person  who  insurea  or  receives  any  con- 
sideration for  insuring  for  or  against  the  drawing  of  any 
ticket  in  any  lottery  whatever,  whether  drawn  or  to  ba 
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drawn  within  this  State  or  not,  or  who  receives  any  valu- 
able consideration  upon  any  agreement  to  repay  any 
sum,  or  deliver  the  same,  or  any  other  property,  if  any 
lottery  ticket  or  number  of  any  ticket  in  any  lottery  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not 
be  drawn,  at  any  particular  time  or  in  any  particular 
order,  or  who  promises  or  agrees  to  pay  any  sum  of 
money,  or  to  deliver  any  goods,  things  in  action,  or  prop- 
erty, or  to  forbear  to  do  anything  for  the  benefit  of  any 
person,  with  or  without  consideration,  upon  any  event  or 
contingency,  dependent  on  the  drawing  of  any  ticket  in 
any  lottery,  or  who  publishes  any  notice  or  proposal  of 
any  of  the  purposes  aforesaid,  is  guilty  of  a  misdemeanor. 

Insuring  tickets.— A.  guaranty,  bindiug  the  guarantor  to  pay  the 
prize,  Is  a  lottery  ticket,  though  not  in  the  form  of  one— 5  Baud.  715. 

325.  All  moneys  and  property  offered  for  sale  or  diB- 
tribution  in  violatioii  of  any  of  the  provisions  of  this 
chapter  are  forfeited  to  the  State,  and  may  be  recovered 
by  information  filed,  or  by  an  action  brought  by  the  at* 
torney-general,  or  by  any  district  attorney,  in  the  name 
of  the  State.  Upon  the  filing  of  the  information  or  com- 
plaint, the  clerk  of  the  court,  or  if  the  suit  be  in  a  jus- 
tice's court,  the  justice,  must  issue  an  attachment 
against  the  property  mentioned  in  the  complaint  or  in- 
formation, which  attachment  has  the  same  force  and  ^ 
effect  against  such  property,  and  is  issued  in  the  same 
manner,  as  attachments  issued  from  the  district  courts  in 
civil  cases. 

326.  Every  person  who  lets,  or  permits  to  be  used, 
any  building  or  vessel,  or  any  portion  thereof,  knowing 
that  it  is  to  be  used  for  setting  up,  managing,  or  drawing 
any  lottery,  or  for  the  purpose  of  selling  or  disposing  of 
lottery  tickets,  is  guilty  of  a  misdemeanor. 

Lottery  offices.- In  New  York,  it  is  not  an  indictable  offense  to  keep 
a  room  for  the  sale  of  lottery  tickets— 3  Denio,  101. 
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CHAPTER  X. 

OAHINa. 

i  S30.  OamlDffprolilbited.  Penalty. 

i  831.  Permitting  gambling  in  houses  owned  orTonted. 

i  332.  Winning  at  play  by  fraudulent  means. 

S  833.  Witnesses  neglecting  or  refusing  to  attend  trlaL 

S  834.  Witness'  privilege. 

S  33S.  Duties  of  district  attorneys*  sheriffs,  and  others.. 

S  836.  Permitting  minor  to  play  in  saloon. 

/J^*    330.    Every  person  who  deals,  plays,  or  carries  on, 
/"TJ*  opens  or  causes  to  be  opened,  or  who  conducts,  either  as 

owner  or  employ^,  whether  for  hire  or  not,  any  game  of     x^ 
faro»  mont^,  roulette,  lansquenet,  rouge  et  noire,  rondo,    r>N 
or  any  banking  game  played  with  cards,  dice,  or  any    i 


device,  for  money,  checks,  credit,  or  any  other  representa- 
tive of  value,  is  punishable  by  fine  of  not  less  than  two 
hundred  nor  more  than  one  thousand  dollars,  and  shall 
be  Imprisoned  in  the  county  jail  until  such  fine  and 
costs  of  prosecution  are  paid,  such  imprisonment  not  to 
exceed  one  year. 

Statutory  offense.— The  substance  of  the  statutory  offense  is  to  deal 
a  game  for  money— 14  CaL  80.  The  statute  in  relation  to  gambling  is 
constitutional— 14  Gal.  573.  It  must  bo  construed  with  the  general  act 
concerning  criminal  proceedings,  and  where  a  fine  is  Imposed  on  con- 
viction, defendant  may  be  Imprisoned  to  enforce  its  payment— 7  Cal. 
203.  A  statute  authorizing  the  granting  of  a  license  to  keep  agamblin^- 
house,  affords  protection  solely  against  a  criminal  prosecution— 1  Cal. 
441 ;  it  does  not  legalize  gambling  contracts  which  are  void  at  common 
law— 1  Cal.  441 :  2  id.  81 ;  3  id.  329;  4  id.  323;  but  notes  given  for  a  gam- 
ing consideration  are  valid  in  the  hands  of  a  bona  fide  indorsee^2^CaI. 
64;  4  id.  821.  This  section  does  not  apply  to  one  who  merely  bets  at 
the  game :  such  a  person  is  not  accessory  to  the  crime  of  gaming— 53 
Cal.  247.  The  o£Eense  is  a  misdemeanor  punishable  by  fine,  and  impris- 
onment till  the  fine  Is  paid— 47  Cal.  128;  as  at  common  law— 2  Blackf. 
251.  See  Desty's  Crim.  Law,  S  101  a.  As  to  prohibited  games,  see  id. 
S 101  b. 

Offense  at  common  law.— An  agreement  between  two  or  more 

Krsons  to  rislc  their  money  or  property  in  a  contest  or  chance  of  any 
ad,  where  one  may  be  gamer  and  the  other  loser,  is  gambling  at 
common  law— 5  Sneed,  507;  3  Helsk.  488;  S.  C.  1  Green  C.  B.  323;  see 
1  Meigs,  99;  1  Humph,  486;  and  Is  an  mdictable  offense— 3  Cranch  C.  C. 

Per.  Code.— 18. 


\ 
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661 ;  1  id.  150;  2  Id.  45:  id.  92.  Single  acts  constitute  tbe  offense— U  B. 
1.417;  13  Mo.  455;  15  Ala.  383;  20  id.  80;  1  Ohio  St.  61:  and  consecntiTa 
games  at  one  sitting  constitute  one  offense— 13  Ga.  396;  20  id.  155.  The 
gist  of  the  offense  is  the  obtaining  of  property  of  another  by  the 
zrandulent  nse  of  cards  or  other  devices— 76  Hi.  265;  and  the  pabUdty 
of  the  act— 51  Ala.  28.   See  14  Gray,  390 ;  id.  26. 

Betting.— A  bet  is  a  wager,  and  the  bet  Is  complete  when  tiie  offer 
to  bet  is  complete,  although  the  stake  be  neither  lost  nor  won— 7  Port. 
453.  To  constitute  a  wager,  both  parties  must  incur  a  risk— 6  Humph. 
561.  In  California,  one  who  bets  at  faro  is  not  accessory  to  the  crime 
of  gaming— 53  CaL  247:  and  see  22  Ala.  16.  As  to  the  statutes  of  other 
States— see  Desty's  (Mm.  Law,  S 101  c,  et  $eq.  Wagers  affecting  third 
persons  or  the  public  peace,  morals,  or  public  policy,  at  common  law 
are  not  recoverable— 6  Cal.  359:  87  id.  670;  3rid.  168;  43  id.  616;  but 
they  may  be  dlsafOrmed  before  tbe  result  is  known,  and  the  money  in 
hands  of  a  stakeholder  be  recovered— 37  Cal.  670.  See  Desty's  Crim. 
Law,  SS  70  g,  101  c.  Betting  at  races— see  id.  S 101  d. 

331.  Every  person  who  knowingly  permits  any  of  the 

games  mentioned  in  the  preceding  section  to  be  played, 

conducted,  or  dealt  in  any  house  owned  or  rented!  by  such 

person,  in  whole  or  in  part,  is  punishable  as  provided  in 

the  preceding  section. 

Liability.— The  owners  are  liable  only  when  the  gaming  is  done  with 
their  knowledge— 7  CaL  208.   See  Desty's  Crim.  Law,  S 102  c. 

332.  Every  person  who,  by  the  game  of  '*  three-card 
monte "  so-called,  or  any  other  game,  device,  sleight  of 
hand,  pretensions  to  fortune-telling,  trick,  or  other  means 
whatever,  by  use  of  cards  or  other  implements  or  instru- 
ments, or  while  betting  on  sides  or  hands  of  any  such 
play  or  game,  fraudulently  obtains  from  another  person 
money  or  property  of  any  description,  shall  be  punished 
as  in  case  of  larceny  of  property  of  like  value.  [In  ef- 
fect April  16th,  1880.] 

Oheatlng  at  games— as  with  false  dice,  etc.,  is  a  misdemeanor  at 
common  law— see  1  Buss  Cr.  9th  ed.  624.  So  of  a  conspiracy  to  cheat 
-4  Cox  C.  C.  890;  8  id.  805. 

333.  Every  person  duly  summoned  as  a  witness  for 
the  prosecution,  on  any  proceedings  had  under  this  chap- 
ter, who  neglects  or  refuses  to  attend,  as  required,  is 
guilty  of  a  misdemeanor. 

See  Code  Civ.  Froo.  part  iv,  title  Ui,  chap.  IL 

334.  No  person,  otherwise  comp'etent  as  a  witness,  is 
disqualified  from  testifying  as  such  concerning  the  offense 
of  gaming,  on  the  ground  that  such  testimony  may  crim- 
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inate  himself;  but  no  prosecution  can  afterwards  be  had 
a^^ainst  him  for  any  offense  concerning  which  he  testified. 

335.  Every  district  attorney,  sheriff,  constable,  or 
'  IK>lice  officer  must  inform  against  and  diligently  pros- 
ecute persons  whom  they  have  reasonable  cause  to  be- 
lieve offenders  against  the  provisions  of  this  chapter, 
and  every  such  officer  refusing  ox  neglecting  so  to  do,  is 
guilty  of  a  misdemeanor. 

336.  Every  owner  or  lessee,  or  keeper  of  any  house 
used  in  whole,  or  in  part,  as  a  saloon  or  drinking-place, 
who  knowingly  permits  any  person  under  twenty-one 
years  of  age  to  play  at  any  game  of  chance  therein,  is 
guilty  of  a  misdemeanor.    [Approved  March  24th»  1874.] 

IJJ,  S37' On*^  Su^    ^fi^Li^^^^^^^C^^^e^^^^^ 
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CHAPTER  XI. 

PAWNBBOKEB8. 

S  388.  Pawnbroklng  without  llceuse. 

S  839.  Falling  to  keep  a  register. 

S  340.  Cbarglng  nnlawfol  ;rate  of  interest. 

S  341.  Selling  before  time  of  redemption  bas  expired,  or  withoat  no- 
tice. 

S  842.  Sef  using  to  disclose  particulars  of  sale. 

S  343.  Refusing  to  allow  an  officer  with  search-warrant  to  inspect 
register  of  pledged  articles. 

338.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  by  receiving  goods  in  pledge  for  loans  at 
any  rate  of  interest  above  the  rate  of  ten  per  cent,  per  an- 
num, except  by  authority  of  a  license,  is  guilty  of  a  mis- 
demeanor. 

Oonstitutional  law.— The  Code  provision  limiting  the  rate  of  in- 
terest which  may  be  charged  on  loans,  is  not  repugnant  to  art.  i,  S  2  of 
the  State  Constitution— 29  CaL  271.  See  $  601,  post,  and  see  CIt.  Code, 
S§  2086-3011. 

339.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  who  fails  at  the  time  of  the  transaction  to 
enter  in  a  register  kept  by  him  for  that  purpose,  in  the 
English  language,  the  date,  duration,  amount,  and  rate 
of  interest  of  every  loan  made  by  him,  or  an  accurate  de- 
scription of  the  property  pledged,  or  the  name  and  resi- 
dence of  the  pledgor,  or  to  deliver  to  the  pledgor  a  written 
copy  of  such  entry,  or  to  keep  an  account  in  writing  of  all 
sales  made  by  him,  is  guilty  of  a  misdemeanor. 

Bee  %  602 1  post. 

340.  Every  pawnbroker  who  charges  or  receives  in- 
terest at  the  rate  of  more  than  two  per  cent,  per  month, 
or  who,  by  charging  conunissions,  discount,  storage,  or 
other  charge,  or  by  compounding,  increases  or  attempts 
to  increase  such  interest,  is  guilty  of  a  misdemeanor.  [In 
effect  March  7th,  1881.] 
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341.  Every  pawnbroker  who  sells  any  article  pledged 
to  him  and  unredeemed,  until  it  has  remained  in  his  pos- 
session six  months  after  the  last  day  fixed  by  contract  for 
redemption,  or  who  makes  any  sale  without  publishing' 
in  a  newspaper  printed  in  the  city,  town,  or  county,  at 
least  five  days  before  sach  sale,  a  notice  containing  a  list 
of  the  articles  to  be  sold,  and  specifying  the  time  and 
place  of  sale,  is  guilty  of  a  misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  dis- 
close to  the  pledgor  or  his  agent  the  name  of  the  pur- 
chaser and  the  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sold,  or  who, 
after  deducting  from  the  proceeds  of  any  sale  the  amount 
of  the  loan  and  interest  due  thereon,  and  four  per  cent  on 
the  loan  for  expenses  of  sale,  refuses,  on  demand,  to  pay 
the  balance  to  the  pledgor  or  his  agent,  is  guilty  of  a  mis- 
demeanor. 

343.  Every  pawnbroker  who  fails,  refuses,  or  neglects 
to  produce  for  inspection  his  register,  or  to  exhibit  all 
articles  received  by  him  in  pledge,  or  his  account  of 
sales,  to  any  officer  holding  a  warrant  authorizing  him  to 
search  for  personal  property,  or  the  order  of  a  committing 
magistrate  directing  such  officer  to  inspect  such  register, 
or  examine  suoh  artioles  or  account  of  sales,  is  guilty  of  a 
misdemeanor. 


346-7  OTHER  INJUBDES  TO  PEBSONS.  150 


CHAPTER  Xn. 

OTHER  INJURIES  TO  PEBSONS. 

S  8M.  Acts  Of  Intoxicated  physicians . 

S  S47.  Wiilf ally  poisoning  food,  medicine,  ox  water. 

S  348.  Mismanagement  of  steamboats. 

S  349.  Mismanagement  of  steam-boilers. 

S  350.  Connterf eitiDg  trade-marks. 

S  351.  Selling  goods  which  bear  counterfeit  trade-marks. 

S  352.  Deftnitlon  of  the  phrase  "  counterfeited  trade-marks,"  ete. 

S  358.  "  Trade-mark  "  defined. 

S  354.  BefiUing  casks,  etc.,  bearing  trade-mark. 

S  355.  Defacing  marks  upon  wrecked  property  and  destroying  bills  of 

lading. 

S  358.  Defacing  marks  upon  logs,  lumber,  or  wood. 

S  857.  Altering  brands. 

S  358.  Frauds  In  affairs  of  special  partnership. 

S  359.  Contracting  or  solemnizing  incestuous  or  forbidden  nuurlages. 

S  360.  Making  false  return  or  record  of  marriage. 

S  361.  Cruel  treatment  of  lunatics,  etc 

S  862.  Bef  using  to  issue  or  obey  writ  of  habeas  corpus. 

S  368.  Beconflnlng  persons  discharged  upon  writ  of  habeas  corpus. 

S  864.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

S  365.  Innkeepers  and  carriers  refusing  to  receive  guests. 

S  366.  CotmterfeitingquicksilTer  stamps. 

S  867.  Selling  debased  quicksilTer. 

346.  Every  physician  who,  in  a  state  of  intoxication, 
does  any  act  as  such  physician  to  another  person  by 
which  the  life  of  such  other  person  is  endangered,  is 

guilty  of  a  misdemeanor. 

Intozication.— Yoluntary  intoxication  Is  no  excuse  for  crime— see 
many  cases  collected  In  Desty's  CrJm.  Law,  S  26  a.  Evidence  of  intox- 
ication is  admissible  as  to  the  question  of  premeditation— 21  Cal.  547: 
27  id.  514;  43  Id.  352;  or  to  show  a  mental  condition  incapable  of 
forming  a  specific  intent— 29  Cal.  683:  84  id.  217;  43  Id.  852,  In  deter- 
mining the  degree  of  the  crime— 36  CaL  534. 

347.  Every  person  who  willfully  mingles  any  poison 
with  any  food,  drink,  or  medicine,  with  intent  that  the 
same  shall  be  taken  by  any  human  being,  to  his  injury, 
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and  every  person  who  willfully  poisons  any  spring,  well, 

or  xeservoir  of  water,  is  punishable  by  imprisonment  in 

the  State  prison  for  a  term  not  less  than  one  nor  more 

than  ten  years. 

Pablic  health.— Crimes  against  pabllo  health  are  those  by  which  the 
physical  health  of  the  people  at  large  is  enduigered  or  impaired,  as 
pouathig  8treams-6  Band.  726;  or  fountain&-8  xf.  H.  203;  37  Ala.  i23; 
or  rendering  water  unwholesome,  corrupt,  or  unfit  for  use— 8N.  H.  203 ; 
6  Car.  A  P7292;  4  Up.  Can.  Q.  B.  158.  Any  acts  or  omissions  which  are 
liable  to  generate  disease  or  communicate  infections  areiudictable  of- 
fenses—ffBiU,  479:  35  Iowa,  570;  8  N.  H.  203;  3  Eich.  438;  8.  C.  I  Green 
C.  B.  603;  U  Wend.  397;  4  Up.  Can.  Q.  B.  158.  See  Desty's  Crim.  Law, 
SllSa. 

Unwholesome  provisions.— Selling,  exposing  for  sale,  or  giving  away 
food  rendered  unwholesome  by  admixture  of  noxious  substances  is  an 
indictable  offense— 3  Hawks,  378: 3  Fost.  &  F.  106;  or  exposing  for  sale 
any  article  unfit  for  human  food— 3  Hawks,  378;  1  Head,  160;  or  inju- 
rious to  health— 2  Ired.  40;  38  N.  T.  85;  3  Parker  Cr.  B.  622;  8.  C.  191^. 
Y.  574.   See  Desty's  Crim.  Law,  S 119  a. 

348.  Every  captain  or  other  person  having  charge  of 

any  steamboat  used  for  the  conveyance  of  passengers,  or 

of  the  boilers  and  engines  thereof,  who,  from  ignorance 

or  gross  neglect,  or  for  the  purpose  of  excelling  any  other 

boat  In  speed,  creates,  or  allows  to  be  created,  such  an. 

undue  quantity  of  steam  as  to  burst  or  break  the  boiler, 

or  any  apparatus  or  machinery  connected  therewith,  by 

which  bursting  or  breaking  human  life  is  endangered,  is 

guilty  of  a  felony.    [Approved  March  30th,  in  effect  July 

Ist,  1874.] 

Criminal  negligence.— Gross  carelessness  resulting  In  Injury  to 
others  is  criminal,  even  if  the  act  done  be  lawful— Anth.  208;  6  B.  Mon. 
170:  11  Humph.  159:  4  Mason,  505;  4  Car.  &  P.  398:  3  id.  029;  7  id.  499; 
and  an  act  of  omission,  as  well  as  an  act  of  commission,  may  be  crlm- 
mal— 2  Blatchf.  528;  6  McLean.  242;  4  Cox  C.  C.  449;  3  Car.  &  K.  123:  1 
Cox  C.  C.  352;  2  Car.  &  K.  368;  4  Fost.  &  F.  504;  as  the  officer  of  a 
steamboat,  through  whose  negligence  an  explosion  takes  place— 5 
McLean,  2&.  See  Desty's  Crim.  Law,  §  7  a.  See  post,  notes  to  S§  349, 
350. 

349.  Every  engineer  or  other  person  having  charge  of 
any  steam-boiler,  steam-engine,  or  other  apparatus  for 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  works,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 
created  such  an  undue  quantity  of  steam  as  to  burst  or 
break  i^e  boiler,  or  engine,  or  apparatus,  or  cause  any 
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Other  accident  whereby  human  life  is  endangered,  is 
guilty  of  a  felony.  [Approved  March  30th,  in  effect  July 
Ist,  1874.] 

Mismanagement  of  steam-boilers.— Where  a  man,  appointed  to 
tend  a  steam-engine  of  a  colliery,  left  it  in  charge  of  an  incompetent 

Serson  and  death  ensued,  he  is  guilty  of  man8laughter-4  Cox  C.  G.  449: 
.  C.  3  Car.  &  K.  123.  See  KegUgence,  ante,  S  7.  subd.  2;  "  willfulW,'* 
id.  subd.  1.  As  to  personal  injuries,  see  CIt.  Code,  §S  43, 1706, 1714, 1^, 
and  2194. 

tl^Vr  350.    Every  person  who  willfully  forges  or  counterfeits, 

,'  ^;?  or  procures  to  be  forged  or  counterfeited,  any  trade-mark 

^  1^  usually  affixed  by  any  person  to  his  goods,  with  intent  to 

*-" '     pass  off  any  goods  to  which  such  forged  or  counterfeited 

trade-mark  is  affixed  or  intended  to  be  affixed,  as  the 

goods  of  such  person,  is  guilty  of  a  misdemeanor. 

Trade-marks.— Subjects  of  forgery— 1  Whart  C.  L.  8th  ed.  S  690;  2 
Buss.  Gr.  9th  ed.  704.  See  Trade-marks,  Civ.  Code,  SS  655,  991;  and 
PoL  Code,  SS  3196-3199. 

,-^^^    351.   Every  person  who  sells,  or  keeps  for  sale,  any 
jfy ,   goods  upon  or  to  which  any  counterfeited  trade-mark  has 
been  affixed^  intending  to  represent  such  goods  as  the 
genuine  goods  of  another,  knowing  the  same  to  be  coun- 
terfeited, is  guilty  of  a  misdemeanor. 
See  Civ.  Code,  S 1772. 

352.  The  phrases  "forged  trade-mark"  and  "coun- 
terfeited trade-mark,"  or  their  equivalents,  as  used  in  this 
chapter,  include  every  alteration  or  imitation  of  any 
trade-mark  so  resembling  the  original  as  to  be  likely  to 
deceive. 

353.  The  phrase  '*  trade-mark,"  as  used  in  the  three 
preceding  sections,  includes  every  description  of  word, 
letter,  device,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wrapper,  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  *or  tradesman,  to  de- 
note any  goods  to  be  goods  imported,  manufactured,  pro- 
duced, compounded,  or  sold  by  him,  other  than  any  name, 
word,  or  expression  generally  denoting  any  goods  to  be 
of  some  particular  class  or  description. 


•I  |i 
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354.  Every  person  who  has,  or  uses,  any  cask,  bottle, 
vessel,  case,  cover,  label,  or  other  thing  bearing  or  having 
in  any  way  connected  with  it  the  duly  filed  trade-mark 
or  name  of  another,  for  the  purpose  of  disposing,  with  in- 
tent to  deceive  or  defrand,  of  any  article  other  than  that 
which  such  cask,  bottle,  vessel,  case,  cover,  label,  or  other 
thing  originally  contained,  or  was  connected  with,  by 
the  owner  of  such  trade-mark  or  name,  Is  guilty  of  a  mis- 
demeanor. 

8eeSSS«9,860,S5L 

355.  Every  person  who  defaces  or  obliterates  the 
marks  upon  wrecked  property,  or  in  any  manner  disguises 
the  appearance  thereof,  with  intent  to  prevent  the  owner 
from  discovering  •  its  identity,  or  who  destroys  or  sup- 
presses any  invoice,  bill  of  lading,  or  other  document 
tending  to  show  the  ownership,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  SS  240S-2418. 

356.  Every  person  who  cuts  out,  alters,  or  defaces  any 
mark  made  upon  any  log,  lumber,  or  wood,  or  puts  a 
false  mark  thereon  with  intent  to  prevent  the  owner  from 
discovering  its  identity,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  238d>23f*3. 

357.  Every  person  who  marks  or  brands,  alters,  or 
defaces  the  mark  or  brand  of  any  horse,  mare>  colt,  jack, 
jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat,  hog, 
shoat,  or  pig,  belonging  to  anotber,  with  intent  thereby 
to  steal  the  same,  or  to  prevent  identification  thereof  by 
the  true  owner,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  fite  years. 

See  PoL  Code,  SS  3167-3172, 8182-3185. 

358.  Every  member  of  a  special  partnership,  who 
commits  any  fraud  in  the  affairs  of  the  partnership,  is 
guilty  of  a  misdemeanor. 

See  Civ.  Code,  1 2477. 

359.  Every,  person  authorized  to  solemnize  marriage, 
who  willfully  and  knowingly  solemnizes  any  incestuous 
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or  Other  maxriage  forbidden  by  law,  is  punishable  by  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  or  by  Imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year,  or  by  both. 

See  civ.  Code,  §  69.  Authority  to  solemnljEe  marriage— id.  S  70.  See 
Incest,  ante,  S  285. 

'  360.  Every  person  authorized  to  solemnize  any  mar- 
riage, who  willfully  makes  a  false  return  of  any  marriage 
or  pretended  marriage  to  the  recorder,  and  every  person 
who  willfully  makes  a  false  record  of  any  marriage  re- 
turn, is  punishable  as  provided  in  the  pr-eceding  section. 
See  Civ.  Cede,  SS  73, 74, 76. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  un- 
kind tteat^MI^t  of,  or  any  neglect  of  duty  towards,  any 

idiot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor. 

Fablic  dnt7.— Wherever  a  party  owes  the  public  a  duty,  he  is  indlct- 
sible  for  breach  of  that  duty— 37  Ala.  123.  So,  exposing  helpless  per- 
sons to  physical  danger,  by  those  having  them  lu  charge,  is  indictable 
—Buss.  A  B.  C.  C.  20;  10  Cox  C.  C.  569;  Law  B.  1  C.  C.  811;  id.  222; 
Bears.  453;  9  Cox  C.  C.  123.  A  guardian,  master,  or  keeper  ox  an  asy- 
lum, is  indictable  for  negligence  where  injury  results— 77  N.  C.  494; 
Buss.  A  B.  C.  C.  20;  id.  48;  4  Cox  C.  C.  455;  8  id.  449;  10  Id.  82;  8  Car. 
&  P.  425.    See  Desty's  Crim.  Law,  S  87  a. 

362.  Every  officer  or  person  to  whom  a  writ  of  habeas 
corpus  may  be  directed,  who,  after  service  thereof,  neg- 
lects or  refuses  to  obey  the  command  thereof,  is  guilty  of 
a  misdemeanor. 

363.  Every  person  who,  either  solely  or  as  member  of 
a  court,  knowingly  and  unlawfully  recommits,  imprisons, 
or  restrains  of  his  liberty,  for  the  same  cause,  any  person 
who  has  been  discharged  upon  a  writ  of  habeas  corpus,  is 
guilty  of  a  misdemeanor. 

See  Halieas  Corpus,  i>04^  S§  1473,  et  uq. 

364.  Every  person  having  in  his  custody,  or  under 
his  restraint  or  power,  any  person  for  whose  relief  a  writ 
of  habeas  corpus  has  been  issued,  who,  with  the  intent  to 
elude  the  service  of  such  writ  or  to  avoid  the  effect  there- 
of, transfers  such  person  to  the  custody  of  another,  or 
places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  oQiis  confinement  or  restraint. 


155  OTHER  INJURIES  TO  P|EBS0N8.  §§  365-7 

or  removes  him  without  the  jurisdiction  of  the  court  or 
judge  issuing  the  writ,  is  guilty  of  a  misdemeanor. 
See  Halwas  Corpos,  pott,  SS 1473,  ei  *eg. 

365.  Every  person,  and  every  agent  or  officer  of  any 
corporation,  carrying  on  business  as  an  innkeeper,  or  as  a 
common  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to 
receive  and  carry  any  passenger,  is  guilty  of  a  misde- 
meanor. 

Neglect  of  dntjr.— An  Innkeeper,  lunrlng  room  In  his  house,  who  r» 
fnaes  to  receive  a  visitor  who  tenders  a  reasonable  price  for  entertain* 
ment,  is  Indictaible  at  common  law— 4  Har.  (Del.)  198:  2  Dev.  A  B.  424: 
13  Hod.  445;  7  Car.  A  P.  213;  8  Mees.  A  W.  269: 13  Cox  C.  a  378.  So,  it 
having  received  a  guest  he  ref oses  to  find  food  and  lodging  for  him— 1 
Hawk.  P.  0. 714 ;  but  the  person  implying  must  be  a  traveler— 12  Hod. 
445.   See  Giv.  Code,  SS  1S69»  1860. 

366.  Every  person  who  counterfeits,  or  who  willfully 
uses  the  counterfeited  seal  or  stamp  of  any  person  en- 
gaged in  manufacturing  or  selling  quicksilver,  is  guilty 
of  a  felony. 

8eeai9/e,S$849,390. 

367.  Every  person  who  willfully  sells,  or  offers  for 
sale  as  pure,  any  debased  or  adulterated  quicksilver,  is 
guilty  of  a  misdemeanor. 

8ee«i«e,SS848,360. 
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TITLE  X. 

Of  Crimes  against  the  Public  Health  and  Safety. 

S  368.  Death  from  explosions,  etc. 

S  369.  Death  from  collision  on  railroads. 

%  370.  **Publio  nuisances"  defined. 

S  371.  Unequal  damage. 

S  372.  Maintaining  a  nuisance,  a  misdemeanor. 

S  373.  Establishing  or  keeping  pest-bouses  within  cities,  towns,  etc. 

S  374.  Putting  dead  animals  in  streets,  rivers,  etc. 

S  375.  Keeping  gunpowder,  etc.,  unlawfully. 

S  376.  Violation  of  quarantine  laws  by  masters  of  vessels. 

8  377.  Willful  violation  of  health  laws. 

S  378.  Neglecting  to  perform  duties  under  health  law. 

S  379.  Unlicensed  piloting. 

S  380.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wrong- 
fully, etc. 

S  381.  Putting  extraneous  substances  in  packages  of  goods  usually 
sold  by  weight,  with  intent  to  increase  weight 

S  382.  Adulterating  food,  drugs,  liquors,  etc. 

S  383.  Disposing  of  tainted  food,  etc. 

S  384.  Setting  woods  on  fire. 

S  385.  Obstructing  attempts  to  extinguish  fires. 

S  386.  Maintaining  briclge  or  ferry  without  authority. 

S  387.  Violating  condition  of  undertaking  to  keep  ferry. 

S  388.  Biding  or  driving  faster  than  a  walk  on  toll-bridges. 

S  389.  Crossing  toll-bridges,  etc.,  without  paying  toll. 

S  390.  Engineer  of  locomotive  engine  omitting  to  tIds  bell  when  cross- 
lug  highway. 

S  391.  Intoxication  of  engineers,  conductors,  or  drivers  of  locomo- 
tives or  cars. 

S  392.  Placing  passenger  cars  in  front  of  freight  cars. 

S  393.  Violation  of  duty  by  employ^  of  railroad  companies. 

S  394.  Exposing  person  infected  with  any  contagious  disease  in  a  pub- 
lic place. 

S  395.  Frauds  practiced  to  affect  the  market  price. 

S  396.  Racing  upon  highways. 

S  397.  Selling  liquor  to  Indians. 

S  398.  Selling  fire-arms  and  ammunition  to  Indians. 

S  399.  Death  from  mischievous  animals. 
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f  400.  Aiding  or  encouraging  suicide  a  felony. 

S  400.  Ezblbitlng  deformities  of  person. 

S  400.  Using  or  exposing  animal  'wltli  glanders. 

S  401.  Animal  having  glanders  to  be  Ulled. 

S  401.  Adulterating  candy. 

368.  Every  person  hayiiig  charge  of  any  steam-boiler 
or  steam-engine,  or  other  apparatus  for  generating  or  em« 
ploying  steam,  used  in  any  manufactory,  or  on  any  rail- 
road, or  in  any  vessel,  or  in  any  kind  of  mechanical  work, 
who  willfully,  or  from  ignorance  or  neglect,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  steam  as 
to  burst  or  break  the  boiler,  engine,  or  apiparatus,  or  to 
cause  any  other  accident  whereby  the  death  of  a  human 
being  is  produced,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  then  ten  years. 

NegUgence.— Carelessness  is  criminal*  and  within  limits  supplies 
the  place  of  direct  criminal  intent— Anth.  208;  6  B.  Mon.  '71.  And  an 
act  of  omission  as  well  as  an  act  of  commission  may  Im  crimiual— 2 
Blatchf .  628:  ft  McLean,  242.  8o  where  an  engineer  left  his  engine  in 
cliarge  of  an  incompetent  person,  and  death  endued,  he  was  ffullty  of 
manRlanghter-4  Cox  C.  0. 449;  8.  C.  8  Car.  &  K.  123:  or  the  officer  of  a 
steamboat  through  whose  negligence  an  explosion  takes  place  which 
destroys  Uf  e— fi  McLean,  242 ;  or  engineers  and  other  oQicers  generally , 
if  injury  ensues,  as  a  regular  and  usual  consequence,  from  their  omls- 
8ion-2  Car.  &  K.  868;  3 Id.  123;  4  Cox  C.  C.  44». 

369.  Every  conductor,  engineer,  brakeman,  switch- 
man, or  other  person  having  charge,  wholly  or  in  part,  of 
any  railroad  car,  locomotive,  or  train,  who  willfully  or 
negligently  suffers  or  causes  the  safbe  to  collide  with  an- 
other car,  locomotive,  or  train,  or  with  any  other  object 
or  thing  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  ten  years. 

370.  Anything  which  is  injurious  to  health,  or  is  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  by  an  entire  commu- 
nity or  neighborhood,  or  by  any  considerable  number  of 
persons,  or  unlawfully  obstructs  the  free  passage  or  use, 
iu  the  customary  manner,  of  any  navigable  lake,  or  river, 
bay,  stream,  canal,  or  basin,  or  any  public  park,  square, 


street,  or  highway,  ia  a,  public  nuiBanca.  [Approved 
Marci  SOtli,  in  eflfeot  July  1st,  1874.] 
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m  An  aot  \shi<.h  liCc  ts  an  cntlro  community  or 
neighborhood  or  any  considerable  number  of  paisoDB  as 
Bpeai£ed  in  the  last  section,  is  cot  less  a  nuisance  because 
the  extent  o(  the  annoyance  or  daniajce  inSlcted  upon  In- 
dividuals ia  unequal  [Appioved  Marcli  30th,  in  effect 
July  1st,  ISTl.] 

372.  Sveiy  person  who  maintains  or  commits  an<r 
public  QuiBance,  the  puniehment  for  which  is  not  other- 
viae  piescribed,  or  who  willfully  omits  to  perform  any 
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legal  duty  relating  to  the  removal  of  a  public  nuisancei  is 
guilty  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  or  causes 
to  be  established  or  kept,  within  the  limits  of  any  city, 
town,  or  village,  any  pest-house,  hospital,  or  place  for  per- 
sons affected  with  contagious  or  infectious  diseases,  is 
guilty  of  a  misdemeanor. 

374.  Every  person  ^ho  puts  the  carcass  of  any  dead 
animal,  or  the  offal  from  any  slaughter-pen,  corral,  or 
butcher-shop,   into  any  river,  creek,   pond,   reservoir, 
stream,  street,  alley,  public  highway,  or  road  in  common 
use,  or  who  attempts  to  destroy  the  same  by  fire  within 
one-fourth  of  a  mile  of  any  city,  town,  or  village,  and 
every  person  who  puts  the  carcass  of  any  dead  animal,  or 
any  offal  of  any  kind,  in  or  upon  the  borders  of  any 
stream,  pond,  lake,  or  reservoir,  from  which  water  is 
drawn  for  the  supply  of  the  inhabitants  of  any  city,  city 
and  county,  or  any  town,  in  this  State,  so  that  the  drain- 
age from  such  carcass  or  offal  may  be  taken  up  by  or  in  *"  -  y 
such  stream,  pond,  lake,  or  reservoir,  or  who  allows  the  ^> 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to  ^  w 
remain  in  or  upon  the  borders  of  any  such  stream,  pond,  • 
lake,  or  reservoir,  within  the  boundaries  of  any  lands 
owned  or  occupied  by  him,  or  who  keeps  any  horses, 
mules,  cattle,  swine,  sheep,  or  live-stock  of  any  kind, 
penned,  corralled,  or  housed  on,  over,  or  on  the  borders 

of  any  such  stream,  pond,  lake,  or  reservoir,  so  that  the 
waters  thereof  shall  become  polluted  by  reason  thereof, 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  prescribed  in  section  three  hundred 
and  seventy-seven  of  this  Code.  [In  effect,  March  23rd, 
1876.] 

375.  Every  person  who  makes  or  keeps  gunpowder, 
nitro-glycerine,  or  other  highly  explosive  substance,  with- 
in any  city  or  town,  or  who  carries  the  same  through  the 
streets  thereof,  in  any  quantity  or  manner  such  as  is  pro- 
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hibited  by  law,  or  by  any  ordinance  of  such  city  or  town, 

is  guilty  of  a  misdemeanor. 

Dangerons  estploBives.— The.  keeping  or  mannfacturJng  of  ezplo- 
filyes  or  inflammable  substances  in  snch  qnantitles  and  places,  or  in  such 
manner  as  to  endanger  life  or  property,  is  a  nuisance— 56  Barb.  72;  1 
Johns.  78:  34  He.  36;  107  Mass.  ^;  74  Pa.  St.  230;  1  Swan»  213;  Thach. 
C.  0. 14;  JEast,  192;  Dears.  &  B.209;  as  large  quantities  of  gunpow- 
der kept  in  populous  places— 1  Johns.  78;  tt  HiU,  202;  56  Barb.  72;  12 
Mod.  342;  2  Strange,  1167. 

376.  Bvery  master  of  a  vessel  subject  to  quarantine  or 
visitation  by  the  quarantine  officer,  arriving  in  the  port 
of  San  Francisco,  who  refuses  or  omits — 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place 
assigned  for  quarantine,  at  the  time  of  his  arrival;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the 
examination  of  the  quarantine  officer,  and  to  furnish  all 
necessary  information  to  enable  that  officer  to  determine 
to  what  length  of  quarantine  and  other  regulations  they 
ought,  respectively,  to  be  subject;  of, 

3.  To  remain  with  his  vessel  at'  the  quarantine  during 
the  period  assigned  for  her  quarantine,  and  while  at  quar- 
antine to  comply  with  the  regulations  prescribed  by  law, 
and  with  such  as  any  of  the  officers  of  health,  by  virtue  of 
authority  given  them  by  law,  shall  prescribe  in  relation 
to  his  vessel,  his  cargo,  himself,  his  passengers,  or  crew; 

— is  punishable  by  Imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  two  thousand 
dollars,  or  both.    [In  effect  March  9th,  1878.  ] 

See  Pol.  Code,  gS  3004-3032;  id.  §S  3013, 3014, 3017-3019. 

377.  Every  person  who  willfully  violates  any  of  the 
laws  of  this  State  relating  to  the  preservation  of  the  public 
health,  is,  unless  a  different  punishment  for  such  violation 
is  prescribed  by  this  Code,  punishable  by  imprisonment 
in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  both. 

See  ante,  S  376;  PoL  Code,  SS  2978-3063. 

378.  Every  person  charged  with  the  performance  of 
any  duty  under  the  laws  of  this  State  relating  to  the 
preservation  of  the  public  health,  who  willfully  neg- 
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lects  or  refuses  to  perform  the  same,  is  guilty  of  a  misde- 
xQeanor. 
See  Pol.  Code,  SS  2978-9063. 

379.  Every  person,  not  the  master  or  owner,  or  not 
authorized  to  act  as  pilot  under  the  laws  of  this  State, 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  of  this  State  for  which  there  are  commissioned  or  li- 
censed pilots,  or  who  pilots  or  offers  to  pilot  any  vessel  to 
or  from  any  port  ol^er  than  that  for  which  he  is  commis- 
sioned or  licensed,  and  for  which  there  are  pilots  so  com- 
missioned or  licensed,  is  guilty  of  a  misdemeanor.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

See  PoL  Code,  SS  2429-2447, 2457-2468, 247&-2491,  and  note. 

380.  Every  apothecary,  druggist,  or  person  carrying 
on  business  as  a  dealer  in  drugs  or  medicines,  or  person 
employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  drugs  or  medicines,  or  making  up  any 
prescription,  or  filling  any  order  for  drugs  or  medicines, 
willfully,  negligently,  or  ignorantly  omits  to  label  the 
same,  or  puts  an  untrue  label,  stamp,  or  other  designation 
of  contents,  upon  any  box,  bottle,  or  other  package  con- 
taining any  drugs  or  medicines,  or  substitutes  a  different 
article  for  any  article  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed 
or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  follow,  in 
consequence  of  which  human  life  or  health  is  endan- 
gered, is  guilty  of  a  misdemeanor,  or  if  death  ensues,  is 
guilty  of  a  felony. 

See  7  K.  T.  397;  Civ.  Code,  SS  1708, 3333, 3623. 

381.  Every  person  who,  in  putting  up  in  any  bag, 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton, 
wool,  grain,  hay,  or  other  goods  usually  sold  in  bags, 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or 
conceals  therein  anything  whatever,  for  the  purpose  of 
increasing  the  weight  of  such  bag,  bale,  box,  barrel,  or 
package,  with  intent  thereby  to  sell  the  goods  therein,  or 
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misdemeanor;  and  If  loss  of  life  or  limb  results  from  such 
placing  or  running,  is  guilty  of  felony.  The  term  **  freight 
car,"  as  used  in  this  section,  does  not  include  a  baggage, 
express,  or  mail  car. 

393.  Every  engineer,  conductor,  brakeman,  switch- 
tender,  or  other  officer,  agent,  or  servant  of  any  railroad 
company,  who  is  guilty  of  any  willful  violatiou  or  omis- 
sion of  his  duty  as  such  officer,  agent,  or  servant,  where- 
by human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed,  is  guilty  of  a  misde> 
meaner. 

394.  Every  person  who  willfully  exposes  himself  or 
another  afflicted  with  any  contagious  or  infectious  dis- 
ease, in  any  public  place  or  thoroughfare,  except  in  his 
necessary  removal  in  a  manner  the  least  dangerous  to  the 
public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  publishes 
any  false  statement,  spreads  any  false  rumor,  or  employs 
any  other  false  or  fraudulent  means  or  device,  with  in- 
tent to  affect  the  market  price  of  any  kind  of  property,  is 
guilty  of  a  misdemeanor. 

396.  Evety  person  driving  any  conveyance  drawn  by 
horses,  upon  any  public  road  or  way,  who  causes  or  suf- 
fers his  horses  to  run,  with  intent  to  pass  another  convey- 
ance, or  to  prevent  such  other  from  passing  his  own,  is 
guilty  of  a  misdemeanor. 

\S^f^     397.    Every  person  who  sells  or  furnishes,  or  causes  to 

S*l_^  be  sold  or  furnished,  intoxicating  liquors  to  amy  habitual 

"h^'J    or  common  drunkard,  or  Indian,  is  guilty  of  a  misde- 

>s^  meanor.    [Approved  March  26th,  1874;   in  effect  sixty 

days  after  passage.] 

X  8®o  Act  of  1872.  Sale  of  Llqaors  to  Minors,  Appendix,  p.  718. 

398.  Every  person  who  sells  or  furnishes  to  any  In- 
dian any  fire-arm,  or  ammunition  therefor,  is  guilty  of  a 
misdemeanor. 
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399.  If  the  owner  of  a  mischievous  animal,  knowing 
its  propensities,  willf  ally  suffers  it  to  go  at  large,  or  keeps 
it  without  ordinary  care,  and  such  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  hu- 
man being  who  has  taken  all  the  precautions  which  the 
circumstances  permitted,  or  which  a  reasonable  person 
would  ordinarily  take  in  the  same  situation,  is  guilty  of 
a  felony. 

400.  Every  person  who  deliberately  aids,  or  advises, 
or  encourages  another  to  commit  suicide,  is  guilty  of  a 
felony.    [Approved  March  30th,  in  effect  July  Ist,  1874.] 

400.  Every  person  exhibiting  the  deformities  of  an- 
other, or  his  own  deformities,  for  hire,  is  guilty  of  a  mis- 
demeanor: and  every  person  who  shall  by  any  artificial 
means  give  to  any  person  the  appearance  of  a  deformity, 
and  shall  exhibit  such  person  for  hire,  shall  be  guilty  ot  a 
misdemeanor.    [Approved  February  4th,  1874.] 

400.  Any  person  who  shall  knowingly  sell,  or  offer  for 
sale,  or  use,  or  expose,  or  who  shall  cause  or  procure  to  ^ 
be  sold  or  offered  for  sale,  or  used,  or  exposed,  any  horse,  S^ 
mule,  or  other  animal  having  the  disease  known  as  glan-  X 
ders,  or  farcy,  shall  be  guilty  of  a  misdemeanor.    [In  ef- 
fect April  16ih,  188a] 

401.  Every  animal  having  glanders,  or  farcy,  shall  at 
once  be  deprived  of  life  by  the  owner  or  person  having  y 
charge  thereof,  upon  discovery  or  knowledge  of  its  condi-  /^ 
tion ;  and  any  such  owner  or  person  omitting  or  refusing  to      v 
comply  with  the  provision  of  this  section  shall  be  guilty  of 

a  misdemeanor.    [In  effect  April  16th,  1880.] 

401.    Every  person  who  adulterates  candy,  by  using  in 
its  manufacture  terra  alba,  or  any  other  deleterious  sub-    ^ 
stance  or  substances,  or  who  sells  or  keeps  for  sale  any  '>\ 
candy  or  candies  adulterated  with  terra  alba,  or  any--^^ 
other  deleterious  substance  or  substances,  is  guilty  of  a  ^ 
misdemeanor.    [In  effect  March  16th,  1878.] 


V 
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TITLE  XL 

Of  Ctiawa  against  tbe  Publio  Peacel 

» 

S  403.  DIstnrbBDce  of  pabllc  meetings,  other  tban  religions  or  polit* 
IcaL 

S  404.   "Biot"  defined. 

S  405.   Blot,  pnnlsliment  of. 

S  406.   "Bout "defined. 

S  407.   "Unlawful  assembly  "defined. 

S  408.  Punishment  of  rout  and  unlawful  assembly. 

S  409.  Bemainlng  present  at  place  of  riot,  etc.,  after  warning  to  dis- 
perse. 

S  410.   llagistrates  neglecting  or  refusing  to  disperse  rioters. 

S  411.  Consequence  of  resisting  process  after  a  county  has  been  de- 
clared in  a  state  of  insurrection.  , 

S  412.  Prize  fights. 

S  413.  Persons  present  at  prize  fights. 

S  414.   Leaving  the  State  to  engage  in  prize  fights. 

S  415.   Disturbing  the  peace  in  night-time. 

S  416.   Befusing  to  disperse  upon  lawful  command. 

S  417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using  the 
same  unlawfully. 

S  418.  Forcible  entry  and  detainer. 

S  419.  Betumlng  to  take  possession  of  lands  after  being  remo%ed  by 
legal  proceedings. 

S  420.   Inciting  riot.   CBepealed.] 

f 

403.  Every  person  who,  without  authority  of  law, 
willfully  disturbs  or  breaks  up  any  assembly  or  meeting, 
not  unlawful  in  its  character,  other  than  such  as  is  men- 
tioned in  sections  fifty-nine  and  three  hundred  and  two, 
is  guilty  of  a  misdemeanor. 

Disturbing  tneetings.— A.  disturbance  of  any  public  meeting  Is,  at 
coinmoQ  law,  indictaUle— 33  Bai*b.  548;  2  Grant  Oas.  4U6;  58  Ind.  68;  53 
Me.  125;  2  McCord,  117;  3  Tex.  Ct.  App.  116;  as  a  town  meeting— 16 
Mass.  885;  or  a  meeting  of  school  directors— 59  Pa.  St.  266.  To  molest 
and  disturb  have  a  well-deflued  meaulng— 53  Ala.  398.  The  natural 
tendeucy  of  the  act  must  be  to  disturb  the  assemblage— 28  Ind.  364; 
Smith  (Ind.)  408;  and  the  disturbance  must  be  wilful  and  designed^ 
1  Gray.  4S0.  A  man  may  hiss  an  actor  on  the  stage— 3  Tex.  Ct.  App. 
116;  I  Craw.  &  D.  156;  but  not  f6r  the  purpose  of  ruining  the  play  or 
the  actor— 2  Camp.  858. 
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404.  Any  use  of  force  or  violence,  dlaturblng  the  pub- 
lic peace,  or  an;  threat  to  use  such  force  or  Tiolence,  if 
accompanied  hy  immediate  power  of  esecuttoD,  by  two 
oi  more  peraons  acting  together,  and  without  authority  of 
law,  is  a  ilot. 

Blot.— Blot  li  a  tamuKoods  dlKmbum  of  tho  paaca  tar  penou  <■■ 
lemblEdoI  ibeli  own  aolboritjr.  with  Intant  of  pnttlDg  ihelr  deatou 
Into  eiecnUon  la  a  vtolant  Dnoner,  wtuOeT  on  oMut  bs  InrlaTor 
anlswnil-4  Blockf .  BU:  Addli.  INi  1  mo,  (B.  0.)  HI)  a  UL  Ittj  Bl  U, 

a;  aRlcb.Wt  BloOilH.  niBninimi»fonMorTl<>lciiee.arioti 


frlgblcDed— 1  Bleli.  •;  1  SDor,  U:  br  tknUiBtDS  lufufi  or  oBur 
mlabebavlor— n  N.  C  U:  IS  Bleb.  Si:  lod  >a  ■ttsmpt  toeommtt  an  aot 
of  Tloleiico— 7(N.  0.W;  MitinnaaUTlaleiKeiiHunotbe  conunltCed 
— SCuDD.  MO;  Niil  tho  act  dawqratteniMwlnniltlieiuuainiil— 11  Uo. 
Mi  MdMarblDE  a  meeting  lawfofjyluia-l  Qtaj.tTS.  £Tenalawful 
act  marbetloDa  innichaTlplnituidtamii&oiisiiumiiei  uto  coo- 
■unto  a  Tint-l'j  lod.  mi  MltreTSi  il  lU.  KH;  BSB  la  Ue.  3Mj  a 
yeig.tui  lHm.{S.  0.>Mt  UlIo.l4T;aaieoio>lnBanu]uuiGe-l»m. 
ITOt^  sIiA.  83(  orntobw  allbmtr pale-Addl& ufl. 

Vbeauamblau.— The  asmnHanmnat  In  iiDtewIul—lIred.a>j  ret- 
ail umoeeut  aaaefiiUi  mar  baeoma  notoni  br  mbMogept  Tlotooi  acta 

meConl.ini  isllarw;  UIud.Sni  S1I11.3H)  IDV  0.«M  anapei> 
aiiiiaIiuaidIiicaDlrafToUa.BiayaocliaaBetlieircoiineaate  ooimtt 
arlot—  IUcb.1  aamtriMDarlutaCBilaDea— llIna.W  ordtooraeilr 
bahafloiatBtowiHiiaatbis— sHaabM  eoacbaitvarl-il^  4  Vf 
maUiitnoisea  ete  latbanlghttUno-liL  o  going tbrongli  baitiwq 
erring    fire     blowtns boniB.  te   orb   U  ga  oot4nU  naiwufana 

Caroiln     w  m  lAg       lawf  1  q  cgal  acts  of 


m.    A         in  Tb       mm  Md  w  tw        rs 

e  gBgiid,lCaUii     pen     Isp  n  si  bectl  g       m-aiM 

SftT  » 6a.         Con  ra      SI  rria  Tli      Utu  Us 

MKe  mna  m  ai  dm 

405,  Every  person  who  participates  in  any  riot  ia 
punishable  by  imprisonment  Id  the  county  jail  not  ex- 
ceeding two  years,  or  by  flue  not  exceediog  two  thousand 
dollars,  or  both. 

UabilitrofpsnlBe.— Klot  at  common  law  iBamlBdeniBanor.pnnlali. 
atilBliyflna  and  imprtsontneot— «  Car.  A  P.  91.  All  wlio  enoouraRo, 
iM..^,.  ^^^^r.  ~-  ..|iB  par[  In  it,  whether  by  worts,  algns,  orjtcs- 
u  Barb.tM;  33  Ne.«»i  Sjld.  Ut;  11  Het.e9!  I 


I,  are  urlaclpds— jS5  Barb.  tM:  33  Me.tm:  i3  Id 
MB!  avt.  MTAdUls.  2I7i  9  Car.  *  P.  431i  Wt  m 
Tss.  Com— IS. 


408-10      CBIMES  AOAIKST  PUBLIC  PBAOS.  170 

Will  not  render  one  liable— 11  Cox  G.  C.  330.  A  person  who  commences 
a  riot,  bat  abandons  it  before  it  is  finished,  is  liable  for  the  whole— 13 
Bich.  93;  3  Cox  C.  C.  288.  Women  may  be  guilty  of  the  offense— 2  Ld. 
Baym.  1284;  and  a  minor  may  be  conylcted  o'  this  offense— 1  Arch.  O. 
Pr.  13;  but  an  infant  under  the  age  of  discretion  cannot— 2  Ld.  Baym. 
1284.  •  "» 

406.  Whenever  two  or  more  persons,  assembled  and 
acting  together,  make  any  attempt  or  advance  toward  the 
commission  of  an  act  which  would  be  a  riot  if  actually 
committed,  such  assembly  is  a  rout. 

Bout.— A  disturbance  of  the  peace  by  persons  assembling  with  intent 
to  do  a  riotous  act,  and  actually  moving  toward  Its  execution,  is  a 
rout— 2  Whart.  Cr.  L.  8th  ed.  §  ld36;  1  Buss.  Cr.  9th  ed.  878.  At  common 
law  at  least  three  persons  are  necessary  to  constitute  the  offense— 1 
Hawk.  P.  C.  ch.  65,  §  1.  Where  the  requisite  number  of  persons  meet, 
stake  money,  and  propose  to  engage  in  a  prize-fight,  it  is  a  rout<— 2 
8pear,  699;  and  all  present  aiding  and  encouraging  are  equally  guUiy— 
16  Mass.  m\  1  Boot,  275;  3  MonV216. 

407.  Whenever  two  or  more  persons  assemble  together 
to  do  an  unlawful  act,  and  separate  without  doing  or  ad- 
vancing toward  it,  or  do  a  lawful  act  in  a  violent,  boister- 
ous, or  tumultuous  manner,  such  assenfbly  is  an  unlawful 
assembly. 

Unlawful  assembly.— At  common  law  it  l^  an  assemblage  of  three 
or  more  persons  with  Intent  to  do  that  which  if  done  would  make 
them  rioters,  but  making  no  motion  toward  doing  the  act— 18  Me.  346: 
2  McCord.  117;  3  Barn.  &  Aid.  566;  4  Car.  &  P.  373;  5  id.  154;  9  id.  431: 6 
Up.  Can.  0.  P.  372;  as  an  assembly  to  witness  a  prize-fight— 2  Car.  &  P. 
234;  4  id.  537;  or  an  assemblage  met  to  go  night-poaclnng— 0  Car.  &  P. 
571.  To  constitute  the  offense  no  overt  act  of  violence  is  necessary— 5 
TJp.  Can.  C.  P.  372.  Persons  lawfully  assembled  may  become  an  uniiaw- 
f  lu  assembly  if  their  conduct  becomes  such  as  would  have  made  them 
an  unlawful  assembly  at  the  outset— 18  Me.  346;  2  McCord,  117;  1  Hill. 
S.  C. 862;  6  Yerg.  525;  4  Pa.  L.  J.  33;  and  see  14  Mo.  147;  3  Stark.  79;  i 
Car.  &  P.  91. 

408.  Every  person  who  participates  in  any  rout  or  un- 
lawful assembly  is  guilty  of  a  misdemeanor. 

Ziiability  of  parties.— All  present  aiding  are  equally  guilty— 16  Mass. 
S89;  I  Root,  275;  3  Mon.  216. 

409.  Every  person  remaining  present  at  the  place  of 
any  riot,  rout,  or  unlawful  assembly,  after  the  same  has 
been  lawfully  warned  to  disperse,  except  public  officers 
and  persons  assisting  them  in  attempting  to  disperse  the 
same,  is  guilty  of  a  misdemeanor. 

410.  If  a  magistrate  or  officer,  having  notice  of  an  un- 
lawful or  riotous  assembly,  mentioned  in  this  chapter. 


171  CSIMES  AOAINST  PUBLIC  PSAOB.      §§  41X-14r 

neglects  to  proceed  to  tlie  place  of  assembly,  or  as  near 
thereto  as  he  can^with  safety,  and  to  exercise  the  author* 
ity  with  which  he  is  invested  for  suppressing  the  same 
and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 

Snppression  of  riots.— AJnstlce  of  thepeace  is  liable  for  not  trying 
to  suppress  a  riot— 1  Teates,  419;  so,  to  refose  to  aid  an  officer  in  trying 
to  sappress  a  riot  is  an  offense— see  9  Mo.  268;  Addis.  277;  1  Car.  &  M. 

411.  A  person  who,  after  the  publication  of  the  proc- 
lamation authorized  by  section  seven  hundred  and  thirty- 
two,  resists  or  aids  in  resisting  the  execution  of  process 
in  any  county  declared  to  be  in  a  state  of  insurrection,  or 
who  aids  or  attempts  the  rescue  or  escape  of  another  from 
lawful  custody  or  confinement,  or  who  resists,  or  aids  in 
resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  is  punishable  by  imprison- 
ment in  the  State  prison  not  less  than  two  years. 

See  ante,  S 148;  pott,  731. 

412.  Every  person  who  engages  in,  instigates,  en- 
courages, or  promotes  any  ring  or  prizse  fight,  or  any 
other  premeditated  fight  or  contention,  (without  deadly 
weapons)  either  as  principal,  aid,  second,  umpire,  sur- 
geon, or  otherwise,  is  punishable  by  imprisonment  in  the 

State  prison  not  exceeding  two  years. 

Affiray.— An  affray  is  a  fighting  by  mutoal  consent  by  two  or  more 
persons  in  some       "  ^    ^^    .  --  ~  — 


U4;  63  Ala.  640:  15  Ark.  204.  Tlie  place  of  fighting  must  be  public— 21 
Ala.  218;  22  id.  15;  13  Ga.  322;  8  HelsL 278;  SStrob. 53;  8 Humph. 84;  23 
Ind.206. 

Liability  of  parties.— AH  persons  present,  aiding  and  encouraging* 
are  equally  guilty— 13  Ga.  322;  16  Mass.  389;  1  Root,  275;  3  Hon.  2i6:  see 
71 N.  C.  288.  Every  person  concerned  in  a  duel  is  equally  responsible— 
9  Leigh.  603.    As  to  surgeons— see  24  Gratt.  624. 

413.  Every  person  willfully  present  as  a  spectator  at 
any  fight  or  contention  mentioned  in  the  preceding  sec- 
tion, is  guilty  of  a  misdemeanor.  ^ 

414.  Every  i>er8on  who  leaves  this  State,  with  intent 
to  evade  any  of  the  provisions  of  the  last  two  sections. 
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and  to  commit  any  act  out  of  this  State,  such  as  is  pro- 
hibited by  them,  and  who  does  any  act  which  would  be 
pFunishable  under  these  provisions,  if  committed  within 
this  State,  is  punishable  in  the  same  manner  as  he  would 
have  been  in  case  such  act  had  been  committed  within  this 
State. 

Leaving  State  to  fight  a  duel.— A  challenge  to  fight  in  another  State 

In  which  the  challenge  is  issued— 3 
12;  1  Hawks,  487;  see  12  Ala.  276;  2 
prove  tliat  the  challenge  overreached 
itjs  destination— 2  Camp.  dO(i.  Tho  offense  is  continuous  and  is  triable 
in  the  State  where  the  cliallenge  issued— Thach.  C.  C.  390;  3  Brev. 
243;  58  Ga.  332;  1  Hawlss,  487;  see  12  Ala.  276;  2  Camp.  S06. 

415.  Every  person  who  maliciously  and  willfully  dis- 
turbs the  peace  of  any  neighborhood  or  person,  by  loud 
or  unusual  noise,  or  by  tumultuous  or  offensive  conduct, 
or  threatening,  traducing,  quarreling,  challenging  to 
fight  or  fighting,  i6r  who,  on  the  public  streets  of  any  un- 
incorporated town,  or  upon  the  public  highways  in  such 
unincorporated  town,  run  any  horse-race,  either  for  a 
wager  or  for  amusement,  or  fires  any  gtm  or  pistol  in  such 
unincorporated  town,  or  use  any  vulgar,  profane,  or  in- 
decent language  within  the  presence  or  hearing  of  women 
or  children,  in  a  loud  and  boisterous  manner,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  by  any  court  of 
competent  jurisdiction,  shall  be  punished  by  fine  not  ex- 
ceeding two  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  more  than  ninety.days,  or  by  both  fine 
and  imprisonment,  or  either,  at  the  discretion  of  the  court, 
pn  effect  March  20th,  1878.] 

Breach  of  peace.— All  acts  tiding  to  disturb  the  public  peace  are 
Indictable  at  common  law— se^  1  Blsh.  C.  L.  6th  ea.  ^  533;  acts  by 
wbich  the  peace  and  security  of  the  public  are  disturbed— see  4  Bl. 
Com.  142.  Tbere  need  not  be  such  conduct  as  amoimts  to  assault  and 
battery— 29  Conn.  72.  The  following  are  examples  of  the  offense  at 
common  law:  Making  loud  noises,  etc.,  in  the- night-time— 4  Ind.  114; 
loud  and  violent  language,  opprobrious  epithets,  and  exclamations  at- 
tracting crowds,  even  when  committed  in  one's  own  house— 99  Mass. 
497.  The  offense  of  a  common  brawler  may  be  committed  by  mere 
epithets  used  in  the  heat  of  private  quarrel— 99  Mass.  497.  Driving  a 
carriage  through  the  streets  at  a  rate  such  as  to  endanger  the  safety 
of  pedestrians— Peters  C.  C.3y0;  3  Wheel.  C.  C.  304;  riding  or  going 
armed  with  dangerousorunusual  weapons— Sired.  4iS;  anything  that 
tends  to  provoke  or  excite  others  to  break  tho  peace— 4  Bl.  Com.  150; 
OS  spreaoiDg  false  news  to  create  discord  between  persons-4  Bl.  Com. 


lU;  AIM  and  pretended  propbeclflii-Id;  enteriugonlaod  In  force  Bud 
ttardwlBC  oota  penoD  wlu  liu  a  naked  possenluii— I  Ind.  H9. 

QhallMiringta  fldd— la  tha  incUins,  or  InTltlnR.  or  prOTOUng  lo- 
otbertDfiAt— H(a.»*.  Aehallnigetoflglitnlthoiicdcwllywaipoos 
teiDdlMauawaiiatteiiiptiaraaAUraMlkoftbepeaoe— SBreT.Ml;  1 
3nrl[i.l«IiSLnrSepa^,l«;HIU.M(;nDan».^.  Koputlcaiw 
form  nt  words  la  iiirmwry.  It  to  a  qneatlon  of  fHt  tor  UhI  Drv~l2  aIb. 
7I«;se«II>sna,4IBi«J.J.Uush,l«lilHswlu,Ml!aBlac£f.2«;IBreT. 
S43;  I  HcHuILlMibuttliamarewordallar.Viiaie.ornielike.dolHit 
dJrecll/  tend  (ojl  breacb  or  tbapeacs.aa  a  challeugs,  but  nords  wblcb 
tend  to  0  lirescli  or  [be  peace  may  be  ladlcubLe— 1  Dana,  Dili  i  Ld. 
Rorm.  UKSl.    Bee  Death's  Crlm.  Law.  S  t&m. 

"KaUBloaMiT" Bnd  ••■winiailj."-See a!ilr:,iT,iaM.i;  ld.Babd.L 

416.  If  two  or  more  persona  aasemblu  for  tlie  porpoae 
of  disturbing  tbe  public  peace,  or  committing  au;  uulan- 
ful  act,  and  do  hot  disperse  on  being  desired  or  com- 
manded BO  to  do  by  a  public  officer,  the  persons  bo  ofiend- 
ing  are  Beverallj'  guilt;  of  a  misdemeanor. 

417.  Every  person  who,  not  Id  necesaary  aelf  defense. 
In  tbe  presence  of  two  or  more-penons.  draws  or  exhibits 
any  deadly  weapou  in  a  rode,  angry,  and  threatening 

•ame,  in  any  fight  or  quarrel,  is  guilty  of  a  misdemeanor. 
BxhiUllDKiTeapona.— Tbe  appearance  In  pnbilcsrmedHltbadao- 

4la  ETery  person  nsing  or  procuriog,  encouraging  or 
assisting  another  to  use  any  force  or  violence  In  entering 
npon  or  detaining  any  lands  or  other  possessions  of  aa< 
other,  except  in  the  cases  and  in  the  manner  allowed  by 
law,  is  guilty  of  a  misdemeanor. 


hbut  and  detainer.— A  [grciblB  eotrji  mdlorclWo  dBOls- 
ibio  at  cominon  law-3  Mo,  i/T:  tCoib.Ml;  HTcnuHen. 
mi;  Bud  IL,jy BPU  dliiHuct  offenaw-a  Cowen,  iXz  :  "-"^ 
jDlnia. liiai  1  Joikij.iN.OUUi  1  Berg.  A  li.  liU;  Hi 


Tcnii  Ren, 
must  bnvD  been 


fTeun.!*",'- 
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Where  the  most  rammary  civil  remedies  are  glTeii— 8  Blnn.  277;  1  Brev. 
119;  3  Dev.  120;  8  fiar.  (DeL)  209;  3  Mass.  215;  1  Me.  22.  See  13  Pa.  St. 
S92 ;  but  see  2  Pars.  Gas.  411.  See  Duty's  Crinu  Law,  SS  M  b,  c ;  and  see 
Civ.  Code,  SS  115»-1175.  , 

419.  Every  person  who  has  been  removed  from  any 
lands  by  process  of  law,  or  who  has  removed  from  any 
lands  pursuant  to  the  lawful  adjudication  or  direction  of 
any  court,  tribunal,  or  officer,  and  who  af tevwards  unlaw- 
fully returns  to  settle,  reside  upon,  or  take  possession  of 
0uch  lands,  is  guilty  of  a  misdemeanor. 

420.  Bepealed.    [In  effect  February  7th,  1880.]    , 
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TITLE  Xn. 

of  Grimes  against  the  Revenue  and  Property  of 

this  State. 

S  424.   Embezzlement  and  falsification  of  acconnts  by  pnbllc  ofAcen. 
S  42S.   Ofllcers  neglecting  to  pay  over  public  moneys. 
I  426.   *'  Pablic  moneys,"  as  used  in  the  preceding  section,  defined. 
S  427.   Failure  to  pay  over  fines  and  forfeitures  received,  a  mis  de 
meanor. 
Obstructing  ofAcer  in  collecting  revenue. 
Bef using  to  give  assessor  list  of  property,  or  giving  false  name. 
Haking  false  statements,  not  under  oath.  In  reference  to  taxes. 
Delivering  receipts  for  i>oli*taxes,  otber  than  prescribed  by 
law,  or  collecting  poU-taxes,  etc.,  without  giving  the  receipt 
prescribed  by  law. 
Having  bhmk  receipts  for  licenses,  etc,  other  than  those  pre* 

scribed  by  law. 
Repealed, 

Bef  using  to  give  name  of  persons  In  emidoymcntp  oto. 
Carrying  on  business  without  license. 
Unlawfully  acting  as  auctioneer. 
Bepealed* 
Repealed* 
Effecting  insurance  on  account  of  foreign  companies  that  have 

not  complied  with  the  laws  of  tUs  State. 
Officer  charged  with  collection,  etc.,  of  revenue,  refusing  to 

permit  inspection  of  his  books. 
Board  of  examiners,  controller,  and  treasurer  neglecting  cei^ 
tain  duties. 
S  442.   Having  State  arms,  etc. 
S  443.   Selling  State  arms,  etc. 

424.  Each  officer  of  this  State,  or  of  any  county, 
city,  town,  or  district  of  this  State,  and  every  other  person 
charged  with  the  receipt,  safe-keeping,  transfer,  or  dis- 
bursement of  public  moneys,  who  either— 

1.  Without  authority  of  law,  appropriates  the  same,  or 
any  portion  thereof,  to  his  own  use^  or  to  the  use  of  an- 
other; or« 
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a  false  name  or  fraudulently  refuses  to  give  his  true  name 
to  any  assessor,  when  demanded  by  such  assessor  In  the 
discharge  of  his  official  duties,  is  guilty  of  a  misdemeanor. 

See  Pol.  Co<to,  S$  3629, 8681. 

430.  Every  person  who,  in  making  any  statement,  not 
upon  oath,  oral,  or  written,  which  is  required  or  author- 
ized  by  law  to  be  made,  as  the  basis  of  imposing  any  tax 
or  assessment,  or  of  an  application  to  reduce  any  tax  or 
assessment,  willfully  states  anything  which  he  knows  to 
be  false,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  8629-8631, 8674,  867S. 

431.  Every  person  who  uses  or  gives  any  receipt,  ex- 
cept that  prescribed  by  law,  as  evidence  of  the  payment 
of  any  poll-tax,  road-tax,  or  license  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  deliver- 
ing the  receipt  prescribed  by  law,  or  who  inserts  the  name 
of  more  than  one  person  therein,  is  guilty  of  a  misde- 
meanor. 

See  FoL  Code,  Licexues,  $$8866-8885;  Bevenaes,  SS  8607-3892. 

432.  Every  person  who  has  in  his  possession,  with  in* 
tent  to  circulate  or  sell,  any  blank  licenses  or  poll-tax  re- 
ceipts other  than  those  furnished  by  the  controller  of 
state  or  county  apditor,  is  guilty  of  felony. 

See  Pol.  Code,  SS  3889-3845. 

433.  [Was  repealed  by  an  act  entitled  "An  Act  to 
amend  and  in  relation  to  Thb  Polit^al,  Civil,  and 
Penal  Codes,  and  The  Code  of  Civil  Pbogedube," 
approved  April  first,  eighteen  hundred  and  seventy-two^ 
now  on  file  in  the  office  of  the- secretary  of  state.] 

434.  Every  person  who,  when  requested  by  the  col- 
lector of  taxes  or  licenses,  refuses  to  give  to  such  collector 
the  name  and  residence  of  each  man  in  his  employment, 
or  to  give  such  collector  access  to  the  building  or  place 
where  such  men  are  employed,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  8848-3860. 

435.  Every  person  who  commences  or  carries  on  auy 
business,  trade,  profession,  or  calling,  for  the  transaction 
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or  carrying  on  of  which  a  license  is  required  by  any  law 
of  this  State,  without  taking  out  or  procuring  the  license 
prescribed  by  such  law,  is  guilty  of  a  misdemeanor. 

License  Law  of  April  12tfa,  1880.->A  Ohinmnan  cannot  Joatify  a 
violation  of  S  8381,  of  the  Pol.  Code,  In  selling  without  a  license,  by 
claiming  that  he  comes  within  the  proliibitl6n  of  the  above  act— 4  Pac. 
0.  L.  J.  US.  He  muBt  pay  a  license— id.  See  PoL  Code,  Licenses,  SS 
1156-3386. 

436.  Every  person  who  acts  as  an  auctioneer  in  viola- 
tion of  the  laws  of  this  State  relating  to  auctions  and 
auctioneers,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  3284-3292, 3376. 

437.  [Repealed  by  Act  of  April  first,  eighteen  hundred 
and  seventy*twa] 

438L  [Bepealed  by  Act  of  April  first,  eighteen  hundred 
and  seventy-two.] 

439.  Every  person  who  in  this  State  procures,  or  agrees 
to  procure,  any  insurance  for  a  resident  of  this  State,  from 
any  insurance  company  not  incorporated  under  the  laws 
of  this  State,  unless  such  company  or  its  agent  has  filed 
the  bond  required  by  the  laws  of  this  State  relating  to  in- 
surance, is  guilty  of  a  misdemeanor. 

See  FoL  Code,  S  623. 

44(X  Every  officer  charged  with  the  collection,  receipt, 
or  disbursement  of  any  portion  of  the  revenue  of  this 
State,  who,  upon  demand,  fails  or  refuses  to  permit  the 
controller  or  attotney-general  to  inspect  his  books,  papers, 
receipts,  and  records  pertaining  to  his  office,  is  guilty  of  a 
misdemeanor. 

441.  Every  member  of  the  board  of  examiners,  and 
e^ery  controller  or  State  treasurer,  who  violates  any  of 
the  provisions  of  the  laws  of  this  State  relating  to  the 
board  of  examiners,  or  prescribing  its  powers  and  duties, 
is  gailty  of  a  felony. 

See  PoL  Code,  SS  654-689. 

442.  Every  person  who  unlawfully  retains  In  his  pos* 
seifiion  any  arms,  equipments,  clothini;,  or  military  stores 
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belonging  to  the  State,  or  the  property  of  any  company  of 
the  State  militia,  is  guilty  of  a  misdemeanor. 
See  FoL  Code,  SS  ld6S-1968. 

443.  Every  member  of  the  State  militia  who  unlaw- 
fully disposes  of  any  arms,  equipments,  clothing,  or  mili- 
tary stores,  the  property  of  this  State,  or  of  any  company 
of  the  State  militia,  is  guilty  of  a  misdemeanor* 
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TITLE  Xm. 

Of  CrimeB  against  Property. 
Orap«  I.    Abson,  §§  447-55. 

n.     BUBGLABT  ANB  HOUSEBBEAXnTG,  §§  459-63. 
TTT      HaYINQ  possession  OF   BURGLABIOtTS   INBTBU- 

MENTS  AND  DeADLT  "WEAPONS,  §§  466-7. 
lY.     FOBOEBY  AND  GOUNTEBFSITIMG,  §§  470-62. 
V.     liABCENT,  §§  484-502. 

YI.    Embezzlement,  §§  503-14. 
Vn.    ExTOBTiON,  §§  518-25. 

vni.    FAiiSE  Pebsonation  and  Cheats,  §§  528-36. 
IX.    Ebaudulentlt  fitting  oot  and  destboyinq 

Vessels,  §§  539-41. 
X.    Fbaudulently     EEBPiNa     possession      of 

Wbecked  Pbopebty,  §§  544-5. 
XL    Fbaudulent  destbuction  of  Pbopebty  In- 

STJBED,  §§  548-9. 

Xn.    False  Weights  and  Measubes,  §§  552-5. 
^TTT.    Fraudulent  Insolvencies  by  Gobpobations, 

AND  otheb  Frauds  in  theib  Management, 

§§  557-72. 
XIV.    Fbaudulent  issue  of  Documents  of  Titlb 

to  Mebchandise,  §§  577-83. 
XY.    Malicious  Injubies  to  Bailboad  Bbidoes, 

Highways,  Bbidges,  and  Telegraphs,  §$ 

587-92. 

PEH.  GODS.— 16. 


CBAPTEB  I. 


i  MS.  "BnlMlng"  detoed. 

|M».  "Inhabited  building'*  dalni 

lUO.  "Night-time"  daflnsd. 

I  IE  I.  "Binning"  deBned. 

ilSi.  Ownenhlpof  tbebnlldbig. 


(4M.   Acson of tlie first <U«Tee.  Araon ot tte ucond decne. 
I  lU.  PoDlshmeiK  of  arson. 

447    Also    is  til   willful  and  moUclonB  biuidiig  of  a 

g  wi  to 

AiBO        On           TW)  mlDg  0[  tbe 

83                 an  ai<a                   urityu'cthB 

IK   S3         .HI    th  _n  agaluac tba bulld- 

g  aa       perty— M    ai              Ml  11  H7 ;  » Conn. 


44S.  Anj  us  ,  ifi  ,  ta  DM,  u  ,  or  other 
erection,  capable  ot  aSordinK  shelter  for  Iiimian  lieiDgs, 
or  appurtenant  to  or  connected  with  an  eteotiou  bo  ad^it* 
ed,  is  a  "  building,"  \Tithiit  the  xoeaning  ot  ttiis  chapter. 


7ho  balldlnE.— An] 


luff.— Any  edlflea  capable  of  fttfonUnv  Bhe.^.  .... ......_ 


■Idend  »  Bepante  bnUdlngi-^  Conn.  S12.   See  oe>tT*B  Cilm.  Lkw, 

tlUeS  AXSOB,  BUXOLABT. 

'      449.    Any  1)1111131118  -whloli  has  usually  Ijeen  occupied 
^>y  any  person  lodgiD)[  tberein  at  night  ia  an  "  inhabited 

buildiug,"  wiUuii  llji!  laeaiiiiih'  of  HiH  rlmj-l.T. 

HaMtalion—AnvLuUainsIaaclwiIiiii.'-t -■  l^!il^l,  i,  ,,l,nllyorln 

Cr,K.air^rvhouBo'furawell[ii ,■-■;■  "■  ;  ■  m  loboa 


i;r  a  [luUiUiig 


451.  To  constitute  a  bumioK,  within  the  meaning  of 
this  chapter,  it  is  not  uecessai^  that  the  building  set  on 
fire  Bhoald  have  been  destroyed.  It  is  stifflcieut  that  fire 
is  applied  BO  as  to  take  effect  upon  any  part  of  the  sub- 
stance of  the  bnildlng. 

nu  bnmli]c.~-BiimiDBlsaneBaentlal  InffmUeDt  of  tbe  crime— 39 
Qm.l»iHAll.Ui  »lreS.6K;  16  JolulB,  m;  IGUbW.  lUi  MAlB.eWi 
I  Tarm.  Bep.  lU;  buttbelioiue  need  not  be  eBtirelyconBamedi  itis 
nllldeattiaiirDsrtla  burned— Clred.S.iO;  lloilmg.wa.  Ttaeotferuo 
la  GOmplflla,  Mtfiengli  tbe  cm  he  put  oat.  or  go  out  at  ItseU— S  Ired. 
IMi  1  Id.  tlO:  IB  Joluu,  zU3j  IS  t/mai.'iOo.  Tbat  lODielhliig In  ttaa 
bonMUHlranieaiinoCeiifflcLent— <aAla.bH;  1  Csr.ftH,  HI.  ItU 
not  cawntJal  tbU  tba  voodwoTli  or  tbe  bouie  sbauld  blaie— Eyui 
*  k.)Ni  1  OuT*  K.  Mli  U  ibe  wood  be  cbamd  u  M  to  dertror  IM 


le  buTDlng  la 

452.  To  constltnta  arson  it  I9  not  necessary  that  a  per- 
son other  than  tbe  accused  should  have  had  owncrsbip  in 
the  building  set  on  fire.  It  is  sufficient  that  at  the  time  of 
the  bnming  another  person  was  rightfnlly  in  posseaaioa 
of        was  actually  occap;  ug  sa  h  build  ug       any  part 

Own  rahjp        Js 

er     Pelt   » 


wtS 
b 


493     Ais  n      d         d  nto  two  dogieea. 

SegrssB  of  anoD-S3  Cat.  e!7. 

454.  Maliciously  buroing  in  tbe  night-time  an  inhab- 
ited building  in  which  there  is  at  the  time  some  bnman 
being,  Is  arson  iirthe  first  degree.  All  other  kinds  of  ar- 
son are  of  tbe  second  degree. 

Occnpallon.— Occnp&iloQlsuieseentUI  elemeat  ot  tbe  oSauas  ot 
anon— 4;  Ga.  eiz.    £0,  Bu  iioSolsbed  buUdlng:  not  let  occopled  is  not 

«N.Y.  JMilo^iXlJa;  1*  QtaM.TCSjcoiKrfl,  fMet-SS&itGtMSii 
&crab.  tin.   Tb*t  It  nu  lateoded  for  occupancr,  or  la  raiisble  ot  be- 
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lngoecapied,lsnotstifflcieii1r-33Me.  30;  31  id.  523;  3  Gush.  529:  or  If  it 
was  merely  casually  occupied— 13  Gratt.  763;  or  if  the  occupants  be  ab- 
sent without  intent  to  return— 10  Cush.  478;  13  Gratt.  763.  But  if  the 
house  is  burned  during  a  temporary  absence,  it  is  the  burning  of  an 
occupied  dweUing^S Ga.  116;  33  Me.  30;  see  31  id.  523:  3  Cush.  529;  10 
Id.  478;  20  Conn.  1245.  But  it  must  l>e  usually  dwelt  in— 53  Miss.  384; 
or  occasionally  used— 4  Ga.  842;  and  it  is  immaterial  whether  the  per-, 
son  charged  had  knowledge  of  its  occupancy— 1  Parker  Cr.  B.  252. 

455.    Arson  is  punishable  by  imprisonment  in  the  State 
prison,  as  follows: 

1.  Arson  in  the  first  degree,  for  not  less   than  two 
years. 

2.  Arson  in  the  second  degree,  for  not  less  than  one 
nor  more  than  ten  years. 


CHAFTBB  n. 


S  W.   Punlslunentotbuiglary. 
i  Ul.   "  aanaebreaUng"  deflned. 
i  KS.   Punlabmsnt  of  boasebreftUug. 
lies.    "Illglit«me"deaiied. 


459.  Every  person  who  eaters  taiy  bonse,  room,  apart- 
ment tenement,  sbop,  irareliousa,  Btoie,  mill,  bain,  sta- 
-  ble,  onthoDBB,  oi  other  buildiog,  tent,  vessel,  or  railroad 
car,  witli  intent  to  commit  grand  or  petit  larceny,  or  any 
felony,  ia  gnilty  of  burglary.  [Approved  feb.  9tb,  in  ef- 
fect May  Ist,  1876.  ] 

Bai^arr  dsClDSi— Borgl&ry  la  tba  breaUng  sod  entetlbg  In  tbe 
nlght-llmo  tbe  dwalilnB  of  anotber,  wltb  tbe  intent  to  commit  a  lalooy 
Ibereln— sac^iM;  1Ha3B.24I;  whetber tbo felonloua Intent  ba  eie- 
cntadornot— IUui.S4;;IGoie,(N.J,)411iS?Mlcb.M4i4PukerCr,I{. 
lHLMAla.334.  Tbe  bieaiUuK  and  entering  muBC  ba  done  [ekmlanslT 
—ew.Va.4S6.  ItuluesnrindDotbiifdaylaraaneMloGMalfrom 
abapnxiiniibaraliBludartgtittoeDter-QH.H.*!.  mcaiuonila. 
tiuOadarsaogntHS  no  HUIiMnnaB  ■■  tmrilK;  ndxel  wUli  taroear 
or*aciauTfelaar-49  CU.sni  no  1  Tca.OtAiiD.tll,  Tint  the  Iw- 
oeDT  M  nuindin  tSe  bniBUir-Me  10  riok.  an  I V  TOS. « t  U  Id.  MTi 
fild.  MM.  The  att^pt  >TbniEli»ialDdictalMBt  GOmm«Dlui— li 
Ciit  C.  O.  uaj  e  IdTM;  Leigb  Sa  12»i  BodbreiiEiDg  into  Uu  jttd 
ot »  dweUlng-bouse  wltb  Intent  to  commit  buigluy  I^  an  atCempI-S 


ll.:OT;T'GratLU, 


bnakiniTjutliss  window  without  i-;mi,> ._  ■  i!J_  i.Jij. 
lOr.  AT.lWi  orbymnklniiuiouenliii  byinoausul 

>Ad.«E.ee7iii:tu'.&r.U'JiBiS,T4T. 

OonEtmcUTa  bnokiDE.— Gomtnutlve  breaklnE  m: 
by  tbe  DM  or  thremta.  or  by  nrtlflCB  anfl  (rainl— M  Al 

aleX.CI.  Apn,4l3:  Pblll.  (N.  f.)l?fi;  (SRC.  IK;  1  1 
HtLOce  anil  fnaa  pro^urliitf  Iho  dour  lu  ho  iinoum 


m^lDff  In 


nor,  brcflT(>nglboln^j'J'"' r  .  ■  .il.l.L^: 

Car.^^.-,4i:  3 iast r. c. iooi  i  li„i,J  v,  i.  ...i.Vi  ^^u.,.^  i.w  bead 
Ibroogb  a  sltyUgbt— Jebb  G.  C,  aiJ,  nut  cnliiftn^  In  tii'^  dny-ilma 
through  *n  Dwn  window,  at  aa  open  door,  anil  escapmi  Uy  bnioklng 
onta  window.  Is  not  botglaty— 6  ratker  Ur.  B.  eOBj  BiTa.  St-sotiT^ 

niaiieMbyBtatnte-Ioi4™.239;  18  Am.'n.  fGS.  ' 

OontttiuitlVB  entiT.— aen<llite  In  a  child  ol  tcntler  years  to  brioc 
OQt  gooda  la » cwmriteUve  «nciy— I  Uala  P.  C.  U9.  Every  ontrance, 
■zcotlir  tbe  eoiUDt  of  tba  owner  or  his  agent.  Is  a  biu^iarlous  en- 
trfrl'mx.Ci.Am.ats  and  a  comeai  oC  aelertlvea  is  ctae  conacnt  of 
tttalr «iD|ill»a»-a  6tL  Ui;  3  Tex.  Ct.ApP-  1^-  Wbea  somo  Blond 
WMlMMiUaotll^SBtn',  all  are  equally  guilty— 3  InBl,«3;  2  East  P. 


ADoen,  uo:  luiir.  a  r-iw:  i  jiiVatr.  u-4«;  DDU.a  ApU.  u.  hl:  4 
Or.AF.  7flieilL44iM.«fe;4CoiC.  C.3M;U£»tP.  G.t9(l;B.Q. 
"HbUTi  Incni«wbreBkliis.aat&iliiitter>iodiuAgetUna(bio(uli 
le  Mi  ^^MH  a  not  miitcrgii^^jLla.  h^  „X^uM1iig  uum 


, vdueliKtlic 

aa Inner dmtisiHEtiiH.ASrb  CUl,  ICu  JSP  MO,  (KbKWIaaUUia 
jhutteia  aie  ootiiae  ■  *  Ate.6M|  breulnKln  kvlnaovmapBttlulu 

fbaakor  lUckj  orpatdKlnapUaloiEun— IHUs  P  0.011.  a  &M 
C  miMoldtaik  U    gboM^UuaiuIianlnilowtocomniUalel- 
onr II  An  entry— 3 GUL G  Ihllw  bntwhematiolB  mfltoonnallto 


ST'.?, 

'/'■i',?"*' 

ISO  Bams  luUnC  must  cliarackrlze  lioIli  Hi 
UIUD.  iai     Tbe  felonious  set  ueed  not  lutvo 

3~^ 

jr  coniniituatliB 

■tructore  vhlea  ha 


iu,  dpii  iB  covcnul  bja  mot^CiL 


a  G^3       HoodT  CD  M       Lf  AC      OS  R       &  B 

A  boiUB  tanaotedby    murl  m      la  obo 

Chr  *  F  iOi   Boss.  &  U.  S       ee  308 

jfieb.  «. 

Wk>  wlttilii  th  rtUan  O  th  us  ,  r»  ooms.  w  t¥  ub  , 
twin,  etc„  are  Ineluavd  wUh  tha  awvULng.  IF  Cbey  are  wlthJa  Iho  ciir- 
ItlnBejiTlieUiflr  tbe  j^rd  be  Inclosed  or  open- J  Porker  l^r.  R. !3;  3 

Eut'F.  b,  433;  Huss.  &  B'  UT;  id,  33h,  aa  n  Wn,  parC  or'tlio  same 
iiDDp  of  liuUdings.  and  notupar.iKil  Uya  naMlc  loaa— 1i>  MlFb.  142; 
BntotherwISB.lfsenaratcaliyahUhBW-to  lil.aoSi  Mid  sco  1  Dbt. 
*A.334°'orasmoke^u'o^eoi,™iniTnl^i  thei"i'rrUto3 

Sua.  ft  B.GW.  A'twa^'tDi7]]ous><,  liarily  occupied  as  a  sturebouse, 
uid  partly  lor  Blccninic  aceommuilatloiis,  Is  n  dircllIiiii-bDuse— ZbAll. 
IWj  and  eee  C8  N.  C.  33li  I  but  wbcro  ihfro  wm  no  feure  lucloslDg  iba 
dwaUUig,  and  [he  store,  nmcbnaa  twenty  t)!>^t  nlE  and  not  appi&ten- 

411:  U  Pa.  StrSo:  1  Now  &  'mcO.  M3.  Outbuuses.  toTje  wllbln  tlio 
emiOaBB,  miut  1)8  anelltiry  tollie  main  buUdliiH,  eontlguous  Ibereto. 

460.  Svery  buiglaiy  committed  in  the  nlght-timo  ia 
tmrglary  of  tiie  ftrst  degree,  and  erei;  barglar;  com- 
mitted In  the  daj-tlme  is  burglary  of  the  second  degree. 
[Approved  Peb.  9tb,  in  effect  May  iBt,  18T6.  ] 

461.  BoiglaTyof  the  first  degree  is  ptmisbable  byim- 
prtsonment  in  tbe  State  prison  for  not  less  than  one  nor 
morethan  fifteen  years.  Burglary  of  tbe  second  degreeis 
punishable  by  imprisonment  In  t^e  State  prison  for  not 
more  than  fire  years.  [Approved  Feb.  9tb,  in  effect  May 
1st,  1870.] 

HoDK-tmakliis.— Borglary  committed  tn  tbe  nlgbttlms  la  bo^lary 
iacoud  degree— ss'cal.  4U.    Tbey  are  diBlluct  oDeuses— (M  Cal.  4M. 
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Tlie  men  fact  tlist  one  pefson  li  wIUi  another  who  mtsniftlioiaB  uid 
■teals  tlieref  rom,  bnt  who  does  not  lnl«ifere  to  pretent  Ihe  Uiett,do« 

US  ot  tbe  propntr  Intendsd  to  bs  atoleD  wu  leu  than  tSit  doUan— 28 
CaL  119,  dliliiwulBhliiir  e  ld.SM.  Enc^iug,  liy  openmg  a  door  tastoaed 
bralatob,  la  tleolTeiue,  It  the  Intent  to  commit  a  lelaareilaw-l  Lea, 
(TeiiD.)U4:  »Greenl.ET.  SH8. 

Tainis  deOnsd.—A  "Bhop"  Includes  an;  place  where Eoodiara  aold 
DC  wotk  la  done  tot  nhldi  money  li  lecelvea—t  Dart  1)1-  See  4  Conn. 
«Mt  IBoot.tSt  UN.H.ln:  lmetiot»B«at><HrT«><<>-4?<^'«f ^^ 
iHinorplacaallHUIneaa-ttOfti  CM.  niatMm"Aim''lieqmi>leiit 

aea « nckaJL  nat tba tranM ^ Ihpp "  auA ^ nan ^ HS nM iTDOiiy- 
mons,  aee— Ifl  H.  BJ8i  A'atne"  la  s  plaos  whan  aooda  are  ex- 
hibited tor  aala-lB  iTll,  utg  and  bnnUiif  Inlii  and  enMns  katore 
'I  iDdlctaUa  nndar  Oa  Mttnto-^  Uwa.  loti  bm  aeeSXaM. «».  A 
'Wowti'>?w"ln'j'gM>|toMof  WMwfe^ffipBipoae»,lMh^tog 


load  depot— CI  Vt.  SSI.  A  pa>seiurei>ioom  la  a  latltoad  atadoii  la  an 
t^Bee  under  tlie  aatnte— S  Cnih.  III. 

46Z  SectioQ  four  hundred  and  sixty-two  ol  tha  Peaal 
Code  1b  repealed.  [Approved  Feb.  9tb,  in  effect  May  1st, 
1870.] 

463.  Tl:e  phraee  "DigliMimo,' '  as  used  in  this  chapter, 
means  the  period  between  aun 


nlrfit  rr . 
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CHAPTER  in. 

BATIKO    FOSSB8SIOV    OF   BUBOLABIOnS    INSTBUMENT8    Aim 

DEADLY  WEAPONS. 

1468.  Possession  of  bnrglarioiu  Instmments. 
S  487.   Having  possession  of  deadly  weapons. 

466.  Every  person  having  upon  him,  or  in  his  posses- 
sion, a  picklock,  crow,  key,  bit,  or  other  instrument  or 
tool,  with  intent  feloniously  to  break  or  enter  into  any 
buildinjif,  or  who  shall  knowingly  make  er  alter,  or  shall 
attempt  to  make  or  alter,  any  key  or  other  instrument 
above  named,  so  that  the  same  will  fit  or  open  the  lock  of 
a  building,  without  being  requested  so  to  do  by  some  per- 
son having  the  right  to  open  the  same,  or  who  shall  make, 
alter,  or  repair  any  instrument  or  thing,  knowing,  or  hav- 
ing reason  to  believe,  that  it  is  intended  to  be  used  in 
coitmiitting  a  misdemeaoor  or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four 
hundred  and  fifty-nine  of  this  Code,  shall  be  deemed  to  be 
a  building  within  the  meaning  of  this  section.  p!n  effect 
March  8rd,  1874.] 

To  procure,  with  a  criminal  Intent,  is  an  offense— Bnss.  &  R.  0.  G. 
308;  1  £1.  &  B.  435;  and  possession  may  be  shown  on  a  charge  of  pro- 
cnnng— Boss.  &  B.  C.  C.  908;  1  Lew.  0.  0. 42. 

467.  Every  person  having  upon  him  any  deadly  weapon 
with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 
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CHAPTER  rV. 

FOBGEBY  AND  COUNTEBFEITZNa. 

S  470.  Forgery  of  wills,  conyeyances,  etc. 

S  471.  Making  false  entries  in  records  orjretums. 

S  472.  Forgery  of  public  and  corporate  seals. 

S  473.  Punlsbment  of  forgery. 

,  S  474.  Forging  telegraphic  messages. 

S  475.  Passing  or  receiving  forged  notes. 

S  476.  Making,  passing,  or  uttering  fictitious  bills,  etc. 

S  477.  Counterfeiting  coin,  bullion,  etc. 

S  478.  Punishment  of  counterfeiting. 

S  479.  Possessing  or  receiving  counterfeit  coln»  bullion,  etc 

S  480.  Making  or  possessing  counterfeit  dies  or  plates. 

S  481.  Counterfeiting  railroad  ticket,  etc. 

S  482.  Restoring  canceled  tickets. 

470.  Every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  alters,  forges,  or  counterfeits  any 
charter,  letters,  patent,  deed,  lease,  indenture,  writing 
obligatory,  will,  testament,  codicil,  annuity»  bond,  cove- 
nant, bank-bill  or  note,  post-note,  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due-bill  for  the  pay- 
ment of  money  or  property,  receipt  for  money  or  property, 
passage  ticket,  power  of  attorney,  or  any  certificate  of 
any  sbare,  right,  or  interest  in  the  stock  of  any  corpora- 
tion or  association,  or  any  controller's  warrant  for  the 
payment  of  money  at  the  treasury,  county  order  or  war- 
rant, or  request  for  the  payment  of  money,  or  the  delivery 
of  goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any 
instrument  of  writing,  or  acquittance,  release,  or  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge for  any  debt,  account,  suit,  action,  demand,  or  other 
thing,  real  or  personal,  or  any  transfer  or  assurance  of 
money,  certificates  of  shares  of  stock,  goods,  chattels,  or 
other  property  whatever  or  any  letter  of  attorney,  or  other 
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power  to  ceceire  auiaej,  oc  to  receive  or  tnuufet  cerUfl* 
cales  of  Bbares  oC  stock  or  aDDuities,  or  to  let,  lease, 
dispose  of,  alien,  oi  convey  any  goo^,  clmttelB,  lands,  oi 
teQements,  or  other  estate,  real  or  persooal,  oc  any  accept- 
ance or  indorsement  of  any  bill  of  ezcbange,  promisaory 
oote,  draft,  order,  or  asaignmeoC  of  any  bond,  writing 
obligatory,  or  promlBaory  note  for  luoney  or  otlier  prop- 
erty, or  counterfeiia  or  forges  the  seal  or  liaodtraiting  of 
anotber;  or  atters,  publialiea,  passes,  or  attempts  to  pass, 
as  tme  and  genuine,  anyoftbeaboveQMUed  false,  altered, 
foiled,  or  counterfeited  matters,  as  above  specified  and 
described,  knowing  tte  same  to  be  false,  altered,  forged, 
or  coanterfelted,  with  intent  to  prejudice,  damage,  or 
defraud  any  person;  or  who,  with  intent  to  defraud,  altera, 
cormpts,  or  falsifies  any  record  of  any  will,  codicil,  con- 
veyance, or  other  instrument,  tbe  record  of  wbicb  is  by 
law  evidence,  oi  an;  record  of  any  judgment  of  a  court, 
oc  the  return  of  any  officer  to  any  process  of  any  court,  is 
guilty  of  forgery 


fa  coal  llnE  1^-M -Ua  4G      e  Ark  MS,  Slana.^ 

SO,  isiiLW.lbiii  M     I  Cuab  IV      liar  m   i  U?  te. ,  a 

111,  Tbach.C  O    i     1  CoDtt  £  0  <iG9    i  Porker  Cr  R  2  I    i 
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472.  Every  person  who,  with  intent  to  defraud  an- 
other, forges  or  counterfeiia  the  aeal  of  IhEs  Staw,  the 
seal  of  any  publio  officer  authorized  by  law,  the  aeaL  oE 
any  court  o{  record,  or  the  seal  of  aoy  corporation,  or  any 
other  public  seal  authorized  or  recognized  by  the  laws  of 
this  State,  or  of  any  other  State,  goTernment,  or  country, 
or  who  falsely  makes,  forges,  or  counterfeits  any  Impres- 
sion purporting  Co  be  an  ttnpreaaioa  of  any  such  seal,  or 
who  has  In  his  possession  any  such  counterfeited  seal,  ur 
ImpreBsion  thereof,  knowing  it  to  be  counterfeited,  and 
willfully  conceals  the  Bamo,  is  guilty  of  forgery. 
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473.  Forgery  is  pauishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  thanu  fourteen 
years. 

474.  Every  person  who  knowingly  and  willfully  sends 
by  telegraph  to  any  person  a  false  or  forged  message, 
purporting  to  be  from  such  telegraph  office,  or  frodi  any 
other  person,  or  who  willfully  delivers  or  causes  to  be 
delivered  to  any  person  any  such  message  falsely  pur** 
porting  to  have  been  received  by  telegraph,  or  who  fur- 
nishes, or  conspires  to  furnish,  or  causes  to  be  furnished 
to  any  agent,  operator,  or  employ^,  to  be  sent  by  telegraph, 
or  to  be  delivered,  any  such  message,  knowing  the  same 
to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both  fine  and  imprisonment . 

Telegraphic  messages— 25  Up.  Can.  C.  P.  440. 

475.  Every  person  who  has  in  his  possession,  or  re« 
ceives  from  another  person,  any  forged  promissory  note 
or  bank-bill,  or  bills  for  the  payment  of  money  or  prop- 
erty, with  the  intention  to  pass  the  same,  or  to  permit, 
cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to 
be  forged  or  counterfeited,  or  has  or  keeps  in  his  posses- 
sion any  blank  or  unfinished  note  or  bank-bill  made  in  the 
form  or  similitude  of  any  promissory  note  or  bill  for  pay- 
ment of  money  or  property,  made  to  be  issued  by  any  in- 
corporated bank  or  banking  company,  with  Intention  to 
fill  up  and  complete  such  blank  and  unfinished  note  or 
bill,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
filled,  up  and  completed,  in  order  to  utter  or  pass  the 
same,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
uttered  or  passed,  to  defraud  any  person,  is  punishable 
by  imprisonment  in  the  State  prison  for  not  less  than  one 
nor  more  than  fourteen  years. 


etaeinDp,ar>BBttemi!tMdoi»-41Gai.(IMitaiiL2l4.  .^  »»»^ 
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of  uolbsr  State  li  %  DromlMOirnata.  ana  pOMMlon  ot  an  altered 
note  la  pouMDlon  at  arorgad  note— 1>  Oraj,  C7;  ll  id.  aMj  bmz Allen, 
US.  Havlog  In  possessloa  seTeral  banbDotes  on  atffetent  banks.  wlUi 
Intern  CO  pasitbeni,crHuUtiiCe8bDCouoaaaiuo-7Cona.Ul|  SPBiker 
Cr.  B.M;  eeeSMass.!». 

476.  Every  paraon  who  makes,  paaaes,  utters,  or  pab- 
lisbeB,  with  intentioii  to  defraud  any  other  person,  or 
who,  with  tba  like  Intention,  attempts  to  pass,  utter,  or 
pnblisb,  or  wlio  has  In  his  poaaeasion,  with  like  inteut  to 
utter,  pass,  or  publish,  any  flctltious  bill,  note,  or  check, 
purporting  to  be  the  bill,  note,  or  check,  or  other  Instni- 
meut  in  writing  for  the  payment  of  money  or  property  of 
iome  bank,  corporation,  copartDersbip,  or  individual, 
when,  in  fact,  there  ia  no  auch  bank,  corporation,  copart- 
nership, or  individual  inexisteiice,  knowing  the  bill,  note, 
cbeck,  or  instrument  in  writing  to  be  fictitious,  is  pun- 
ishable by  imprisonment  in  the  Stale  prison  for  not  lesa 
thao  one  nor  more  than  fourteen  years. 

Paasine  forsad  papar.— Passing  a  counterfeit  Is  pnttlna  It  off  la 
paimeu[arexcbai£[e-Bald.3s;)3  BInn.  132:  Bnu.  A  KTEIi  Id.44Bi 
M7Mt;  Id.M;  til.ilb;  1  Leaota.l*M.  Tbs ot^ss  Is  compleM whan 
It  naases  Into  possession  ol  aDouei— II  Wend.  SMi  ctm  raboA  ntts>- 
edwbaw  coln-1  Abb.  IT,  S.  UT I  IT  Tt  Uli  »  KdL JUi  I  Leaob.Ml  1 
ana eren  It  nassaa  at  a jaiBMlna4«ble-Tluwlt Kg. aWi  orfort&e 
Ulenl  sale  dUqnoi^-*  Colo,  us.  pellTOlos  a  banknote  ton  Igno- 
tsntboytouepusedlsapasilng— liHau.  in.  It Uiaralaaeaiuart 
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477.  Every  person  who  cannterfeita  an;  oE  the  species 
of  gold  01  silver  coin  carrent  in  thia  State,  or  any  kind  or 
Bpeclea  of  gold-dust,  gold  or  silver  bullion,  or  bars,  lumps, 
pieces,  or  nu^eta,  or  who  sells,  passes,  or  gives  in  pay* 
ment  such  counterfeit  coin,  dust,  bullion,  bars,  liuniia, 
pieces,  or  nuggets,  or  permits,  causes,  or  procuieB  tbe 
same  to  be  sold,  uttered,  or  passed,  with  intention  to  de- 
fraud any  person,  knowing  the  same  to  be  counterfeited, 
is  guilty  of  counterfeiting. 
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478.  Counterfeiting  is  panishable  b;  imprisonment  in 
tbe  State  prison  for  not  less  than  one  nor  more  than  fonr- 

479l  Every  person  who  has  In  his  possession,  or  re- 
ceives for  any  otber  person,  any  counterfeit  gold  or  silver 
coin  of  the  species  onrrent  in  tbis  State,  or  any  counterfeit 
gold  dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or 
nuggets,  with  the  intention  to  sell,  utter,  put  of!,  or  pass 
the  same,  or  permits,  causes,  or  procures  the  same  to  be 
sold,  nttered,  or  passed,  'with  intention  to  defraud  any 
person,  kuowini;  the  same  to  be  conaterfeit,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one  uo< 
more  than  fourteen  years. 
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Gniltf  possession.— The  guilty  participation  in  the  act  may  be  in- 
ferred from  proof  of  possession  of  a  quantity  of  the  coin,  and  instru- 
ments and  apparatus  for  making  it— 5  McLean,  235;  id.  208:  posses* 
sion  with  knowledge  of  the  purpose  for  which  they  were  designed—41 

I  Cal.  6A6.    So  a  State  may  punish  the  offense  of  keeping  counterfeit 

coin  with  Intent  to  pass  it— 3  Head,  26;  as  coin  in  the  similitude  ot 

:  Mexican  dollars— 10  Met.  256;  but  California  gold  coin  not  being  law- 

ful coin,  the  passing  thereof  is  not  within  the  statute— 1  Gray.  564. 
£yidence  that  tb  e  defendant  had  counterfeit  coin  for  sale,  and  that  he 
sold  such  coin  to  a  party,  is  sufficient  to  convict— 90  GaL  717;  see  22 
Pick.  476;  4  Gray,  29. 

480.  Every  person  who  makes,  or  knowingly  has  in 
his  possession  any  die,  plate,  or  any  apparatus,  paper, 
metal,  machine,  or  other  thing  whatever,  made  nse  of  in 
coanterfelting  cpin  current  in  thia  State,  or  in  counterfeit- 
ing gold  dust,  gold  or  silver  bars,  bullion,  lumps,  pieces, 
or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  fourteen  years;  and  all  such  dies, 
plales,  apparatus,  paper,  metal,  or  machine,  intended  for 
the  purpose  aforesaid,  must  be  destroyed. 

Molds  and  tools.— A  state  may  impose  a  penalty  for  keeping 
molds  and  tools  adapted  to  counterfeiting— 2  Oreg.221;  but  not  unless 
there  was  an  intent  to  use  them— 34  Cal.  183;  2  Mass.  138:  but  see  Law 
JEL  1  C.  C.  284;  the  possession  of  an  instrument  for  making  one  side 
only  of  a  counterfeit  is  sufficient— 6  Met.  221. 

481.  Every  person  who  counterfeits,  forges,  or  alters 
any  ticket,  check,  order,  coupon,  receipt  for  fare,  or  pass, 
issued  by  any  railroad  company,  or  by  any  lessee  or  man- 
ager thereof,  designed  to  entitle  the  holder  to  ride  in  the 
cars  of  such  company,  or  who  utters,  publishes,  or  puts 
into  circulation,  any  such  counterfeit  or  altered  ticket, 
check,  or  order,  coupon,  receipt  for  fare,  or  pass,  with  in- 
tent to  defraud  any  such  railroad  company,  or  any  lessee 
thereof  j  or  any  other  person,  is  punishable  by  imprison- 
ment in  the  State  prison,  or  in  the  county  jail,  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  imprisonment  and  fine.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

482.  Every  person  who,  for  the  purpose  of  restoring 
to  its  original  appearance  and  nominal  value  in  whole  or 
in  part,  removes,  conceals,  fills  up,  or  obliterates,  the 


§  402  FOBGBKY  AKD  OOXmTBBFBIIINa.  202 

cuts,  marks,  punch-holes,  or  other  evidence  of  cancella- 
tion, from  any  ticket,  check,  order,  coupon,  receipt  for 
fare,  or  pass,  issued  by  any  railroad  company,  or  any  les- 
see or  manager  thereof,  canceled  in  whole  or  in  part,  with 
intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the 
same,  or  with  intent  to  defraud  the  railroad  company,  or 
lessees  thereof,  or  any  other  person,  or  who,  with  like  in- 
tent to  defraud,  offers  for  sale,  or  in  payment  of  fare  on 
the  railroad  of  the  company,  such  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  been  so  re- 
stored, in  whole  or  in  part,  is  punishable  by  imprison- 
ment in  the  county  jail,  not  exceeding  six  months,  or  by 
a  line  not  exceeding  one  thousand  dollars,  or  by  both  such 
imprisonment  and  fine.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 
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484.    iMKeny  is  tbe  felonious  stealiiiK,  taUng,  aatty- 
lug,  leading,  or  driving  away  tbe  personal  property  of 

another. 

Bee  StAC  spp'd  UArch  Uh,  ISn,  and  Stat,  wp'd  Aicb  mn,  im, 
Appondll,  UD-  ^J4,  7IA. 

■   "      '     '..r^pnyisth-BTiTonefiil  or  (rnndnlenttttklngDf 

ars;  S.'c.  1  UretTi'o.  K.  S18:  S  LBaclip'flHJj  iilClloogll  he  lutciula  only  to 
mko  temporary  naoor  it-feu.  J.L.  178!  fl.  0.1  Am.  Or.K.3M;nnd  area 
JtliedldnotliiEatiataconTBrtlttatiiaowDiue-lSCaLasl.  lElacom- 
oduiided  of  Uie  taking.  Uie  carryliiB  away,  ajiatha  leloulooa  Intont— 
Is  OaL  m.   'Itaere  most  be  tlis  eiament  ot  ircBpius  to  couplets  tbu 


instodlirBrentDwneTs.HlUieBame  time.  Is  < 
O^Am.Cr.B.Ml:  M  ObJoSt.Mei  S.  O.aoi 

■ 51 

a  pniSBUuTe  ot' 


_. ,  .. ,  . CL  Apn.  4i;  a  111,  10;  IDHoiaph. 

til  H»  1  UcMiUl.  ISj  3  HasL  <«).   Wliea  a  secoiid  tmi!! 
Is  Itom  the  firei  thief.  It '- ' "  '"'"■  "  '    '  '"■  "' 


iateaS  aad  previously  farmed  deaign,  BctlnE  logettaor,  aio  all  prlncl- 
pBt9,  wtaeUier  piesenl  or  not—S  Toe.  CC.  App.  413 ;  7  Id.  2BI. 

Sabjsoti  of  laraonr.— £vcry  klnA  of  property  nlilcli  bason  Inttliislc 
Talne,  however  small,  la  Bubject  of  latceDy-^HUJ,  I'M;  0  Car.  4  P.  il*; 

lillDSlinginl3-4  Allen,  SOU;  latoilca,tlnz  liquors,  tliaiigli  Iwugbttosell 
lllegally.itDdlllesailytcaiisaoriBii— UCTniy.l^i  ortkeinoaeyoljlaliieil 
by  fcautesal  sale— lUCueli.  3971  acU-clea  keDCanduseilforgBmbUng— 3 
W-Va-SsSi  duuuleUen,  aad  ic  IS  iiumatetlal  u  the  Beverlng  and  omr- 
Ing  away  were  immediate  and  caaclDUOua,  are  BubJecCaaflacGenr— 14 

Mai  matte      Money,  gold-dost,  oi 


^ji'utsof  larceny— Deady 


igfraiB  being  Ureeny 


dlscmguUbes  larceny  fcoiD  mere  tcesiHUu— U  Ala.  3^1 1  such  bc 
evidence  o[  a  teloalaua  luienl^ll  SU  S».  So.  takiag  a  Hon 
coaceaUng  ic  to  oblaln  a  rewacd,  ur  until  the  owner  la  Ihilvceil 


&  lacrlBce-loe  Mus.  1«1.    See  Death's  Ciim.  Lsw,  title  L&b- 


Ttio  U«ng,-TlierB  miut  he  ao  aotuul  or 

comtnic 

ve  tatlajii  bh 

igf!i!SBi'."s.,sia?!,'"o"s". 

■Qflhefe 

SS'c 

M,   Theedicuci'DrtliuofFFii'io  K  lli^l  tjKi 

'■■?i;''Ti*"i 

•..MM.    So, 

■i.  liii-ira^hui 

5S;«:.,': 

.  .  ■iJ.iictu'j 

SUSS".:/.'. 

£K.'E.i:;:  .,:■;.:';.„;:■■;..,;:. ^:;..: 

■ ;;  ,,";;,|-^i 

HlDBlylUl.l4l.^-M'li.i.  j;.. 

TIw  aspoitation — Asportatbm  uid  InMnt  to  ateal  are  ncceasary  ele* 

posntBSloD  of  llie  owner— a  Fart  HI  h  fa  byeutMas  otlle  l>y  placing 
Kt>a--Sl-<>rt,»[l:  30  Mo.  iH;  or  by  leaaiiii-13  Ual,409!  M  Mo.X;  or 
driving!— IS  Vol.  WX  Die  leuC  removal,  wjtii  intent  to  eteat.  Is  buIB-. 
eleDli-wOliluSt.H3i  u  taklns  moiiey  from  nbera  the  owner  put  It. 
uul  droppUiii  It  nlWD  dUoorerml- liI.  Tbe  tblel  neeU  oulr  have  a 
KOBaitturiia«(Mloi^-Con,[S.J.>i39;  »l'art.»ll:  laN.C.MS.  Aiii' 
dnualnilteaulilnfa  upHtitlQa  to  be  preaomed— l  MoodrU.  c. 
aMnt  tiAliuE.  luuer  the  Texu  itatule.  Is  sufflclenl,  witbout  upona- 
tliH^-«21CBi.UT;*Taz.Ct.Atip.7«i  eid.4U. 

^nUnt:  bjr  a  trioL-Tifbere  property  wu  oblalned  by  triek  or  taaH, 
wlCbout  the  Intention  topay  for  It.lL  Is  lamenT— 12  Coi  C.  C,  £69:  S. 
C.I  Green  G.B.M;  orvlcli  tbe  Intent  to  ateal  It— 12CoiC.C.4?4  B. 
C.ierseiiC.B.  IM.  Obtaining  property  by  personating  Iba  owner  Is 
larceoy— 13  AUrn.  ISl;  IJI  Uau.  Mf;  aa  personating  tba  owner  at  a 
«>tiA  at  a  lewelet'B,  paying  tor  Ilia  repair  and  takbig  It  away— II  Allen . 
Ul LOT  obtaining  sparoel from  aatrner^Mrvaat,  11  dons  (serf  raiua 
— lTex.CC.ADp.2Hi  irbere  a  billwni  iianded  lu_paymaQ(  loi  a  less 
■■  Tna  fuewlHile  wai  uviapTlatea-M  H.  X.M: ""  "'  "" 


fnuKnuepur  obtolnuig  mmuy.  luuier  eno 
4Ui  or  ludBcLiB  anacEer  to  ^y  eardi  au 
trie^4Baxt.<Tauii.)Sll:  arliTaItaudnleiuaBTu:B,aa[ 

frlek,"  li  lan»ny-«  Helak.  «i  B.  0. 1  Oraen  O.  B.  ».. , 

miHMr  by  tbe  oanDdeneetriek,  aa,iTbere  one  of  two  eonfedecatei  par- 
madM  anotlier  to  let  bim  have  money  to  wager  on  dloe,  promlabw  to 
pay  It  back  Irom  n  cbeck  be  pretended  to  bave.niidtbs  other  cooted- 

B.  0. 3  Am.  Cr.  B.  aJs.'  A  person  may  bo  eonvlclcil,  although  the  proiH 
mJ^^j^  0  y  ca      TBUce  w       a  aervau    a  owner- 

Obtaining  nodi  by  frand^-Wbara  property  la  obtained  by  false 
nettniai,fselaDloDSlntantli  nacassarytomakeUlarcany— 41elgh, 
mt.  ItUisawnerjiartiwltliUispoueiisloa  luerelr.aiidnottliatltle, 
•^^  ^— ™--™  Ibn.  l»i  1  Poreililtie  Tex.  9Mi  S  Tex.(».  App.111: 
■tiate  refnaad  toretani  propeity  taken  from  aeeuied 
Wt^XiLIUi  OTWtwreiuwiwnlenhlinnniBrtyla 
T,  wbo  eonretted  a  part  ^t-i  CMd.  Uli  or  wHara  a 
bat  tbe  UDS  tUBg  wiu  be  letomed  to  blm.  tka  «ai^ 

FB.  0OD>.— U. 
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THsloa  mw  be  Utcenr— 17  Hi  Sm    13   d  31     41  "J  H  B33     3  Gratt 

Hill  i'H    1  Fort  lie    19  Tei  9 

tisnslerred  eoas  tooreiteany 

»  Cowen  'ff  ^""scre**  B  M   I  ,i  1  u   ^1 

PsrtlDE  inlh  goods  for  Epeciflo  puriiotB  —IE  tbe  owner  parti  Trith 
Iho  propertji  lor  a  particular  purpose  unJ  tbe  lecelver  with  ftjud- 


lio'iSe?tlmclicck''(o°r  tls'ot^purpiHerft  1*  "roenv-M  taL  ast    In 

Xalda  J  by  owner  -A  man  cannot  lie  convicted  for  taltlDg  hia  own 

euilcytortUingl  sownirupcrtyf     aabal  c- jlal  G       If  tlietn- 

00  IT  tha  Be  eral  owner  ot  attached  proH-rtv  I  lies  u  Uirt  of  lliB 
property  to  ilefrauO  attaching  creJ  tors  it  islar  euj— 111  Uaaa.S9! 
AJointowner  of  tenaot  In  comaiou  by  raking  the  whole  propartj 
oat  of  The  hands  of  tha  bailee,  la  ILiblo— jd  Ala.  uo;  ::9  Id.  iOt;  f  Tei.  Ct. 
App.31;  BusaAB.(7e;  Id.tti;  Ihe  title  to  Iho  whole  la  in  the  tenant 
uuiUdlilfilon  and  delivery-^  lU.  2*5-.  29  Aik.&;s.  Sea  MAU^Sili  U 
N.  H.  MO;  7  Toi.  Ct.  App.  2T. 

By  ballBes.— BWl  l9  tbe  giving  of  any  property  toanypBrooaforanj 
purpose— B  tow,  tian.  J,  217.   Bailees  under  this  seclion  are  bailees  to 

Intent,  ha  is 
Va"  d  E. 


jfl  of  properly  witb  liiEcii't  to  tteni,  anQ  cari 


',  when  approprlatBd  by  ■ 


f 

s  ball  e  obMliu  poasesa  n     p   p- 

w  dah'c^^w   h  ot^ttv  0  DM 

— .. raesndBbs    nilawlht-    Up  Can  Q  B    20 

,  <  Mo  4S        Lelgb    Kse        VM  9Trg39;         trad 

It  off.  II U  InrCBny— U  Tex.  733.   It  Islarceny.althauab  hedidnoCBi^U 

'  or  dispose  otlt^->3Vt.M9.  But  It  Isnot  larcenrunless  the  liaUznenc 
WW  toredellrer  tba  Identical  cbattel  or  moncv— 1  Fast.  Ji  F.  647 :  3  Id. 
H;  Letgli  ±  C.  Ui  wbea  It  niu  be  obtaining  b;  falio  pretenses-se 
OMoSeU;  B.C.2Am.Cc.  B.es. 

Br  cuTlar^A  carrier,  ctrnTerOni  nut  of  the  ooods  InCnulai]  to 
bliD,lsnlltTorianienr-IX«M.MEiTi<LUet  Buu.A  B.aa311; 
or,  kibfinnuter  breaklnsbglktiTtwliB  laiki  inimthe  tudO-ItDBS. 
«  B. at).  K|  7  cu. *T.  nti  •■>,  wben  a IMcnT,  Ured to  milMid, 
tikea  part  or  the  cargo— 1  Coan.  it  taUitf  »  wM»  paakXBBi  W  v^  a> 
a  part  of  II,  19  Urceny— 4  Han.  m  A  drrll^ldna  to  cart  eodS  to 
Veclfled  penens,  ntao  mils  the  coal  and  MprobrUU*  tbe  proeeeda.  Is 
ffaUl;  of  larceny— 10  Coi.  C.  0.  23a;  ]4  Week.^R.  679.  The  wronstal 
bUng. from  a  canal-boat,  b;  the  captain,  ol  pan  ol  careo,  la  laiceoy— 
imY.114,  »■       .      »■  B  ■  '1 

Brolert— AclerklnamercontnehoiuehasagualTfledancI  limited 
poneulon  of  tile  goods  aa  to  filrangors,  but,  aa  agnlnat  ills  ^iuclj^  he 
buoelUiertliBposseaAloanoT  the  right  of  coasesslon-^aa  TeT.  I&3;  S. 
O.  ISreen  O.  B.  Ma.  So.  If  he  converta  a  bill  oC  eic  bangs.  It  Is  larceny 
—1  Low.  381;  lBas.AP.(l9ai  or,  where  he  felonlonsly  approprlatei  a 
draft—*  HmiiUl;  or,  wbere  a  teller  of  a  bank  wroogliill)  conierta 
moaer  to  Ills  own  db,  wUcb  ha  abetracudat  n^ht— lltt  Mass.  I;. or. 
wlMra  a  nleamn  abstnets  part  of  the  goodi  and  coaverts  them— s 
LoIgli,TII|»Ind.l<ll|STr1er,tt3)  lUlfi^HS.    So ol  a nl^tflerk 

485.  One  whoflnds  lost  property,  under  circumstances 
irbich  give  bim  knowledge  of  or  means  of  inquiry  as  to 
the  tme  owner,  and  who  appropriates  snch  property  to 
hia  own  use,  oi  to  the  use  of  anotbar  parsoii  not  entitled 
tliereto,  -withont  first  making  reasonable  and  juat  efforts 
to  find  the  owner  and  restore  tbe  property  to  bim,  is  gnilty 
of  larceny. 

Loat  proportr.— lioat  property  la  anbJecC  of  larceny— 68  Ala.  43.1-, 

SU'a  C.  C.  21.  The  flnder  of  lost  property  Is  gnlliy  of  larceny,  where 
knowa  or  has  the  meanaot  knowlna  tbe  owner,and  he  appropriatea 
Uiepropenylonudtahlaownuae—gConD.e!;:  »)Iowa,2eT)  gMcUull. 
IK;  lieUasa.Ui  S.C.  I  An.  Ct.  R. 417j  ss  Ala.iU;  2»Iawa,!73i  10 
DL  310;  «  Coi  a  0. 190;  6. 0.  3  Lead.  0. 0. 122;  i  Bmedea  A  U.  MOi 
but  Me  1  Hart.  A  X.  ssn;  aa,  where  a  number  ol  watches  were  blown 
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from  a  watchmaker's  window,  and  he  picks  one  np  and  conceals  It— 2 
Sneed.  285;  4  id.  857;  or»  if  dropped  from  the  pocket  of  owner,  and  he 
picked  it  up  and  appropriated  it— 20  Iowa,  267.  He  must  know  the 
owner  at  the  time  of^the  finding,  or  the  goods  must  hayesome  mark 
by  wliich  the  owner  could  be  ascertalueo— 1  Hill,  94;  13  Gratt.  725;  14 
id.  635;  as,  where  a  name  is  written  on  a  check— 9  Conn.  527 ;  2  HcMuU. 
5U2;  or,  one  drawn  to  a  particular  person— Jebb  C.  G.  9;  but  if  there 
be  no  marks  it  is  not  larceny— 1  111.  */27 ;  1  Hill.  97 ;  18  Mo.  321 ;  14  Jolms. 
2i)Zi  49  Iowa.  73:  5  Yerg.154;  6  Hi.  305;  14  6ratt.635;  2  Up.  Can.  L.J. 
19;  Dears.  580:  1  Denison,  387;  2  Car.  &  K.  831 ;  3  Cox  C.  C.  453;  2  Lead. 
C.  C.  34;  as,  where  a  pocket-book  has  no  mark— 1  Denison.  387;  2  Car. 
«V&  K.  831 ;  3  Cox  C.  C.  453.  Where  the  owner  is  unknown  it  is  larceny* 
unless  he  is  wholly  unknown— 65  N.  C.  313.  Where  a  person  picks  up 
anything  when  he  knows  that  he  can  immediately  find  the  owner,  but, 
instead  of  restormg  the  article,  appropriates  it,  it  is  larceny— 4  Car.  A 
P.  M6;  or,  if  he  hau  reasonable  ground  to  believe  that  he  can  find  the 
owner,  It  is  hirceny—U  Allen,  5$);  29  Ohio  St.  184:  B.  C.  2  Am.  Cr.  R. 
337;  8  Cox  C.  C.  416;  Leigh  &  C.  i ;  Dears.  402:  tf  Cox  C.  C.  415:  as.  in 
case  of  cotton  faUing  from  a  train— 58  Ala.  38l;  or,  a  servant  ilnding 
bank-notes  in  her  master's  house— 8  Car.  &  F.  176;  or,  lewelry  founa 
in  the  owner's  garden— 1  Car.  &  K.  245;  or,  a  pocket-book  left  by  a  cus- 
tomer—1  Humph.  228.  If  the  prisoner,  witUn  a  reasonable  time,  could 
have  found  the  owner,  whom  he  l>elieved  he  could  find,  but  Instead  of 
waiting  he  immediately  converts  it  to  his  own  use,  it  is  larceny— 13 
Cox  C.  C.  102;  S.  0. 2  Green  C.  B.  37.  See  generally,  19  Miss.  249;  see 
Civ.  Code,  S§  1864-1872,  and  Pol.  Code,  S§  313&4U42. 

Bight  to  appropriate.— The  finder  of  lost  goods  may  take  them  into 
bjs  possession,  if  done  without  a  felonious  intent,  and  no  subsequent 
felonious  iutent  will  make  him  guilty— 116  Mass.  42;  22  Conn.  153;  3 
Dev.473;  14  Johns.  293;  8  Jones,  (N.  C.)  399:  63  Ind.223;  14  id. 86;  57  id. 
102;  Law  B.  1  C.  C.  139;  11  Cox  G.  C.  103;  5 Tip.  Can.  L.  J.  143;  Bell's  C. 
C.  27.  So  as  to  estrays— 63  Ind.  285 ;  id.  223 ;  12  Cox  C.  C.  489.  If  he  takes 
them  with  intent  to  appropriate  them,  really  believing  the  owner  can- 
not be  found,  it  is  not  larceny ;  but  if  he  reasonably  believes  the  owner 
can  be  found,  it  is  larceny— 116  Mass.  42;  29  Ohio  St.  184;  58  Ala.  425;  2 
Car.  A  K.  831 ;  S.  C.  2  Lead.  C.  C.  409;  1  Denison.  387;  8  Cox  C.  C.  453: 
2Car.&K.8ai;  3CoxC.C.453;  lLewm,251;  but  if  the  Intent  is  formed 
afterward,  even  though  heknewtheowner.it  is  not  larceny— 1  Hill, 
46;  1  Humph.  228:  68  Ala.  425;  Mart.  A  Y.226;  18  Gratt.  757;  22  Conn. 
153:  18  Mo.  821;  14  Gratt.  636;  19  Mo.  253;  1  Parker  Cr.  B.  10;  8  id.  138; 
Bell's  C.  G.  34;  1  Lewin,  251 ;  3  Craw.  &  D.  30. 

Of  articles  mislaid.— Placing  an  article  on  a  table,  neglecting,  or 
forgetting  it,  is  not  a  losmg,  and  a  felonious  appropriation  of  it  is  lar- 
ceny—21  Ala.  240;  so,  where  one  left  his  pnrse,  unintentionally,  in  a 
stable— 4  Sneed,  857 ;  2  id.  285:  or  where  artistes  ai'e  left  in  a  vehicle— 
2  East  P.  C.  664;  1  Leach,  413;  id.  415;  or  where  money  was  left  in  a 
bureau  sent  to  be  repaired— 2  Leach,  952:  or  to  be  soki— 7  Mees.  &  W. 
623;  or  where  a  ring  was  accidentally  left  in  a  wash-tL.o— 33  Conn.  260; 
or  where  property  was,  by  inadvertence,  left  in  possession  of  another 
—17  Wend.  460:  21  Ala.  240:  or  where  a  horse  is  astray— T  Tex.  Ct.  App. 
470:  21  Tex.  472;  28  Mo.  530;  1  Lewin,  195;  or  sheep;  but  not  if  driven 
off  by  mistake— 3  Parker  Cr.  B.  129;  1  Hale  P.  C.  507. 

486.  Larceny  is  divided  into  tyro  degrees,  the  first  of 
which  is  termed  grand  larceny;  the  second,  petit  larceny. 

See  antf,  S  484,  note. 

487.  Grand  larceny  is  larceny  committed  in  either  of 
the  following  cases : 
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1.  When  the  piopertj  taken  ia  of  a  value  exceeding 
fifty  dollars. 

2.  When  the  property  is  taken  from  the  person  of  an- 

a  When  the  property  taken  ia  a  horse,  mare,  gelding, 
cow,  steer,  bull,  calf,  mole,  jack,  jenny,  goat,  sheep,  or 
hog. 

Orand  lananr— la  a  distinct  oSeniie  Crom  InirglaiT— 2»  CaL  S3 ;  aiid 
Is  Dot  subject  to  ttaa  Oocuine  or  inergGF-4g  Ala.  Mi;  S.  C.  i  Greea  C. 

ben,  and,  on  a  cliaiiEe  ot  robbery,  lim  jiitf  may  comict  ol  burglar;— 
N4^.tS.  ItlscampMenttortheLwIsUiliiratoileclure  tbat  iBrcen; 
of  apedflo  nrmwty  iJyU  be  grand  tercaig— glCal.<iK.  Wherotbere 
Enwa  lucenr  for  tlie  lUidciviTtiw  anWittuiugtiiiEere  be  Bevsial  dls- 
HiictMpoitHiODai  iNit  tbc  nun  rslButlaa  of  tberiults  ol  sereial  petit 
lu^CDleavlUnMmateUmcalltr^EniunHceo;— 63MIBS.W7.    See 

ABAd.  I.  Talna.— The  Tihie  of  an  amclelsnbiit  It  will  letch  la  open 
market— 68  Uo.  StlS:  B.  0. 1  Am.  Cr.  It.  US.  Tbe  I.t'elslature  m*y  de- 
clare tbe  larceny  ucepeelfic  property  deslgDatedeliairbe  deemed  grand 
birceny,  withoat  regard  to  Ita  value— 3U OBI.  1U5.  Value  is  matertSonly 
B-hen  tbe  oftenae  fi  giailed  by  It— I  Ga.  673;  but  eoiua  value  Is  neoes- 
»arr-r4u  Id.  2291  a»  to  the  owner,  but  not  uecesaarlly  aa  lo  olbera- 
Cbwlt.  R.  M,  SO.  Ibe  sUesalloD  ol  value  la  sufficient,  It  Itia  aa  cei- 
bUn  as  tiie  lugnage  ot  tbe  natuCe— 9  cai.  ix. 

SMd.  2.  LatMorSnat  tta  penon.— simple  larceny,  and  larceny 
trout  Ibe  perwn,  ■!«  diitlnct  offensea—M  Ga.  IM;  a,  C.  I  Am.  Cr.  B. 
tU.  It  la  aqlBelaBt  It  ttaere  be  an  Inlent  lo  appropriate.  UiauEb  t)ie 
VwDerlsDotdlisentliW-l  Cusb.  SUj  aud  In  plcklnir  a  uocket,  actual 
— lortatioulsnotenfiitlil- n  Maaa.  (Sli  soUirustinK  flia  hand  luco 
i^pocKetiieliiur  a  pueket4ioolc  and  lUtlui  It  about  thrse  locbea 
m &e lici3mai?Ue pocket. la ■nfflclmt--DrM.  Y.  slBi  *1  Tra.  Nit 

le  chain  OB 


irodut,  tL..--  ._. 
OaD.L.J.lS|Scwl 

only  libcD  tnem  la „ -, 

In eorapletlan— Lelgli *  C. 471)  SCOT 

Tbe  criterion  vblen  dlatlngulabea  robbery  from  la 

m  perao        and  Is . 


gefaing     U  tt 
lalao    retonoci 


r  klDd-UAla. 
rear  d-UAla. 
:  19  d.SM:  and 

theft  Ota 
!  Tm.  ct. 
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and  partrldffeB  hatched  and  raised  by  a  domestic  hen—Law  B.  1 G.  C. 
158;  10  Cox  G.  G.  23;  and  bees  In  possession  of  their  owners-^  Blatchf. 
496;  23  Gratt.  941;  S.  G.  2  Green,  658.  At  common  law»  wild  animals 
arenotsubjectsof  larceny— 5  N.H.  203;  but  may  become  such  by  be- 
ing kUled  orconfined-«5N.  C.  815;  2  Buss.  Cr.  83;  1  Hale  P.  G.  611:  1 
Hawk.  P.  C.  ch.  33,  J  41 ;  4  Bl.  Com.  235.  So,  doves  and  pigeons  in  the 
cote  are  subjects  of  larceny— 9  Bich.  15;  or  Ash  in  a  tank,  or  confined, 
or  dead— 78  Tn.  G.  481 ;  2  Buss.  1199;  or  deer  in  a  park,  or  hare  in  a  war- 
ren—2  Buss.  Cr.  73;  or  oysters  in  the  bed— 2  Blsh.  G.  L.  6th  ed.  SS  773, 
775;  but  a  sable  caught  in  a  trap  In  the  woods.  Is  not  a  subject  ox  lar- 
ceny. ^ 

488.  Larceny  in  other  cases  is  p^tit  larceny. 
See  anUf  S  484,  note. 

489.  Grand  larceny  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  one  nor  more  than  ten 

years. 

Oattle-stealing  is  felony  in  OeorgI&-58  Oa.  491;  and  in  Texas  the 
theft  of  certain  animals  under  the  value  of  twenty  dollars  is  a  felony— 
1  Tex.  Ct.  App.  628.  In  Tennessee  horse-stealing  is  a  capital  offense— 3 
Heisk.  452;  S.  G.  1  Green  G.  B.  854.  If  the  character  of  the  property 
stolen  be  charged  in  the  indictment,  and  the  thief  offer  to  return  It, 
it  will  not  mitigate  the  punishment— 2  Tex.  Ct.  App.  148;  see  ft  Gal. 
356.    See  ante,  SS  460, 484,  notes. 

Oonnected  with  adultery.— It  is  a  felony  for  a  man  running  away 
with  another  man's  wife  to  take  his  goods,  though  with  the  consent  of 
the  wife— 6  Cowen,  572;  43  N.  Y.  508;  2Lans.  370;  1  Denio,  549.  Anadul- 
terer  stealingjohitly  with  the  wife  is  gAilty  of  larceny— 6  Cowen,  672 ;  1 
Denio,  549;  f  Moody  G.  G.  243;  B.  C.  2lLead.  C.  G.  361.  An  intention  to 
<;ommit  adultery  is  sufficient— Car.  &  M.  112;  Bell,  95;  7  Cox  G.  G.  1 ;  10 
Id.  60.  So  an  adulterer  may  be  guilty  of  receiving  stolen  property- 
Leigh  &  G.  240 :  but  he  is  not  guilty  if  he  merely  assist  the  adulteress  in 
carrying  away  necessary  wearing  apparel— Dears.  &  B.  187.   Where  a 

Eart7  eloped  with  a  man's  wife,  taking  her  husband's  pony,  cart,  and 
aruess,  which  he  sold,  retaining  part  of  the  proceeds,  he  was  guilty 
of  larceny-12  Cox  G.  G.  19 ;  S.  G.  2  Green  G.  B.  31 1  6  Cox  G.  G.  876;  B.  G.  2 
Lead  C.  G.  362;  but  he  cannot  be  convicted  without  proof  of  his  hav- 
ing taken  part  in  the  asportation  or  in  spending  the  sum  stolen— 12 
€ox  G.  G.  627 ;  S.  G.  2  Green  C.  B.  32. 

490.  Petit  larceny  is  punishable  by  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  both. 

Second  ofibnse.— A  statute  providing  that  a  second  conviction  for 
petit  larceny  makes  one  guilty  of  feloiiy  is  not  obnoxious  to  the  Con- 
stitution—45  Gal.  432;  43  Mass.  413;  3  Gratt.  738.  Petit  larceny  is  de- 
clared a  felony  by  the  laws  of  Indiana— 63  Ind.  376.  See  ante,  Ooi^sti- 
tutioxtalPboyisioks,  art.  1,  §  16. 

491.  Dogs  are  property,  and  of  the  value  of  one  dol- 
lar each,  within  the  meaning  of  the  terms  '*  property  "  and 

**  value,"  as  used  in  this  chapter. 

Dogs.— At  common  law  dogs  are  not  subjects  of  larceny— 26  Ohio  St. 
400;  S.  G.  2  Am.  Cr.  B.  838;  81  N.  G.  527;  48  Ala.  161 ;  5  Up.  Can.  L.  J. 
143;  4  Bl.  Com.  236;  IHale  P.  G.  512;  nor  in  New  York,  except  when 


BObJect  Co  taxation— 1  Pukei  Cr.  a.  DMi  l  Id.  la 


492.  II  the  tblng  stolen  consists  of  any  evidence  of 
debt,  or  other  written  Instrument,  the  amount  of  moQe^ 
du«  thereupon,  ot  secured  to  be  paid  thereby,  and  ro< 
inalning  unsatiafied,  or  which  in  any  oontingency  might 
be  collected  tbeieon,  or  the  value  of  the  property  the 
titla  to  which  la  shown  thereby,  or  the  sum  wliich  might 
Ire  recovered  In  the  absence  thereof,  Is  the  value  of  the 
thing  stolen. 


rtmira.:'  .Miss.)  385. 

Conpoii.  .  r  srrKt.as 

befpro  fii      ■        ,      -       ■  ih     .■  ■■■..',  .riintnbfo  re- 

MlBnfatmoiirypr  for  nrmiiityin  Mure,  miLsIiI  muni-  u-cplnls,  are 
mWsota  or  larctnv-i  I'wtcr  tr.  R.  Jli;  UV  N.  r.a^Ii;  3  HUl.lS;  or 
niUiamiidbuli-blllilnposseaHlDnotlumlcDiicDt— lUCusli.  9!rf.  BFcorda 
tFbleli  coneBtn  realty  iiro  not  eubjecls  orurceny  at  common  law— a 
8RBiiEe,lU3:B.c.IXcsd.  G.  O.H^I  1  I^ncli.l^i  lea  1  HaloP.U.GlO; 
3  iSbSp.  C.  Bk;  4  Bl.  Com.  'i34. 

493.  If  the  thing  stolen  is  any  ticket  or  other  paper  or 

writing  entitling  or  putpoiting  to  entitle  the  bolder  or 
proprietor  tbereot  to  a  passage  npon  any  railroad  or  ves- 
set  or  other  public  conveyance,  the  price  at  which  ticketa 
entltUngaperson  to  a  llkepassage  are  usually  sold  by  the 
proprietors  of  such  conveyance  is  the  value  of  sack  ticket, 
paper,  or  writing. 

494.  All  the  provisions  of  this  chapter  apply  where 
the  property  taken  la  an  instrument  for  the  payment  of 
money,  evidence  of  debt,  public  security,  or  passage  ticket, 
completed  and  ready  to  be  Issued  or  delivered,  although 
the  same  has  never  been  lained  or  delivered  by  the  mak- 
ers thereof  to  any  person  as  a  purchaser  or  owner. 

495.  The  provisions  of  this  chapter  apply  where  the 
thing  taken  is  any  flxtore  or  part  of  the  realty,  and  is  sev- 


§496 

«ied  at  the  time  of  the  taking,  In  the  same  manner  as  if 
the  thinjc  had  been  severed  by  another  person  at  soma 
previous  time. 

Fropaitr  ■aroiing  of  Uw  reall;.— At  conuaon  law  things  nblcb  saTctr 
ot  lbs  realty,  and  arc  part  of  the  freehold,  are  not  anlijeou  of  iBroeny 
-1  HalBr.C.slOi  I  Uli.  Com.  2Kj  i  EasH".  C.  saJ.    The  rale  does  not 

inuuic^OT— ll^WBtlMij.1»yluttloekoftt°™r-?Blachf.'^1; 
arlcelaanlce-lKiiise— 3  HllUaui  but  thlnga  aeTcred  from  the  realty 
aie  minMIl  ot  luceny'-.l  Bar.  (DeJOI^a.  Grain  in  a  QeldJs  aubject 
waatsagr-^  Ball.  SM;  regartlleaa  of  value— U  Ala.  1J6.  Although 
—'— 'jiWoMnsaMpartut  the  realty,  the?  are  subjects  of  larceoy 
*    — Tm^Sil.BT!. 

mpasa.— U  a  psrsou,  1>y  ci 


Laroeni' ftom  boon    

lioiLBe>  althouEh  the  original  mtar  irai 

steal— ItOa-dlli  l*Buah,233.   ThfleiL_^ 

owner's  consent  onleaacilmewasinsiUtatadat  thoiune  or  ta 
dAla-SM.  In  HaasacliusetU,  bonsebnalEliia  with  latent  to  1 
stealing  fn  a  direlUiii>lKiaga,ara<llsaiictoflenBas-^ PICK.  1.   

el  Xeiaa  DD  apecllla  oOense  ol  tbett  IKHU  a  tiaaa>-4  Vex.  €».  App.  li 
llinotlnehKleilla  bnnauT— nOaLtH.  Lafcgurfroiunlioiiaimi 
becomniltledlnanrlMni '■=*- ■"——■=:;»— —- 


4N^H  td.lU|  raiartt.B.  lit  Ml 


^-'"vedoorlaalmple  lar> 
B.aTXm.or.B.tiO) 


496.    Every  person  who  for  Ii 
vent  the  owner  from  again  possessing  his  property,  buys 
ot  receives  any  personal  property,  knowing  the  same  to 
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bam  been  Btolen,  Is  puntsbable  bj  IraprlBonmeDt  In  the 
State  ptisoa  not  excMdiug  five  yean,  or  in  the  county 
JBiil  notexceedingBixmontlis,  oiby  both;  and  it  shall  be 
presamptive  evldenoe  that  such  property  was  stolen,  if 
tbe  aame  consists  oE  jewelry,  Bilver,  or  plated  ware,  or 
articles  of  personal  oroament,  if  purchased  or  received 
from  a  person  under  tbe  age  of  eighteen,  unless  said  prop- 
erty is  sold  by  said  minor  at  a  flzed  place  of  bualnesa  car- 
ried on  by  said  minor  or  bia  employer.  [In  effect  Febm- 
ary  28th,  1874] 
Se8Ssmi,975,poj(. 
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ntftdent-l^  Mass.  43ll;eo  a  second  tblcf  recehlng  from  n  ft  rat  tblet 

■Ion  previous  to  bis fecelTlns,  the  nsny  must  renelve  (begaoos,  snd 
BiaiQdlaposUiB  of  them— JU  Cat.  Sb9.  It  is  Eafflcieot  if  tlia  rcnelyer 
havB  control  or  UiB_80ofls,  a  manual  posaeaslon  is  not  neeessary— 13 
Io>™,lHi  Consc.  8.  (Tail;  eCoi  0.  C.sii;  Id.sH;  a  Car.  A  K.  BS7;  i 
DoWlon*!;  668/7  lowa.H'l,    But  a  possoision  of  commoauies  ei- 


MTTsectellngtlieEooL ....  ._  _^ 

flcient-a  mil,  isi;  SBiacki.  ■-- 
luteitt.— TharecelvlDg_niiistbe  leloalons  and  frauduleut— 1  Puter 


bom  tbe  owaerla  anaclent^'Helsk:  mi  1  Porter  Cr.  B.  OU. 

497.  Erery  person  wbo.  in  aootlier  State  or  conntry, 
Steals  the  piopeny  of  another,  or  leceives  sach  property 
knowing  it  to  have  been  stolen,  and  brings  the  same  into 
this  State,  may  be  convicted  and  punished  in  the  same 
manner  as  if  such  larceny  or  receiving  had  been  com- 
mitted in  this  State. 

fiiinslng  noiea  prDpert7  Into  Stats.— The  brlngltiE  Into  the  Stats 
ot  goods  stolen  la  tbe  Brlcisti  Provinces  li  not  lucenT  tn  thli  Etace— 9 

Snj.lU:  fi.C.aLead.C.a3;l;  St  ObloSt  IWi  S. C.  l  Am. Ci.  R. 
9;  bDtieellVt.e9a:  <9Me.[BI|  IIMIcb.KT.  Sea  3  But  F.  C.  772. 
ttnUnhl  Mass.  I  It:  3  Id,  11:  «  Orar,  li  123  1Ib8b.430.  IE  Is  otberwlse 
inuleltlie  lanol  Canada^Am.Rep.lia;'UUp.  Cm.  Q.  B.«03i  B.  C. 


3  k,  Uj  s'Orar.Jj 
or  I.: — '*'    A  1—  Ti  — 


Ooada-SlOliloSt.lbei  B.C.a  aid.  Cr.B.wS;  but  tlis  nilB  Is oiher- 
lri»eMlO»6lSterBt:«e-3CDWO»,IMi  UVt-eM;  43M8.191i  MUisa. 
DM:  SOreg.llSi  i4Iowa,47«i  1  Duval,  153;  1  Miisj.  ll«;  II  Ohlo.tSS. 
BoolCranchC.O.iBfl.  So.Uib  thief  ivbostealsgoodslaanotlierBtate, 
■ncl  sends  tbam  lierobyimagpiit,  inaylis  luillctod  tor  larceny  here- 
Ill  HUs,  490;  but  there  iiiQUL  l>o  proof  that  thtUHiig  was  larceny  In 
ttas  flnt  fitate^lS  Allen,  QiO.    The  pnasesslnn  bi  the  thief  oC  ticlea 

Sopertarls  lai-ceny  111  evciT  comity  liilo  which  llt  parries  It— (TMisa. 
I;  B.  0.  1  Green  V.  B.  812;  17  Me.  !!«;  ;  LelRb.  103;  T  Met  47,1;  10 
Mass.  154[  asevcvf  inomeutsconliiiuflHCBof  ilia  trespass  amouuia  lo 
BnewBsportation— sNev.SOSi  e.c.i  liieen  C.  B. 341 ;  ■"jl  ha  la  mm. 

LlabilllT  of  receivers.— A  parts'  niay  be  tpiUty  as  a  lecelrer  In  a 
coimly  oilier  than  where  tho  nroperty  was  stolen— 40  CaL  SMi  or  * 
StatB0tberllianwhflrflnwaai|Iolen-SMasi.l4:  4»UB.S0e;  butnotlf 
■Mien  abroad,  under  tba  common  lav— I  Coi  C,  o,  m. 
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498.  Every  person  who,  with  intent  to  injure  or  de- 
fraud, makes  or  causes  to  be  made  any  pipe,  tube,  or 
other  instrument,  and  connects  the  same,  or  causes  it  to 
be  connected,  with  any  main,  service-pipe,  or  other  pipe 
for  conducting  or  supplying  illuminating  gas,  in  such 
manner  as  to  supply  illuminating  gas  to  any  burner  or 
orifice,  by  or  at  which  illuminating  gas  is  consumed, 
around  or  without  passing  through  the  meter  provided  for 
the  measuring  and  registering  the  quantity  consumed, 
or  in  any  other  manner  so  as  to  evade  payment  therefor, 
and  every  person  who,  with  like  intent,  injures  or  alters 
any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misde- 
meanor. 

A  person  secretly  appropriating  gas  by  seyering  a  portion  in  a  serv- 
ice pipe  of  the  company  is  guilty  of  larceny--4  Allen,  308;  6  Cox  G.  O. 
213. 

See  6  Cox  G.  C.  213. 

499.  Every  person  who,  with  intent  to  injure  or  de- 
fraud, connects,  or  causes  to  be  connected,  any  pipe,  tube, 
or  other  instrument,  with  any  main,  service-pipe,  or  other 
pipe,  or  conduit,  or  flume  for  conducting  water,  for  the 
purpose  of  taking  water  from  such  main,  service-pipe, 
conduit,  or  flume,  without  the  knowledge  of  the  owner 
thereof,  and  with  intent  to  evade  payment  therefor,  is 
guilty  of  a  misdemeanor. 

500.  Every  person  who,  in  the<5ity  and  county  of  San 
Francisco,  saves  from  Are,  or  from  a  building  endangered 
by  fire,  any  property,  and  for  two  days  thereafter  cor- 
ruptly neglects  to  notify  the  owner  or  fire  marshal  there- 
of, is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years. 

See  Pol.  Code,  S  3343. 

501.  Every  person'  who  purchases  or  receives  in 
pledge,  or  by  way  of  mortgage,  from  any  person  un- 
der the  age  of  sixteen  years,  any  junk,  metal,  me- 
chanical tools,  or  implements,  is  guilty  of  a  misdemean* 
dr. 


§  502  LAKCENY.  21IJ 

502.  Sections  tbree  hundred  and  thirty-nine,  three 
hundred  and  forty-two,  and  three  hundred  and  forty- 
three  of  T^x  Penal  Code  are  applicable  to  persons  carry- 
ing on  the  business  of  junk  dealers,  and  apply  to  their 
transactions  of  purchase  and  sale,  as  well  as  to  those  of 
pledge  or  mortgage. 


OBAFXER  VL 


{  gog,  "Embenlsmeat"  deaned. 

SMI.  Vbenoncer.  etc.,  gqlltyof  embezilement. 

t  BU.  Carrier,  wbBa  guUlf  of  embemlemeat. 

I  90G.  vrbea  tnuue,  banker,  etc.,  suUty  of  embeulement. 

ivn.  Wben  tallies,  tenant,  or  lodger  gDllC)' of  embeslenient. 

I  H8.  Wbsn  deife,  agent,  or  aetvant  gaUt/  ol  embenleiueDt. 

SW9.  DliClnccactof  taklDg. 

i  310.  Evidence  oF  debt  uoilcUvered  a  sabJecC  oC  embenlemeDt. 

S  tl).  Actual  resloratlDD  a  giDund  for  mitigation  of  pualaluneut. 


503.    Bmbezzlemant  is  the  fraudulsnt  appropriatiOD  of 
property  by  a  person  to  whom  it  has  been  intrusted. 


tfflueraUJ'  llLO  euro  of  lUa  caipioytj-' 
%K«ne,(Iowa.)eT;  UN.G.SIJ.  It  ■: 
longlna  toaiIiuterorcmployer,an<J 
nreic&H  bU  taands-ig  ifp.  Can.  C.  I 
M  comtnan  law— 1  Up.  Ciut.  L.  J.  li 
— atCaMMi  aadnoUiliiL^^^ii''^'i™i . 

Inlt-SinLtasjB.  0.2A ■ 

»t*  wblGh  b^ors  wi?]'"  '" 


.SfiTS- 


TlM  propBrti-.— The  pruperty  muat  bs  tlio  property  ol 
the  defendaot-2  Met. 313;  II  Uet.C4i  107  Ussa.^l:  i  Ja 
QDalUled  ownership  la  aufflcleat  as  right  ol  pouetaloa  at 
Tu.  CL  App.  41B. 

[nt 

Pzn.  Cosx^lV, 


fllgbt,  soncealnient,  ■nd  evulon— 6  Gold,  smi  T  Tax.  Gt.  A.pn. 
Car.  A  P.  3S8.   It  a  psriion  In  odb  county  is  IntraiMd  Ml 
■anal  propcrtr,  and  be  takes  !t  to  ajiotlier  count?  and  tbere  smL.. 
It,  he  cannot  In  tried  in  tlio  county  where  lie  teoelred  It,  ddKu 
InCeul  to  embaziie  was  couoeived  tlierB-*l  CaL  378. 

sot.  Every  officer  of  tbiH  Stats,  or  of  any  count?,  city, 
city  and  county,  or  other  mimioipal  corporntlon  or  sabdU 
Tialoa  thereof,  and  every  depnty,  clerk,  or  servant  of 
any  such  officer,  and  every  officer,  director,  tinstee,  clerk, 
servant,  or  agent  of  any  aasoclation,  society,  or  corpora^ 
tion,  (public  or  private)  who  frandolently  appropriates  to 
any  nae  or  purpose  not  in  the  duo  and  lawful  ezecation 
of  Mb  txnBt,  aay  property  which  he  lias  in  his  poBsessioo 
or  under  his  coatroL  by  virtue  of  his  trust,  or  secretea  it 
with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
purpose,  1b  guilty  of  embezzlement.  [In  effect  April  Gth, 
1880.] 

Ootpont*  bodv.— A  ilatata  ncalnst  embesienient,  from  an?  corpo- 
rate  tAdy  la  Ibl9  State,  does  not  Include  corporattons  doing  Gnslnesi 


505.  Every  carrier  or  other  person  having  under  bis 
control  personal  property  for  the  parpose  of  transporta- 
tion for  hire,  who  fraudulentiy  appropriates  it  to  any  use 
or  pnipose,  inconsistent  witJi  the  safe-keeping  of  such 
property  aod  its  trausportation  according  to  his  trust,  la 
guilty  of  embezzlement,  whether  he  has  broken  the  pa«Ic- 
age  in  which  such  property  is  contained,  or  has  otberwisa 
separated  the  items  thereof,  or  not. 


a  bockeeper  band- 
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carried  to  the  po8tK>fflce,  lie  is  guilty  of  embezzlement— 15  Wend.  .581; 
but  where  A.  intrusted  B.  with  money  to  count,  and  B.  walked  away 
with  It,  it  was  not  embezzlement— 97  loass.  584. 

506.  Every  trustee,  banker^  merchaDt,  broker,  attor- 
ney, agent,  assignee  in  trust,  executor,  administrator,  or 
collector,  or  person  otherwise  intrusted  with  or  having  in 
his  control  property  for  the  use  of  any  other  person,  who 
fraudulently  appropriates  it  to  any  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his  trust,  or  secretes  it 
with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 

purpose,  is  guilty  of  embezzlement. 

See  notes  toss  484, 604. 

Trustees.— Embezzlement  by  trustees  is  a  different  offense  ttom 
embezzlement  by  agents-^  Pa.  St.  472;  S.  C.  2  Am.  Gr.  B.  8(i2.  Where 
a  party  receiving  money  has  a  right  to  mix  it  with  his  own.  he  is  not 
indictable  for  so  doing— 2  N.  Y.  supr.  N.  S.  383.  The  failure  to  pay 
over  to  a  ward  under  age  and  married,  after  settlement  of  the  estate. 
Is  not  a  felony— 1  Lea,  (Tenn.)  720.  A  person  who  appropriates  to  his 
own  use  money  sent  to  him  to  be  devoted  to  a  particular  purpose  is 
liable— Law  B.  2  G.  C.  04;  S.  G.  1  Am.  Cr.  B.  157.  J[t  cannot  consist  of 
proceeds  of  trust  property  other  than  such  as  have  accrued  from  its 
sale— 6  Tex.  Gt.  App.  344.  A  creditor  misappropriating  collateral  se- 
curities after  debt  due,  if  the  trust  be  to  return  them  after  the  debt 
is  satisfied.  Is  liable— 10  llass.  1 ;  or  fraudulently  misappropriating  gov- 
ernment securities,  although  not  indorsed— 24  Iowa,  102.  Where  a 
bank  treasurer  alters  the  account-book  of  the  bank  to  make  It  appear 
that  deposit  was  made,  and  no  proof  that  the  deposit  did  not  go  with 
other  bank  funds,  it  is  not  embezzlement— 1  Allen,  575. 

Oonaignee.— The  fraudulent  misappropriation  to  his  own  use  by  a 
consl^ee  or  bailee  is  embezzlement— 6  Tex.  Gt.  App.  344.  So,  where 
he  denies  the  receipt,  or  makes  a  false  statement  or  entry,  or  refuses 
to  account  for  it— 10  Gray,  173;  but  see  61  111.  382.  The  mere  making 
of  false  entries  and  false  accounts  does  not  constitute  the  offense— llB 
Mass.  443. 

Oommission  merchant— Actual  demand  is  indispensable  to  con- 
vict under  the  statute— 61  Dl.  382 ;  S.  G.  2  Green  G.  B.  558. 

507.  Every  person  intrusted  with  any  property  as 
bailee,  tenant,  or  lodger,  or  with  any  power  of  attorney 
for  the  sale  or  transfer  thereof,  who  fraudulently  con- 
verts the  same  or  the  proceeds  thereof  to  his  own  use,  or 
secretes  it  or  them  with  a  fraudulent  intent  to  convert  to 
his  own  use,  is  guilty  of  embezzlement. 

Bailee.— A  bailee  ls> within  the  statute,  and  the  term  bailee  is  not 
limited  in  the  sense  of  a  bailee,  to  keep,  to  transfer,  or  to  dellver-19 
Gal.  600;  overruling  8  id.  42.  The  conversion  of  a  bailee  may  be  ef- 
fected by  sale,  whether  authorized  or  not— 7  Tex.  Gt.  App.  419.  If 
money  is  Intrusted  to  a  person  only  to  be  kept  for  a  bailor,  its  conver- 
sion is  not  embezzlement— 3  Gray,  461 ;  but  this  rule  has  been  modified 
by  statute— 100  Mass.  9.  An  innkeeper  who  fraudulently  converts 
baggage  is  guilty  of  embezzlement— 36  Mich.  306;  S.  G.  2  Am.  Cr.  B. 


§508 

111.    It  Is  jiifficlent  aellTBry  tc 
gagsue  delivered  to  Mm— 36  Imi^.  mi;  a.  i-.^juii.' 
iraQduienc  conversion  at  propercy  hy  a  bailee,  or  aecretlog  It 
Irauaolenl  Intent  to  convert  ft,  Is  ambeailement— SI  Cal.  37a. 

506. — Breif  clerk,  agent,  or  servant  of  an;  person  who 
frandulently  appropriates  to  hia  own  use,  or  secretes  with 
a  fraudulent  intent  to  appropriate  to  his  own  use,  an; 
property  of  another  which  has  come  into  his  control  or 
care  by  Tirtue  of  his  employincnt  aa  such  clerk,  agent,  or 
servant,  is  guilty  of  embezzlement 

Clcrli    r  -I  — -     *  1 .  UJ»„  i,iun.;y  oc  floods 

Intni'it.ai    I  1  iL  i-tuplin  of  cmbei- 

Ner  2"     I  "J    jjosscaslon  ol  goods 

wlclia.uii  i.ullti-"B  Ala.  IT,  w 

Ind  s  I      V  LiLLi.gasclcrk  may  be 

BulltyotLiL  III                   I    III  I    1        ninertlngihemoneyot 

lis  paid  Is  £uSclent  employment— JT  lun  i  4M,  B  i.  1  Am.  Cr.  R. 
110  Approprmtlafr  moner  iiald  on  liis  mastei'i  clieck  la  embezzle- 
ment-i  Cnsli  i84,  or  J  bill  of  cicli-iucn-aj  Aix  jiS  Wliero  no  prlviw 
BO.wUere  tlie  owner  a  possLSalou  15  divested— ^j7  ILiss.  jiji,  tho^'d^ 

AcJerU  mayrammftmoro  ttonouo^inbezjlcmeut,  and  be  IndlcM^for 
eaoli— 11  Nov.  281.  AilerlinbQnl  to  leave,  toklns  tbs  amount  ditetUm 
from  bis  employor,  and  onterlnnttioBame  on  tbolwoka,  Is  not  guUty 

demaDd  and  refnsal  si^  not  necessaiy— 23  Mlun.  7tl.  A  commercial 
traieler  Is  a  eeivant^T  Vg.  Can.  L.  J.  331j  U  Coi  C.  C.  IM;  Id.  490. 
Wliero  money  naa  received  by  a  servant,  but  not  In  the  name,  or  for 


ae- 


Who  not  larvanta  oi  annM.— An  metloncer  1>  net  the  *emiit  or 
seenior  theowueror  clie property— 2 Met.  MJi  nortba  collector  of 
bllla  tor  tbe  proprleecr  of  a  nampwer— 11  Id.  M;  nor  la  a  eoDMalrie 
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the  senrant  of  the  creditor— 5  Denlo,  76;  nor  is  he  bailee— 62  HL  127; 
nor  is  the  keeper  of  a  county  poorhouse  an  agent  or  servant  of  the 
superintendent  of  an  incorporated  company— 22  N.  Y.  245;  nor  is  a 
meclianlc  of  the  material  supplied  to  him— 9  Gray,  5;  nor  are  parties 
as  to  each  other,  unless  the  contract  is  inchoate  or  incompletre— ^  Tex. 
Ct.  App.  532:  nor  is  a  person  employed  to  solicit  orders  on  a  commis- 
sion—Law B.  2  C.  C.  34;  S.  C.  1  Am.  Cr.  B.  150;  Id.  41. 

509.  A  distinct  act  of  taking  is  not  necessary  to  con- 
stitute embezzlement. 

See  15  Wend.  581. 

510.  Any  evidence  of  debt,  negotiable  by  delivery 
only,  and  actually  executed,  is  the  subject  of  embezzle- 
ment, whether  it  has  been  delivered  or  issued  as  a  valid 
instrument  or  not. 

511.  Upon  any  indictment  for  embezzlement,  it  is  a 
BufScient  defense  that  the  property  was  appropriated 
openly  and  avowedly,  and  under  a  claim  of  title  preferred 
in  good  faith,  even  though  such  claim  is  untenable.  But 
this  provision  does  not  excuse  the  unlawful  retention  of 
the  property  of  another  to  offset  or  pay  demands  held 

against  him.\.'-2c^^C.t^<J  C^i'>^  ■  ^'-'  -   '/''- 

Claim  of  title.— If  the  defendant  supposed  he  had  a  right  as  partner* 
he  cannot  be  convicted— 118  Mass.  443;  yet  a  man  may  be  convicted  for 
embezzling  liis  own  mortgage— 5  Allen,  502. 

512.  The  fact  that  the  accused  intended  to  restore  the 
property  embezzled,  is  no  ground  of  defense  or  of  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before  an 
information  has  been  laid  before  a  magistrate,  charging 
the  commission  of  the  offense. 

Intent  to  restore.— It  is  no  less  embezzlement  that  the  intest  was  to 
restore,  and  that  the  party  had  property  to  make  restitution- 10  Gray, 
173;  4  up.  Can.  L.  J.  187.  Embezzlement  consists  in  the  fraudulent 
misappropriation  of  bonds— 100  Mass.  1;  though  with  intent  to  restore 
them— 97  Mass.  50.  Tliat  be  believed  he  would  repay  the  money  does 
not  relieve  the  act  of  its  fraudulent  intent— 41  Wis.  565;  S.  0.2  Am. 
Cr.  B.  117. 

513.  Whenever,  prior  to  any  information  laid  before 
a  magistrate,  charging  the  commission  of  embezzlement, 
the  person  accused  voluntarily  and  actually  restored  or 
tendered  restoration  of  the  property  alleged  to  have  been 
embezzled,  or  any  part  thereof,  such  fact  is  not  a  ground 


§514 
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of  defense,  but  it  authorizes  the  court  to  mitigate  punish- 
ment; in  its  discretion. 

514.  Every  person  guilty  of  embezzlement  is  punisha- 
able  in  the  manner  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled;  and  where  the 
property  embezzled  is  an  evidence  of  debt  or  right  of  ac- 
tion, the  sum  due  upon  it  or  secured  to  be  paid  by  it 
shall  be  taken  as  its  value;  provided^  that  if  the  embezzle- 
ment or  defalcation  be  of  the  public  funds  of  the  United 
States,  or  of  this  State,  or  of  any  county,  city  and  county, 
or  municipality  within  this  State,  the  offense  is  a  felony, 
and  shall  be  punishable  by  imprisonment  in  the  State 
prison  not  less  than  one  year  nor  more  ten  years;  and 
the  person  so  convicted  shall  be  ineligible  thereafter  to 
any  office  of  honor,  trust,  or  profit  under  this  State.  [In 
effect  April  6th,  1880.] 

Pnnishment.— That  a  party  is  liable  to  prosecution  for  embezzle- 
ment of  national  bank-notes  under  United  States  statutes,  does  not 
relieve  him  from  punishment  under  common  law  or  under  a  State 
statute— 116  Mass.  1.  The  punishment  is  the  same  as  that  for  larceny 
-4  Met.  468. 


CHAPTBE  VIX 


IBW.   "  Extortion  "deflned. 

1 819.   'Witt  tbreats  mny  constltule  eitortlou, 

11121.    ExlortlonCDmmineilimdor  color  of  officii  tlglit. 

5  t22.    ObLalDlD?  Blgnaturfl  by  mcaoa  of  threata, 

I  S23,    Sendiog  tbreatcDlog  letters  vltli  Intent  to  eitort- 

i  Sit.   OfBcenof  rallroadcotnpaDieamaUngDTercbugei. 

518.  EstOTtion  is  the  obtaining  of  property  from  an- 
otber,  witb  his  consent,  Induced  by  a  trroDgful  use  of  force 
or  fear,  or  under  coloi  of  official  rigbt. 


nbicb  Is  ihH  caisnci!  ur  II  '  '   i      I.   A coirupt  native  U 

ea«entIal-3Brev.i;i;  I  'I  .TM.IIO;  jtulgli.YOB;  a 

Ko.il;  IPlrt.  nij  7  l,i.-.;i    ,'  ^\.i,'   ..;.  .moijC  nbsra^lia  bare 

T.d.  Raym. tta.  TbelalctnETrustbewUIIulBiiacoTrDpt— MAla-ZMj  1 
Yeate3,Jl;  2Mo.l2i  ISWina.in. 

Who  liable.— A  public  offlcer  onlr  on  be  Gonvlctea  of  tbU  offBnie— 
H  Ga.MS:  but  tbst  be  la  an  offlcei  itfaclB  la  auffldaot— 3  IruLlTl. 
See  I>eB(7'B  Crim.  law,  S  84  b. 

519.  Feai,  such  as  will  constitute  estortiOD,  may  be 
Induced  by  a  threat,  either : 

1.  To  do  an  unlawful  Injury  to  the  person  oc  property 
of  the  Individnal  threatened,  or  to  an;  lelative  of  bis,  or 
member  of  bis  fami!;;  or, 

'  2.  To  accuse  biro,  or  any  relative  of  bis  ot  member  of 
his  family,  of  any  crime;  or- 


3.  To  expose,  or  impute  to  Mm  or  tbem  any  deformlt? 

oc  disgrace;  or, 

4.  To  eipoBe  any  secret  affecting  liim  or  them.. 


520.  Every  person  who  eitorts  any  money  or  other 
property  from  another,  under  circumstances  not  atnoont- 
Ing  to  robbery,  by  means  of  force,  or  any  threat,  such 
as  Is  mentioned  iu  the  preceding  section,  is  punishable 
by  imprisonment  in  the  Stato  prison  not  exceeding  five 

521.  Every  person  who  commits  any  extortion  under 
color  of  ofDclal  right,  in  cases  for  which  a  different  pun- 
ishment is  not  prescribed  in  this  Code,  is  guilty  of  a  mis- 
demeanor. 

Seo  ohO,  i  M8,  ud  note. 

533.  Every  person  who,  by  any  extprtlonalA  means, 
obtains  from  another  his  signature  to  any  paper  or  instm- 
nient,  whereby,  it  suoh  signature  were  freely  given,  any 
property  would  be  transferred,  or  any  debt,  demand, 
charge,  or  right  of  action  created.  Is  punishable  in  the 
same  manner  as  If  the  actual  delivery  of  such  debt,  de- 
mand, charge,  or  right  of  action,  were  obtained. 

523.  Every  person  who,  with  intent  to  extort  any 
money  ot  other  property  from  another,  sends  or  delivers 
to  any  person  any  letter  or  other  writing,  whether  sab- 
•dibed  or  not,  expressing  or  implying,  or  adapted  to  im- 


22S  BXTOBTion.  5§  524-9 

pl7  any  tbreat  ailcti  as  1h  apecifled  la  section  five  hun- 
dred and  Biaeteen  la  punlBbable  in  the  same  manner  as 
if  snoh  money  or  property  were  attuilly  obtained  by 
maina  of  each  threat 


Eical  ng  ADd  ly  tl  icaU  atnLn  1 1  Is   [(    [9  In  linable-1  Bay  "ir      A 
uiplrBcr  11)  LitorC  raouey  Is  per  se  an  DlEeiUB  M  coiDinaa  lair-4 


524  Every  person  isho  unsuccessfully  attempts,  by 
means  of  any  verbal  throat  such  as  is  specified  In  sectioil 
five  hunlred  and  nineteen  to  extort  money  or  other 
property  from  another,  is  guilty  of  a  miBdemeaaor. 

535.    Every  ofQcer,  agent,  or  employ^  of  a  railroad 
company,  who  asks  or  receives  a  greater  sum  than  is  al- 
lowed by  law  for  the  carriage  of  passengers  of  freight,  la 
guilty  of  a  miBdemeanor. 
Ses  Clr.  Code, » I8»,!1H,  2U&  1180-2191,  llM-31<n. 
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CHAPTER  Vni. 

FALSE  PBBSONATION  AND  CHEATS. 

S  028.  Marrying  imder  false  personation. 

S  529.  Falsely  personating  another  In  other  cases. 

S  530.  Receiving  property  In  a  false  character. 

S  531.  Fraudulent  conyeyances. 

S  532.  Obtaining  money  by  false  pretenses. 

S533.  Selling  land  twice.  • 

S  534.  MaiTled  person  selling  lands  under  falso  representatians. 

8  535.  Mock  auction. 

§  538.  Consignee,  false  statement  by. 

528.  Every  person  who  falsely  personates  another, 
and  in  such  assumed  character  marries  or  pretends  to 
marry,  or  to  sustain  the  marriage  relation  towards  anoth- 
er, with  or  without  the  connivance  of  such  other,  is  guilty 

of  a  felony. 

A  mere  promise  of  marriage  is  not  sufficient— 2  Moody  C.  C.  254. 
See  ClTil  Code,  $  68. 

529.  Every  person  who  falsely  personates  another, 
and  in  such  assumed  character,  either— 

1.  Becomes  hall  or  surety  for  any  party  in  any  proceed- 
ing whatever,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the 
name  of  another  person,  any  written  instrument,  with  in- 
tent that  the  same  may  be  recorded,  delivered,  and  used 
as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the 
person  falsely  personated,  he  might,  in  any  event,  be- 
come liable  to  any  suit  or  prosecution,  or  to  pay  any  sum 
of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty, 
or  whereby  any  benefit  might  accrue  to  the  party  person- 
ating, or  to  any  other  person; 

—is  punishable  by  imprisonment  in  the  county  jail  not 
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exceeding  two  years,  or  by  fine  not  exceeding  five  thou- 

sand  dollars. 

False  personation.— Assnming  a  flctitioiis  name  is  a  falsepretense. 
if  it  influences  the  obtaining  of  money  or  goods— 19  Pick.  179;  so,  of 
obtaining  goods  to  be  sent  out  of  tbe  State— 105  Mass.  172:  so,  of  assum- 
ing the  name  of  another  to  whom  money  is  due— 19  Pick.  179;  2  Pars. 
Gas.  8S2;  6  Ck>x  0. 0. 515;  9  Ad.  &  E.  276;  Buss.  &  B.  C.  C.  81;  7  Car.  & 
P.  784. 

530.  Every  person  who  falsely  personates  another,  and 
in  such  assumed  character  receives  any  money  or  prop* 
erty,  knowing  that  it  is  intended  to  be  delivered  to  the 
individual  so  personated,  with  intent  to  convert  the  same 
to  his  own  use,  or  to  that  of  another  person,  or  to  deprive 
the  true  owner  thereof,  is  punishable  in  the  same  manner 
and  to  the  same  extent  as  for  larceny  of  the  money  or 

property  so  received. 
A  flslse  character.— A  false  representation  of  being  agent  of  a  party 

having  unple  means  is  wltliin  the  statute— 6  Cox  C.  C.  515;  or  falsely 
retending  to  be  a  certain  attorney— 7  Car.  &  P.  191 ;  or  a  certain  cler* 
rman  of  standing— 41  Hiss.  570:  84  N.  Y.  S51;  or  a  constable,  and  ob- 


pretending  to  be  a  certain  attorney— 7  Car.  &  P.  191 ;  or  a  certain  cler* 

Sman  of  standing— 41  Hiss.  570:  84  N.  Y.  S51;  or  a  constable,  and  ob- 
ining  propertyby  extortion— 23  Pa.  St.  253;  7  Car.  &  P.  191;  contra,  4 
Barb.  151;  46N.  Y.  470;  4  Hill,  9;  or  that  he  was  an  officer  and  had  a 
warrant  to  arrest  a  person— 49  Ind^  867;  59  id.  229;  and  thereby  ob- 
tidninga 
company, 

bounty— 6 

falsely  personating  a  physician,  and  thereby  inducing  the  purchase  of 
a  valueless  medicine—  Car.  &  M.  537 :  or  by  falsely  assuming  the  dress 
of  a  college  student— 2  Pars.  Cas.  333.  Where  a  married  woman  ob- 
tained general  credit  by  pretending  to  be  unmarried— Sayers,  229. 

531.  Every  person  who  is  a  party  to  any  fraudulent 
conveyance  of  any  lands,  tenements,  or  hereditaments, 
goods,  or  chattels,  or  any  right  or  interest  issuing  out  of 
the  same,  or  to  any  bond,  suit,  judgment,  or  execution, 
contract  or  conveyance,  had,  made,  or  contrived,  with  in- 
tent to  deceive  and  defraud  others,  or  to  defeat,  hinder, 
or  delay  creditors  or  others  of  their  just  debts,  damages, 
or  demands;  or  who,  being  a  party  as  afofesaid,  at  any 
time  wittingly  and  willingly  puts  in,  uses,  avo]^s,  main- 
tains, justifies,  or  defends  the  same,  or  any  of  them,  as 
true,  and  done,  had,  or  made  in  good  faith,  or  upon  good 
consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands, 
tenements,  hereditaments,  goods,  chattels,  or  other  things 
.before  mentioned,  to  him  or  them  conveyed  as  aforesaid, 
or  any  part  thereof,  is  guilty  of  a  misdemeanor. 


Frandolant  omit«uu«.— SellinK.  remaviug,  or  atbervue  dl>po>- 
bur  ot  mcmBweil  promni.  vltb  IsCoit  to  defivnd  tbe  UaD^older.  Is 
iuaictiUo%Ato.l»;3Tei.  CLApp-U?!  but  tbe  s*le  miut  be  with, 
out  moiMigM^  commt,  and  wlCbout  nodes  to  tho  buyBr— 105  Mara. 
MS.  Bo.6aafliil8nayniortgBglngpefsiMMaptop«rtytopr8»ontlt»l>e- 
tng  Uken  on  m««iw  procB£=3llS.  H.  IW. 

532.  Bvary  person  who  knowingly  and  doaignadlj,  by 
false  otfmndulent  lepreseDtatioQ  or  pretenaea,  defrauds 
an;  other  person  of  money  or  property,  or  who  cuuBea  or 
procures  otbeis  to  report  falsely  of  hia  wealth  or  mercan- 
tile character,  and  by  thus  imposing  upon  any  person  ob- 
tains credit,  and  thereby  fraudulently  gets  into  pcssessioa 
of  money  or  propeTty,id  punishable  by  imprisonment  in 
the  county  jM  not  ezceedlug  one  year,  and  by  fine  not 
exceeding  three  times  the  value  of  the  money  or  prop- 
erty ao  obt^ned. 

OMaliiliiciiuinaTbxfUnHMnuM.— TbeoffconiUoainmitted  br 
■  oiTler  reeelTliuruie  Drlca  otmigtat  on  the  falls  resieMntatlDn  of  car- 
tU«eottbggoad>-3i:utP.C.e7!:(troIthelrdeUverT-lEut.3»iDrlir 
a  clerk,  alCsr  Ui  dlutuiss,  couectiiig  a  bill  al  bli lata  emiOofer— ^ 
Pick.  W9)  oTbTBcndltarDaaneweiia  valid  comlderatloa  wblch  Is 
DeTerglm^-fPailurCr.  R.  4M)  or  an  emiloTer  obtiliiliuc  nioiwy 
Inim  la  Bmplartf  on  a  talse  pretense  of  hlrlnic-^  8.  T.  (U|  n  Cox  C. 
OtUi  orlndDdDsaaDtliertoBaTaiioe  money  on  a  Joint  bonnen— lU 
Sui.  t»:  wwSenapastmaa  taMiT  reprMMiteaatt  moner  was 
due-ol  cox  C  O.  Ml  or  fslselr  rcpregenuns  a  csrtaln  amonni  due, 
and  retalnlnc  UiB  busncs  in  ezsessof  Uie  Roe  •nonotdns-M  Ind. 
M|ICoxaX.ia;>Eastr.  caaii  m  a  HiYint  oGlalnU^  monsr 
fiuB  a  store  on  tlw  &lse  retminitadon  thu  It  irai  fwnU  muter-a 
miL  aiSt  l  sou,  Ur.  Il^  oroESnliw sood»-U  JofiuT »S:  14 Id. 
SI;  l(Md.Wi  ISHettWi  Of  where  a  bonBurer  Indnees  tbe  lender 
todsUnrceitwinw-bll'SIiTfiaiidBiia  false  pTeteMe>--MObla  fit. 
Ui  B.  O.  i  An.  Cr.K.  H;  srwEaraansaBntobtafiwdnKineT  after  rsvr>. 
cMlan  of  Ua  agucan-ll  Pick.  SlSi  <S  wMBe  m  muSm  obtained 
mimrr,  IW— Wg  <"  his  cUent,  br  naod  aadUMS  ptetensei,  and 
ntalueda  pMrHo»eDsts-41  Dp.  Can.  4).  B.  MS. 

Otrt^diiiiiE  goadabrfalta  [iiBleiu>el.—7i>iiT  things  are  necetiaiy  la 
-eonatlCsts ttie DEenis  flnt  BulntcnttoaetRinil  secoud  anietcoDi. 
mllteai  lUinl  a  fal»  pretenar  nna  fouttb,  tba  frand  mtut  be  egio- 
inltteiluytliefBlasprswiiso—l  Fi:k.l9    TbefTaud  Quitbesai^haa 

eabtlon— A>  Ind  ik  B 

M«"»*  /jJei.  Ky 
«  a  1  a.  L.      ..W  Tiui 
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Mtsal  delnuuUDR  Is  not  tii 

erdr— law  K.  1 0. 0.  Ml  [  as,  U  it  deprlvca  lilm  o 

tli96-»TBi.Ct.App.m;  1  Port.  llH;  I'j'lei.ax.    , ™ 

der  I  ^r    A  anbigent  collectlu);  moneT  due  tbo  piincliml  knoning 

la  BDlBclnK  duwco  ft  iDisat  to  d^rsud—  1  f  ck  6™  inVent  Is  a 
-aucsUonoC  laci— 3  H  II  109  4  lil  9  ii  WeniL  aus,  S  Him  b2ai  la  Id 
S!i  <  DoiUo  Bil  aPaiLert-r  B  13J  17  Hmi,  dji  and  Is  Interablo 
'roin  the  BuUty  net  del  lieratelyuertr--  - '  ■■"—■-  — — 
ditf  TT  i£.  <i  A'l/^i  »  t    i^ij  y  Cot  i 


L  "-||  trcbiU  (.  411     Kcltber  tlia  abiun  Iior 
145  IOniBSl.163    lAnB  IC  G  4    ACaiO  L 


l^^iudiO  O  N,  Id 


S»  MriB.4M()rlb.t  u'uewBsnoD  orany 

gagadlnbaalnisa  ajidrealdedliia  [larU  uUrplai,e—  Wlieel  C  O  lei 
ora»lohl3po3siBslonor  money—  Pn  Et  l&lorcve  itatliBlsla 
solvent  tl  c  otyl  duclng  a  creditor  todlBcount  Iifa  lalm— S  Dutcli. 
13    So  obtslnliiff  11  oney  on  a  cbatrcl  mortgaao  oQiroii  rly  ho  falsely 
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TRlldlCToI  amoMaae— 10  Cai  G.  Csnt  Car.  A  M.  248:  TCoi  O.C. 
Iis.l3llbatieeldrai!isia.£33;  orUiatcerl^nlaaillaiuilDCuinliered 
— raMB.WSi  or  tbat  a  parttCDlu- mortsaga  U  a  first  Itea—s  FarkmCr. 
B.1I2.  EiblbltliitletCer-heaili.busUBSScards,  or  (Iratls  making  uunCe 
par>i>lBa*  accrtiUiibiuik,  and  iirihu^ng  unorder  Inr  111ODB7,  are  falsa 
repreMintatlaiu  ol  aolvencf — el  in  9a. 
OporatlvB  eansfl.— Tlic  :-':.■,,  i.,  i.^fiuso 

aiiiUDutclLll:  MInd."ta'. 'i"l..ikvi-v:i!li."l..'ii';'Lni.'i!  l-.'iiij-  i  Up. 
Cail.L.J.K.S.iim  L'OI  C.  C.6.5;  II  Up.  CaQ.  C-P-CJO;  i(i  U|).  Can. 
Q.  B.ai2|  IlLISl  SAd.  A£.£II;  ICoiail.  tan.  Thonlil^lnlnii  nf  rim 
propGny  most  not  ba  too  remoEelv  aooi 
—3  Dp.  Can.  L.  J.  139;  Dean.  A  B.  «I1;  Id 


iLWiisfcfs:* 


Am.  Cr.  B.  S3S!  I 


svTng;  caoee  It 


— U  donn.  101 :  6  COI C.  O.  Wl i  /  lu.  am;  a  lu.  li;  u  lu-ioa;  i  tar.  as  jr. 
191:  3  Moody  0. 0. 251.  Tho  prcponilecatlon  o(  tlio  Influonto  nniat  bo 
proTflfl— a  Parker  Cr.  K.  lUT. 

333.  Xlveiy  person  wlio,  after  onoe  Belling,  bartwlng, 
OT  dlBposing  of  any  tract  of  land  or  town  lot,  or,  aftei 
ezecating  any  band  or  agiaement  for  tbe  Hale  of  any  land 
or  town  lot,  again  willfully  and  with  intent  to  defiaud 
prevtons  or  subsequent  purchasers,  sells,  baiters,  or  dis- 
poses of  the  sama  tract  of  land  or  town  lot,  or  any  part 
thereof,  or  willfully  and  with  intent  to  defraud  previous 
or  subsequent  purchasers,  executes  any  bond  or  agree* 
neut  to  aell,  barter,  or  dispose  of  the  same  land  or  lot, 
ot  any  part  thereof,  to  any  other  person  for  a  Tsloa- 
ble  cratsideration,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  tiian  one  nor  more  than  ten 

SeUlng  land  twice — Under  tlia  atatnto,  selling  land  twice  is  an  In. 
dlcutble  offense— M  CaJ.  170;  except  where  the  lecoDd  gisnleo  Is  In- 

morU»s  on  lands  sold  Is  not  disposing  oC  lbs  land,  wittiln  tbe  atanite 

534.  Every  married  person  who  falsely  and  fraudu- 
lently represents  himself  or  herself  as  competent  to  sell 
or  moitgaga  any  real  estate,  to  the  Talidity  of  which  sale 
or  mortgage  tbe  assent  or  concurrence  of  his  wife  or  her 
hnsband  is  necessary,  and  under  such  representations 
willfully  conveys  or  mortgages  tbe  same,  is  guilty  ol 
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535.  Every  person  who  obtains  any  money  or  property 
from  another,  or  obtains  the  signature  of  another  to  any 
written  instrument,  the  false  making  of  which  would  be 
forgery,  by  means  of  any  false  or  fraudulent  sale  of  prop* 
erty  or  pretended  property,  by  auction,  or  by  any  of  the 
practices  known  as  mock  auctions,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 
or  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment;  and,  in  addition  thereto,  forfeits  any 
license  he  may  hold  as  auctioneer,  and  is  forever  disqual- 
ified from  receiving  a  license  to  act  as  auctioneer  within 
this  State. 

See  PoL  Code,  S  S284. 

536.  Every  commission  merchant,  broker,  agent,  fac- 
tor, or  consignee,  who  shall  willfully  and  corruptly  make, 
or  cause  to  be  made,  to  the  principal  or  consignor  of  such 
commission  merchant,  agent,  broker,  factor,  or  consignee, 
a  false  statement  concerning  the  price  obtained  for,  or 
the  quality  or  quantity  of  any  property  consigned  or  in- 
trusted to  such  commission  merchant,  agent,  broker,  fac- 
tor, or  consignee,  for  sale,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisoned in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment.  [In  effect  April 
15th,  1880.] 
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CHAPTER  IX. 

FBAUBULEirTLY  VITTIKa  OTTT  AND  DBSTBOTINa  VESSELS. 

S  039.  Captain  or  other  ofllcer  willf ally  destroying  vessel,  etc. 
S  MO.  Other  person  wlllf  ally  destroying  vessel,  eto. 
S  541.  Making  false  manifest,  etc. 

539.  Every  captain  or  other  officer  or  person  in  com- 
mand or  charge  of  any  vessel,  who,  within  this  State, 
willfully  wrecks,  sinks,  or  otherwise  injares  or  destroys 
such  vessel,  or  any  cargo  in  such  vessel,  or  willfully  per- 
mits the  same  to  be  wrecked,  sunk,  or  otherwise  injured 
or  destroyed,  with  intent  to  prejudice  or  defraud  any  oth- 
er person,  is  punishable  by  imprisonment  in  the  State 
prison  not  less  than  three  years. 

See  1  Wash.  C.  C.363;  and  see  Acts  of  Congress,  Bright.  Dig.  pp. 

Destroy  means  to  imflt  a  vessel  for  service  beyond  hope  of  recovery 
by  ordinary  means— 4  Dall.  412;  S.  0. 1  Wash.  C.  C.  363.  The  inient  to 
defraud  is  material-^  McLean.  274.  See  generally,  11  Wheat.  392;  ft 
McLean,  513;  1  Law  Beporter  N.  S.  151;  3  wash.  G.  C.  146;  see  Rev. 
Stat.  U.  S.  SS  5364-6. 

540.  Every  person,  other  than  such  as  are  embraced 
within  the  last  section,  who  is  guilty  of  any  act  therein 
specified,  is  punishable  by  imprisonment  in  the  State 
prison  for  a  term  not  exceeding  ten  years. 

541.  Every  person  guilty  of  preparing,  making,  or 
subscribing  any  false  or  fraudulent  manifest,  invoice,  bill 
of  lading,  ship's  register,  or  protest,  with  intent  to  de- 
fraud another,  is  punishable  by  imprisonment  in  the  State 
prison  not  exceeding  three  years. 
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CHAPTEE  X. 

ITBAUDULENTLY  KEEPING  POSSESSION  OF  WRECKED 

PROFBBTT. 

S  544.  Detalniiig  wrecked  property  after  siavage  paid. 
S  545.  Unlawful  taking  of  wrecked  property. 

544.  Every  person  who  keeps  any  wrecked  property, 
or  the  proceeds  thereof,  after  the  salvage  and  expenses 
chargeable  thereon  have  been  agreed  to  or  adjusted,  and 
the  amount  thereof  has  been  paid  to  him,  is  panishable 
by  fine  not  exceeding  one  thousand  dollars,  or  by  impris- 
onment in  the  county  jail  not  exceeding  one  year,  or 
both. 

See  PoL  Code,  (S  2403-2418. 

545.  Every  person  who  takes  away  any  goods  from 
any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon 
the  land,  or  found  in  any  bay  or  creek,  or  knowingly  has 
in  his  possession  any  goods  so  taken  or  found,  and  does 
not  deliver  the  same  to  the  sheriff  of  the  county  where 
they  were  found,  or  notify  him  of  his  readiness  to  do  so, 
within  thirty  days  after  the  same  have  been  taken  by 
him,  or  have  come  into  his  possession,  is  guilty  of  a  mis- 
demeanor. 

See  PoL  Code,  SS  2403-2418. 
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CHAPTEB  XL 

FBAUDULENT  DESTRUCTION  OF  X'BOPBBTT  IKStJBBD. 

S  648.  Burning  or  destroying  property  Insured. 

S  649.  Presenting  false  proofs  upon  policy  of  insurance.  * 

548.  Every  person  who  willfully  bams  or  in  any  other 
manner  injures  or  destroys  any  property  which  is  at  the 
time  insured  against  loss  or  damage  by  fire,  or  by  any 
other  casualty,  with  intent  to  defraud  or  prejudice  the 
insurer,  whether  the  same  be  the  property  of  or  in  posses- 
sion of  such  person,  or  of  any  other,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

See  ante,  notes  to  §§  447, 452;  and  see  Civ.  Code,  SS  2527, 2581. 

Burning  to  defraud  insurers— is  an  Indictable  oftense  under  the 
statute— 32  Cal.  160;  19N.T.537;  51  N.  H.  176;  1  Parker Cr.  B.  560;  and 
a  possibility  of  defrauding  Is  sufficient— 63  Me.  128;  25  Mich.  500;  1 
Esp.  127 ;  Dears.  187.  The  intent  to  defraud  must  be  averred,  and  the 
parties  accurately  set  out— 82  111.  432;  63  id.  451.  Though  there  are 
several  insurers,  it  is  but  a  single  crime~114  Mass.  272. 

649.  Every  person  who  presents  or  causes  to  be  pre- 
sented any  false  or  fraudulent  claim,  or  any  proof  in  sup- 
port of  any  such  claim,  upon  any  contract  of  insurance 
for  the  payment  of  any  loss,  or  who  prepares,  makes,  or 
subscribes  any  account,  certificate  of  survey,  affidavit,  or 
proof  of  loss,  or  other  book,  paper,  or  writing,  with  intent 
to  present  or  use  the  same,  or  to  allow  it  to  he  presented 
or  used  in  support  of  any  such  claim,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 

or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

See  ante,  notes  to  §§  447, 453;  and  see  Civ.  Code,  SS  2633-2637. 

False  proofs.— To  swear  falsely  to  the  loss,  by  fire,  of  goods  which 
have  been  insured,  and  thereby  getting  the  insurance,  is  within  the 
statute— 1  Wheel.  G.  C.  242. 
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CHAPTER  Xn. 

FALSE  WEIGHTS  Ain>  MEASUBES. 

S  662.  "  False  weight  *'  and  '*  measure  "  defined. 

S  553.  Using  false  weights  or  measures. 

S  554.  Stampli^  false  weight,  etc.,  on  casks  or  packages. 

(  595.  Weight  by  the  ton  or  ponnd. 

552.  A  false  weight  or  measure  is  one  which  does  not 

conform  to  the  standard  established  by  the  laws  of  the 

United  States  of  America. 
See  FoL  Code,  SS  8209-3223. 

553.  Every  person  who  uses  any  weight  or  measure, 

knowing  it  to  be  false,  by  which  use  another  is  defrauded 

or  otherwise  injured,  is  guilty  of  a  misdemeanor. 

Use  of  false  weights.— The  use  of  false  weights  and  measures  on 
the  sale  of  property  Is  cheatinr    "*  '^    "^     "  ~—     - 

13 id.  311:  id. 87;  3  Burr.] 
representing  the  weiirht 


>resentmg  the  weient  or  an  article  is  withm  the  statute— 8  cox  u.  c. 
•w;  id.  262:  out  not  if  only  done  to  induce  to  a  purchasor-d  Fost.  &  F. 
838;  see  9  Cox  C.  G.  460;  so  to  pretend  to  have  weighed  it,  and  falsely 
representing  its  weight,  is  a  false  pretense— 3  Fost.  ft  F.  838. 

554;  Every  person  who  knowingly  marks  or  stamps 
false  or  short  weight  or  measure,  or  false  tare,  on  any 
cask  or  package,  or  knowingly  sells  or  offers  for  sale, 
any  cask  or  package  so  marked,'  is  guilty  of  a  misde- 
meanor. 

Marks  and  stamps.— A  baker  marking  bread  at  overweight  is  guilty 
of  cheating— 1  Dall.  47 ;  but  not  if  no  weights  be  used— id j  3  Const.  S. 
C.  139;  80,  selling  ^n  article  with  a  forged  seal  on  it— 2  Buss.  Cr.  609; 
or  a  fUse  stamp  or  trad6-mark— 2  East  P.  C.  820. 

555.  In  all  sales  of  coal,  hay,  and  other  commodities, 
usually  sold  by  the  ton  or  fractional  parts  thereof,  the 
seller  must  give  to  the  purchaser  full  weight,  at  the  rate 
of  two  thousand  pounds  to  the  ton;  and  in  all  sales  of  ar- 
ticles which  are  sold  in  commerce  by  avoirdupois  weight, 
the  seller  must  give  to  the  purchaser  full  weight,  at  the 
rate  of  sixteen  ounces  to  the  pound ;  and  any  person  vio- 
lating this  section  is  guilty  of  a  misdemeanor.  [Approved 
Feb.  15th,  1876.] 


§  557  FSAUDULBNT  INSOLVBNCIBS.  236 


CHAPTER  XIJI. 

FRAUDXTLBNT  nrSOLYBITCIES  BY  CORPORATIONS,  AND  OTHBUS 

VRAjnya  in  thbir  managbkent.         ' 

S  S57.   Fnmds  In  subscriptions  for  stock  of  corporations. 

k  558.  Frauds  In  procuring  organiaation»  etc.,  of  corporatioii. 

(  659.   Unauthorized  use  of  names  in  prospectus,  etc. 

S  560.   Misconduct  of  directors  of  stock  corporations. 

S  561.   Savings-bank  officer  overdrawing  his  account. 

S  562.  Receiving  deposits  In  Insolvent  banks. 

S  563.   Frauds  in  keeping  accounts  in  books  of  corporations. 

S  564.  Officer  of  corporation  publishing  false  reports. 

S  565.   Officer  of  corporation  to  permit  an  inspection. 

S  566b  Officer  of  railroad  company  contracting  debt  In  its  behalf  ex- 
ceeding its  available  means. 

S  567.   Debt  contracted  in  violation  of  last  section  not  invalid. 

S  568.  Director  of  a  corporation  presumed  to  have  knowledge  of  its 
affairs.  ' 

S  569.  Director  present  at  meeting,  when  presumed  to  have  assented 
to  proceedings. 

S  570.  Director  absent  from  meeting,  when  presumed  to  havo  assent- 
ed to  proceedings. 

S  571.   Foreign  corporations. 

S  572.   "Director'*  defined. 

557.  Every  person  who  signs  the  name  o£  a  fictitious 
person  to  any  subscription  for  or  agreement  to  take  stock 
in  any  corporation  existing  or  proposed,  and  every  per- 
son who  signs  to  any  subscription  or  agreetnent  the  name 
of  any  person,  knowing  that  such  person  has  not  means 
or  does  not  intend  in  good  faith  to  comply  with  all  the 
terms  thereof,  or  under  any  understanding  or  agreement 
that  the  terms  of  such  subscription  or  agreement  are  not 
to  be  complied  with  or  enforced,  is  guilty  of  a  misde- 
meanor. 

The  obligation  of  actual  payment  is  created  in  all  cases  by  a  sub- 
scription to  a  capital  stock,  unless  the  terms  of  the  subscription  plainly 
exclude  it-3  Band.  1<>4:  2  HiU,  153;  5  id.  478:  1  Sand.  Ch.  180;  7  Met. 
S82;  21  Wend.  273;  12  Conn.  499.    See  Civ.  Code,  SS  292, 293, 295. 
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558.  Eyery  officer,  agent,  or  clerk  of  any  corporation, 
or  of  any  persons  proposing  to  organize  a  corporation, 
or  to  increase  tlie  capital  stock  of  any  corporation,  who 
knowingly  exhibits  any  false,  forged,  or  altered  book,  pa- 
per, voucher,  security,  or  other  instrument  of  evidence, 
to  any  public  officer  or  board  authorized  by  law  to  exam- 
ine the  organization  of  such  corporation,  or  to  investigate 
its  affairs,  or  to  be  allowed  an  increase  of  its  capital,  with 
intent  to  deceive  such  officer  or  board  in  respect  thereto, 
is  punishable  by  imprisonment  in  the  State  prison  not  less 
than  three  nor  more  than  ten  years. 

See  Civ.  Code,  §§  288-320, 32*2^9, 359, 377, 378.    See  3  Sand.  164. 

559.  Every  person  who,  without  being  authorized  so 
to  do,  subscribes  the  name  of  another  to  or  inserts  the 
name  of  another  in  any  prospectus,  circular,  or  other  ad- 
vertisement or  announcement  of  any  corporation  or  joint- 
stock  association,  existing  or  intended  to  be  formed,  with 
intent  to  permit  the  same  to  be  published,  and  thereby 
to  lead  persons  to  believe  that  the  person  whose  name  is  so 
subscribed  is  an  officer,  agent,  member,  or  promoter  of 
such  corporation  or  association,  is  guilty  of  a  misdemeanor. 

See  Civ.  Code,  SS  292, 293;  and  see  antSf  §  558. 

56Q.  Every  director  of  any  stock  corporation  who  con- 
curs in  any  vote  or  act  of  the  directors  of  such  corpora- 
tion or  any  of  them,  by  which  it  is  intended,  either— 

1.  To  make  any  dividend,  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation,  and  in 
the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide!  withdraw,  or  in  any  manner,  except  as 
provided  by  law,  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation ;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of 
debt  in  payment  of*  any  installment  actually  called  in  and 
required  to  be  paid,  or  with  the  intent  to  provide  the 
means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of 
debt,  with  the  intent  to  enable  any  stockholder  to  with- 
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draw  any  part  of  the  money  paid  in  by  him,  or  his  stock; 
or, 

5.  To  receive  from  any  other  stock  corporation,  in  ex* 
change  for  the  shares,  notes,  bonds,  or  other  evidences  of 
debt  of  their  own  corporation,  shares  of  the  capital  stock 
of  such  other  corporation,  or  notes,  bonds,  or  other  evi* 
dences  of  debt  issued  by  such  other  corporation; 

—is  guilty  of  a  misdemeanor. 

See  Civ.  Code,  '*  Corporations  " ;  and  see  mUe,  SS 109, 558. 

561.  Every  officer,  agent,  teller,  or  clerk  of  any  sav- 
ings-bank, who  knowingly  overdraws  his  account  with 
such  bank,  and  thereby  wrongfully  obtains  the  money, 
note,  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 

Overdrawing  account— by  bank  director  or  oflloer  of  a  bank,  Is  In* 
dlGtable-4  Zali.  478. 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank, 
and  every  individual  banker,  or  agent,  teller,  or  clerk  of 
any  individual  banker,  who  receives  any  deposits,  know- 
ing that  such  bank,  or  association,  or  banker  is  insolvent, 
is  guilty  of  a  misdemeanor. 

See  4  Zab.  478. 

563.  Every  director,  officer,  or  agent  of  any  corpora^- 
tion  or  joint-stock  association,  who  knowingly  receives  or 
possesses  himself  of  any  property  of  such  corporation  or 
association,  otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  tq  defraud,  omits  to  make,  or  to 
cause  or  direct  to  be  made,  a  full  and  true  entry  thereof 
in  the  books  or  accounts  of  such  corporation  or  associa- 
tion, and  every  director,  officer,  agent,  or  member  of  any 
corporation  or  joint-stock  association  who,  with  intent  to 
defraud,  destroys,  alters,  mutilates,  or  falsifies  any  of  the 
books,  papers,  writings,  or  securities  belonging  to  such 
corporation  or  association,  or  makes,  or  concurs  in  mak- 
ing, any  false  entries,  or  omits,  or  concurs  in  omitting  to 
make  any  material  entry  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  associap 
tLon,  is  punishable  by  imprisonment  in  the  State  prison 
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not  less  than  three  nor  more  than  ten  years,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  and  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine 

and  imprisonment. 
See  anU,  $  668. 

Agent  of  corporation.'-An  Indictment  lies  against  an  agent  of  a  cor- 

g oration  for  making  false  entries  In  the  corporate  books— 6S  CaL  615. 
ee  posit  S  950. 

564.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  concurs  in 
making,  publishing,  or  posting  any  written  report,  exhibit, 
or  statement  of  its  affairs  or  pecuniary  condition,  or  book 
or  notice  containing  any  material  statement  which  is  false, 
or  refuses  to  make  any  book  or  post  any  notice  required 
by  law,  in  the  manner  required  by  law,  other  than  such 
as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony. 
[Approved  January  27th,  1876.] 

See  Civ.  Code,  S  316.  This  section  defines  several  distinct  offenses^ 
63CaL648;  see  6  Abb.  Pr.  247;  11  Id.  234. 

565.  Every  officer  or  agent  of  any  corporation,  having 
or  keeping  an  office  within  this  State,  who  has  in  his  cus- 
tody or  control  any  book,  paper,  or  document  of  such  cor- 
poration, and  who  refuses  to  give  to  a  stockholder  or 
member  of  such  corporation,  lawfully  demanding,  during 
office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of 
any  part  thereof,  a  reasonable  opportunity  so  to  do,  is 
guilty  of  a  misdemeanor. 

See  Civ.  Gode»  SS377, 878, 382, 383.  Books  to  be  kept  open  for  inspec- 
tion—A N.  Y.  662.  The  statute  gives  the  stockholder  not  only  the  right 
to  inspect  the  books  bat  to  take  copies  of  the  same—  1  Seld.  662. 

566.  Every  officer,  agent,  or  stockholder  of  any  rail- 
road company,  who  knowingly  assents  to,  or  has  any 
agency  in  contracting  any  debt  by  or  on  behalf  of  such 
company,  unauthorized  by  a  special  law  for  the  purpose, 
the  amount  of  which  debt,  with  other  debts  of  the  company, 
exceeds  its  available  means  for  the  payment  of  its  debts, 
in  its  possession,  imder  its  control,  and  belonging  to  it  at 
the  time  such  debt  is  contracted,  including  its  bona  Jide 
and  available  stock  subscriptions,  and  exclusive  of  its 
real  estate,  is  guilty  of  a  misdemeanor. 
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Qffanfles  defined.— This  section  defines  two  or  more  offenses— one 
being  ft  concurrence  by  an  officer  of  a  corporation  in  making  a  folse 
statement,  and  tbe  other  a  concurrence  In  its  publlcatlon~d3  Gal.  M7. 
See  Civ.  Code,  SS  809»  456, 457. 

567.  The  last  section  does  not  affect  the  validity  of  a 
debt  created  in  violation  of  its  provisions,  as  against  the 
company. 

568.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation is  deemed  to  possess  such  a  knowledge  of  the 
affairs  of  his  corporation  as  to  enable  him  to  determine 
whether  any  act,  proceeding,  or  omission  of  its  directors 
is  a  violation  of  this  chapter. 

569.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, who  is  present  at  a  meeting  of  the  directors  at 
which  any  act,  proceeding,  or  omission  of  such  direct- 
ors, in  violation  of  this  chapter,  occurs,  is  deemed  to  have 
concurred  therein,  unless  he  at  the  time  causes,  or  in 
writing  requires,  his  dissent  therefrom  to  be  entered  in 
the  minutes  of  the  directors. 

See  ClT.  Code,  SS  309, 317,  vn, 

570.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, although  not  present  at  a  meeting  of  the  di- 
rectors at  which  any  act,  proceeding,  or  omission  of  such 
directors,  in  violation  of  this  chapter,  occurs,  is  deemed 
to  have  concurred  therein,  if  the  facts  constituting  such 
violation  appear  on  the  records  or  minutes  of  the  proceed- 
ings of  the  board  of  directors,  and  he  remains  a  director 
of  the  same  company  for  six  months  thereafter,  and  does 
not  within  that  time  cause,  or  in  writing  require,  his  dis- 
sent from  such  illegality  to  be  entered  in  the  minutes  of 
tbe  directors.     ' 

571.  It  is  no  defense  to  a  prosecution  for  a  violation  of 
the  provisions  of  this  chapter,  that  the  corporation  was 
one  created  by  the  laws  of  another  State,  government,  or 
country,  if  it  was  one  carrying  on  business  or  keeping  an 
office  therefor  within  this  State. 
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572.  The  term  "director,"  as  used  in  this  chapter, 
embraces  any  of  the  persons  having  by  law  the  direction 
or  management  of  the  affairs  of  a  corporation,  by  what- 
ever name  such  persons  are  described  in  its  charter  or 
known  by  law. 

Pnr.  CoDB.— m. 
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CHAPTER  XIV. 

ITBAUDULENT-  ISSUE    OF   DOCUMENTS  OF   TITLB    TO    aiB&- 

CHANDISB. 

§  577.  Issuing  flctltions  bills  of  lading,  etc. 

S  578.  Issuing  fictitious  warehouse  receipts. 

S  579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  taixh. 

S  580.  Duplicate  receipts  must  be  marked  "  duplicate." 

$  581.  Selling,  etc.,  property  received  for  transportation  or  storage. 

S  582.  Bill  of  lading  or  receipt  issued  by  warehouseman. 

S  583.  Property  demanded  by  process  of  law. 

577.  Every  person,  being  the  master,  owner,  or  agent 
of  any  vessel,  or  officer  or  agent  of  any  railroad,  express, 
or  transportation  company,  or  otherwise  being  or  repre* 
sentlng  any  carrier,who  delivers  any  bill  of  lading,  receipt, 
or  other  voucher,  by  which  it  appears  that  any  merchan- 
dise of  any  description  has  been  shipped  on  board  any 
vessel,  or  delivered  to  any  railroad,  express,  or  transport- 
ation company,  or  other  carrier,  unless  the  same  has 
been  so  shipped  or  delivered,  and  is  at  the  time  actually 
under  the  control  of  such  carrier,  or  the  master,  owner, 
or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of 
lading,  receipt,  or  voucher,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years,  or  by  a 
fine  n,ot  exceeding  one  thousand  dollars,  or  both. 

Bill  of  lading«-fiee  Cir.  Code,  §  2126;  Besty's  Ship.  &  Adm.  S  217. 

578.  Every  person  carrying  on  the  business  of  a  ware- 
houseman, wharfinger,  or  other  depositary  of  property, 
who  issues  any  receipt,  bill  of  lading,  or  other  voucher 
for  any  merchandise  of  any  description,  which  has  not 
been  actually  received  upon  the  premises  of  such  person, 
and  is  not  under  his  actual  control  at  the  time  of  issuing 
such  instrument,  whether  such  instrument  is  issued  to  a 
person  as  being  the  owner  of  such  merchandise,  or  as  se- 
curity for  any  indebtedness,  is  punishable  by  imprison- 
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ment  in  the  State  prison  not  exceeding  five  years,  or  by  a 

fine  not  exceeding  one  thousand  dollars,  or  both. 
See  CiT.  Code,  S 1814. 

579.  No  person  can  be  convicted  of  an  offense  under 
the  last  two  sections  by  reason  that  the  contents  of  any 
barrel,  box,  case,  cask,  or  other  Tessel  or  package  men- 
tioned in  the  bill  of  lading,  receipt,  or  other  voucher, 
did  not  correspond  with  the  description  given  in  such 
instrument  of  the  merchandise  received,  if  such  descrip- 
tion corresponded  substantially  with  the  marks,  labels, 
or  brands  upon  the  outside  of  such  vessel,  or  package, 
unless  it  appears  that  the  accused  knew  that  such  marks, 
labels,  or  brands  were  untrue. 

See  CiT.  Code,  S  1817. 

580.  Every  person  mentioned  in  this  chapter,  who 
issues  any  second  or  duplicate  receipt  or  voucher,  of  a 
kind  specified  therein,  at  a  time  while  any  former  receipt 
or  voucher  for  the  merchandise  specified  in  such  second 
receipt  is  outstanding  and  uncanceled,  without  writing 
across  the  face  of  the  same  the  word  '*  duplicate,"  in  a 
plain  and  legible  manner,  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  both 

See  CiT.  Code,  S  2190. 

581.  Every  person  mentioned  in  this  chapter,  who 
sells,  hypothecates,  or  pledges  any  merchandise  for  which 
any  bill  of  lading,  receipt,  or  voucher  has  been  issued  by 
him,  without  the  consent  in  writing  thereto  of  the  person 
holding  such  bill,  receipt,  or  voucher,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

See  Pol.  Code.  SS  8152-3157. 

582  of  said  Code  is  repealed.    [Approved  March  SOth, 
in  effect  July  1st,  1874. 
See  CiT.  Code,  SS  2127, 2128. 

583.  The  last  two  sections  do  not  apply  where  prop- 
erty is  demanded  or  sold  by  virtue  of  process  of  law. 


CHAPTER  XV. 


an.  lojoilet  to  railroads  and  railroad  biUlgca. 

W8.    Injulea  to  talgbwafi,  prirats  w^B,  and  brldCM. 

SM.   tnjuiles  to  milsstonea  and  icolda-boarda. 

£01.    Injuring  Ulegrapb  lines. 

m.    TWng  water  from  or  abstrncUng  canila. 

587,    Every  peiaon  who  maliciously,  either— 

1.  BemoTeB,  displaces,  injures,  or  destroys  any  part  o[ 
any  railroad,  whether  tor  steam  or  horse  cars,  or  any 
track  of  any  railroad,  or  any  hranch  or  branch-vay, 
switch,  tnmout,  bridge,  Tiaduct,  culvert,  embankment, 
station-house,  or  other  structure  or  Sxttire,  or  any  part 
thereof,  attached  to  or  connected  with  any  railroad;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any 
railroad,  or  of  any  switch,  branch,  branch-way,  or  turnout 
connected  with  any  railroad; 

— la  punishable  by  imprisonment  in  the  State  prison  not 
exceeding  iire  years,  or  in  the  county  jail  not  less  than 
Biz  months. 

InriM  to  railroads    'WlUfully  placln?  an  obstruction  on  a  nllroad 
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public  highway  or  bridge,  or  any  private  way  laid  out  by 
authority  of  law,  or  bridge  upon  such  highway  or  private 
way,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  or  in  the  county  jail  not  exceed- 
ing one  year. 

589.  Every  person  who  maliciously  injures  or  destroys 
any  toll-house  or  turnpike  gate,  is  guilty  of  a  misde- 
meanor. 

590.  Every  person  who  maliciously  removes  or  in- 
jures any  mile-board,  post,  or  stone,  or  guide-post,  or  any 
inscription  on  such,  erected  upon  any  highway,  is  guUty 
of  misdemeanor. 

591.  Every  person  who  maliciously  takes  down,  re- 
moves, injures,  or  obstructs  any  line  of  telegraph,  or  any 
part  thereof,  or  appurtenance  or  apparatus  connected 
therewith,  or  severs  any  wire  thereof,  is  guilty  of  a  mis- 
demeanor. 

592.  Every  person  who  shall  without  authority  of  the 
owner  or  managing  agent,  and  with  intent  to  defraud, 
take  water  from  any  canal,  ditch,  flume,  or  reservoir, 
used  for  the  purpose  of  holding  or  conveying  water  for 
manufacturing,  agricultural,  mining,  or  domestic  uses,  or 
who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb  any  gate  or  other  Appurtenance  thereof  used 
for  the  control  or  measurement  of  water,  or  who  shall 
empty  or  place,  or  cause  to  be  emptied  or  placed  into  any 
such  canal,  ditch,  flume,  or  reservoir,  any  rubbish,  filth, 
or  obstruction  to  the  free  flow  of  the  water,  is  guilty  of 
a  misdemeanor.    [Approved  April  Ist,  1878.] 


^1C 
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TITLE  XIV. 

Malicious  Mischief. 

S  694.  Blallcioos  mischief  In  general,  defined. 

S  006.  Specifications  In  following  sections  not  restrictlYe  of  last  seo- 

tlon. 

S  696.  Poisoning  cattle. 

S  597.  Killing,  maiming,  or  tortoring  animals. 

S  698.  Killing,  etc.,  birds  In  cemeteries. 

S  699.  Killing  seals.   [Repealed.] 

S  600.  Burning  buildings,  etc.«  not  the  subject  of  arson. 

S  601.  Uslnggnnpowder,  etc..  In  destroying  or  injuring  any  buildings. 

S  602.  Malicious  injuries  to  freehold. 

8  603.  Limitation  upon  the  operations  of  the  preceding  section. 

S  604.  Injuries  to  standing  crops,  etc. 

S  605.  Bemoving,  defacing,  or  altering  landmarks. 

S  606.  Destroying  or  injuring  jails. 

S  607.  Destroying  or  injuring  bridges,  dams,  etc. 

S  608.  Burning  or  injuring  rafts.   Setting  adrift  vessels. 

S  609.  Bemoving  buoys  and  beacons. 

S  610.  Masking  or  removing  signals,  or  exhibiting  false  lights. 

S  611.  Obstructing  navigable  streams. 

S  612.  Depositing  sand,  dust,  etc.,  in  Humboldt  Bay. 

S  613.  Throwing  overboard  ballast,  or  obstructing  navigation. 

8  614.  Mooring  vessels  to  buoys. 

S  615.  Injuries  to  signals,  etc..  In  United  States  snrvey. 

S  616.  Destroying  or  tearing  down  notices,  etc. 

S  617.  Injuring  or  destroying  written  instrument. 

S  618.  Opening  or  publishing  sealed  letters. 

S  619.  Disclosing  contents  of  telegraphic  message. 

S  620.  Altering  telegraphic  messages. 

S  621.  Opening  telegrams. 

S  622.  Injuring  works  of  art  or  improvements. 

S  623.  Destroying  works  of  literature,  etc.,  in  public  libraries. 

§  634.  Breaking  or  obstructing  water-pipes,  etc. 

S  626.  Drawing  water  from  works  after  they  have  been  dosed. 

594.  Every  person  wbo  maliciously  injures  or  de- 
stroy any  real  or  personal  property  not  his  own,  in  cases 
otherwise  than  such  as  are  specified  in  this  Code,  is  guilty 
of  a  misdemeanor. 
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595.  Tbe  BpeciScatioa  of  the  acta  eaumemted  in  the 
fotlowioE  BeotiOQS  of  this  chapter  la  not  Intended  to  re- 
Btrict  or  qualify  the  Interpretation  of  tbe  preceding  seo 

396.  Ererjr  person  who  tvillfully  administers  any 
poison  to  an  animal,  the  property  of  another,  or  mali- 
ciously exposes  any  poisonouB  substance,  with  the  intent 
that  the  same  shall  be  taken  or  awalloned  by  any  Bneb 
animal,  iB  punisbable  by  imptiBonment  in  the  State  prison 
not  exceeding  three  years,  or  In  the  county  jail  not  ei- 
ceedlUfc  one  year,  and  a  fine  not  exceediUK  five  hnndred 
dollars. 

Bens.— TtKKHb  bens  ire  not  beuts,  ret  polBonliig  thera  la  Indict- 
■bie-idSMUELlHi  llwiltsas.    "^     '     "^ 

S97.  Every  person  who  mallcionsly  kills,  maims,  o» 
wounds  an  animal,  tbe  property  of  another,  or  who  mall- 
cioDBly  and  cmelly  beats,  tortures  or  injures  any  animal, 
whether  belan^ng  to  himself  or  another,  is  gullly  of  a 
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OQS  to  drive  ont— 19  HI.  80;  30  6a.  325:  6  Jones  (N.  C.)  276;  3  Cox  C.  G. 
505.  In  mallcioasly  woundmsr  a  horse  it  is  not  necessary  to  prove  the 
nse  of  an  Instrument— 11  Cox  C.  C  125;  a  permanent  Injury  must  be 
inflicted— 1  Car.  &  K.  539;  so,  ponrinpr  acid  into  tlie  eyes  of  a  mare  and 
blinding  her  is  indictable— 1  Moody  C.  C.  205.  The  willful  disfigure- 
ment or  maiming  a  horse  is  indictable— 8  Bush,  1;  S.  C.  1  Green  C.  K. 
293.  The  word  wound  must  be  taken  in  its  ordinary  sense— Law  B. 
1 C.  C.  115.  Sbavingthe  mane  and  cropping  the  tail  was  held  not  a 
disfignrement— Cheves  S.  C.  157:  contra,  2  Humph.  39:  but  driving  a 
ni^  1  mto  the  frog  of  a  horse's  hoof  is  a.maiming,  even  if  curable— Buss. 
&  B.  16. 

Malicions  killing.— It  Is  Indictable  to  mallciouslv  and  willfully  kill 
animals  of  another,  with  intent  to  injure  htm— 3  Tex.  Ct.  App.  31 ;  8 
Bush.  1 ;  S.  C.  1  oreen  C.  B.  293;  or  to  wantonly  kill  an  animal  where 
the  effect  Is  to  disturb  and  molest  a  family—^  Gratt.  7U8.  To  destroy 
tbe  horse  of  another  is  an  indictable  offense— 1  Dall.  335;  1  Tenn.  305; 
but  see  6  Humph.  283 ;  id.  285.  Killing  a  horse  with  malice  toward  the 
bailee  constitutes  the  offense,  though  there  be  no  malice  toward  the 
owner— 3Heisk.262;  S.  C.  1  Green  C.  B.521.  So,  killing  hogs  in  de- 
fendant's crop,  if  the  fence  Is  not  hog-proof,  is  an  offense- 3  Tex.  Ct. 
App.  228.  Dogs  are  protected— 13  Ired.  33;  2  Ind.  377;  34  N.  H.  523;  but 
not  in  Vlrginiar-17  Gratt.  617.  Ajs  to  South  Carolina,  the  question  is 
still  in  doubt— 14  Bich.  203:  but  going  to  a  porch  aud  shooting  a  dog, 
to  the  terror  of  the  people,  is  indictable— 8  Gratt.  708.  What  a  dog 
has  previously  done  is  no  defense  for  wantonly  killing  him,  when  not 
\ikjlagrdnte  delictur-b  Tex.  Ct.  App.  475. 

598.  Every  person  who,  witbin  any  public  cemetery 
or  burying-grouDd,  kills,  wounds,  or  traps  any  bird,  or  de- 
stroys any  bird's  nest  other  than  swallows'  nests,  or  re- 
moves any  eggs  or  young  birds  from  any  nest,  is  guilty  of 
a  misdemeanor. 

599.  That  section  five  hundred  and  ninety-nine  of  the 
Penal  Code  is  hereby  repealed.  [In  effect  March  12th, 
1880.] 

600.  Every  person  who  willfully  and  maliciously 
bums  any  bridge  exceeding  in  value  fifty  dollars,  or  any 
building,  snow-shed,  or  vessel,  not  the  subject  of  arson,  or 
any  stack  of  grain  of  any  kind,  or  of  hay,  or  any  growing 
or  standing  grain,  grass,  or  tree,  or  any  fence,  not  the  prop- 
erty of  such  person,  is  punishable  by  imprisonment  in  the 
Stat«  prison  for  not  less  than  one  nor  more  than  ten  years. 

Bnmipg.- Where  a  landlord  burned  shocks  of  com  on  the  land  after 
the  expiration  of  the  lease,  it  was  held  malicious  mischief— 81  111*  478. 
Destroying  any  barrack,  cock,  crib,  rick,  or  stack,  is  malicious  mis- 
chief—76  ID.  274;  so,  of  setting  Are  to  barrels  of  tar  belonging  to  ui^ 
other  person— 2  Hawks,  46. 

601.  Every  person  who  maliciously,  by  the  explosion 
of  gunpowder  or  other  explosive  substance,  destroys, 
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throws  down,  or  injures  the  whole  or  any  part  of  any 
building,  by  means  of  which  the  life  or  safety  of  a  human 
being  is  endangered,  is  guilty  of  felony. 

602.  Every  person  who  willfully  commits  any  trespass 
by  either — 

1.  Cutting  down,  destroying,  or  injuring  any  kind  Of 
wood  or  timber  standing  or  growing  upon  the  lands  of  an- 
other; or,  • 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on 
Buch  lands;  or, 

'  3.  Maliciously  injuring  or  severing  from  the  freehold  of 
another  anything  attached  thereto,  or  the  produce  thereof; 
or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situ- 
ated within  the  limits  of  any  incorporated  city,  without 
the  license  of  the  owner  or  legal  occupant  thereof,  any 
earth,  soil,  or  stone;  or 

6.  Digging,  taking,  or  carrying  away  from  any  land  in 
any  of  the  cities  of  the  State,  laid  down  on  the  map  or 
plan  of  such  city,  or  otherwise  recognized  or  established 
as  a  street,  alley,  avenue,  or  park,  without  the  license  of 
the  proper  authorities,  any  earth,  soil,  or  stone;  or, 

G.  Putting  up,  affixing,  fastening,  printing,  or  painting 
upon  any  property  belonging  to  the  State,  or  to  any  city, 
county,  town,  or  village,  or  dedicated  to  the  public,  or 
upon  any  property  of  any  person,  without  license  from 
the  owner,  any  notice,  advertisement,  or  designation  of, 
or  any  name  for  any  commodity,  whether  for  sale  or  other- 
wise, or  any  picture,  sign,  or  device  intended  to  call  atten- 
tion thereto;  or, 

7.  Entering  upon  any  lands  owned  by  any  other  per- 
son or  persons  whereon  oysters  or  other  shell-fish  are 
planted  or  growing;  or  injuring,  gathering,  or  carrying 
away  any  oysters  or  other  shell-fish  planted,  growing,  or 
being  on  any  such  lands,  whether  covered  by  water  or 
not,  without  the  license  of  the  owner  or  legal  occdpant 
thereof;  or  destroying  or  removing,  or  causing  to  be  re- 
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moved  OT  destroyed,  any  stakes,  marks,  fences,  or  signa 
iDtended  to  dealgiute  the  boundaries  and  limits  of  Aaj 
sucli  lands; 

— is  guilty  of  a  misdemeanor.    [In  effect  March  SOth, 
1878.] 
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€03  The  following  acts  do  not  constitate  a  public 
oQense,  within  tlie  meaningof  the  preceding  section: 

1.  Gathering  pitch  from  trees  on  the  public  lands  of  the 
State  or  United  States,  nolesB  the  baric  from  such  trees  la 
removed  for  more  than  on6.eighth  of  their  circumference, 
01  cut  made  more  than  three  inches  In  depth  into  the 
wood  tbereof ; 

2,  Cutting  trees  Qpon  the  public  lands  of  tne  State  or 
United  States,  in  good  faith  for  the  purpose  of  manufac- 
turing the  same  into  lumber  or  firewood,  or  preparins 
Bucb  lands  for  agricultural  or  mining  pnrposeSi 
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— aDless  such  acts  are  committed  upon  swamp  and  over- 
flowed, tide,  salt  marsh,  or  school  lands  belonging  to  the 
State,  or  within  the  limits  of  the  lands  granted  by  the 
United  States  to  this  State  by  Act  of  Congress  of  June 
thirteenth,  eighteen  hundred  and  sixty-four,  relating  to 

the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove. 

The  Yosemite  Valley  grant  was  not  In  the  natnre  of  a  trust— 6  Pac 
Coast  L.  J.  106.  It  waa  a  dedication  to  pnblio  use,  brought  about  by 
the  combined  action  of  the  Federal  and  State  govenunent»-id. 

604.  Every  person  who  maliciously  injures  or  destroys 
any  standing  crops,  grain,  cultivated  fruits  or  vegetables, 
the  property  of  another,  in  any  case  for  which  a  punish- 
ment is  not  otherwise  prescribed  by  this  Code,  is  guilty  of 
a  misdemeanor. 

605.  Every  person  who  either— 

1.  Maliciously  removes  any  monument  erected  for  the 
purpose  of  designating  any  point  in  the  boundary  of  any 
lot  or  tract  of  land,  or  a  place  where  a  subaqueous  tele- 
graph cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any 
such  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 

which  any  such  marks  have  been  made  for  such  purpose, 

with  intent  to  destroy  such  marks; 

—is  guilty  of  a  misdemeanor. 
Landmarks— see  2  Halst  426;  8  Leigh,  719. 

606.  Every  person  who  willfully  and  intentionally 
breaks  down,  pulls  down,  or  otherwise  destroys  or  injures 
any  public  jail  or  other  place  of  confinement,  is  punisha- 
ble by  flue  not  exceeding  ten  thousand  dollars,  and  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years. 

607.  Every  person  who  willfully  and  maliciously  cuts, 
breaks,  injures,  or  destroys  any  bridge,  dam,  canal,  flume, 
aqueduct,  levee,  embankment,  reservoir,  or  other  struc- 
ture erected  to  create  hydraulic  power,  or  to  drain  or  re- 
claim any  swamp  and  overflowed  tide  or  marsh  land,  or 
to  store  or  conduct  water  for  mining,  manufacturing,  rec- 
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lamation,  or  agricultural  purposes,  or  for  tbe  supply  of 
tbe  inhabitants  of  any  city  or  town,  or  any  embankment 
necessary  to  tbe  same,  or  eitber  of  tbem,  or  willfully  or 
maliciously  makes  or  causes  to  be  made,  any  aperture  in 
such  dam,  canal,  flume,  aqueduct,  reservoir,  embank- 
ment, levee,  or  structure,  witb  intent  to  injure  or  destroy 
the  same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in 
tbe  ground  for  tbe  purpose  of  securing;  any  sea-bank,  or 
sea-walls,  or  any  dock,  quay,  or  jetty,  lock  or  sea-wall ; 
or  who,  between  tbe  first  day  of  October  and  tbe  fifteenth 
day  of  April  of  each  year,  plows  up  or  loosens  the  soil  in 
the  bed  or  on  the  sides  of  any  natural  water-course  or 
channel,  without  removing  such  soil  within  twenty-four 
hours  from  such  water-course  or  channel;  or  who,  be* 
tween  the  fifteenth  day  of  April  and  the  first  day  of  Octo- 
ber of  each  year,  shall  plow  up  or  loosen  the  soil  in  the 
bed  or  on  the  sides  of  such  natural  water-course  or  chan- 
nel, and  shall  not  remove  therefrom  the  soil  so  plowed  up 
or  loosened  before  the  first  day  of  October  next  thereafter, 
is  guilty  of  a  misdemeanor,  and  upon  conviction,  punish- 
able by  a  fine  not  less  than  one  hundred  dollars  and  not 
exceeding  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  by  both ;  pro- 
vided, that  nothing  in  this  section  shall  be  construed  so  as 
to  in  any  manner  prohibit  any  person  from  digging  or  re- 
moving soil  from  any  such  water-course  or  channel,  for 
the  purpose  of  mining.    [In  effect  April  12th,  1880.] 

The  Act  of  April  12th,  1880,  amended  this  section  by  making  the 
offense  pxmishaDle  as  a  misdemeanor-^  Pac.  Coast  L.  J.  727;  but,  not- 
withstandiDff  the  repeal  of  the  punishment,  a  prosecution  for  a  felony- 
committed  before  the  repeal  could  be  maintained,  according  to  S  829 
of  the  Political  Code,  but  by  indictment,  not  information— 6  Pao.  Coast 
L.  J.  727. 

608.  Every  person  who  willfully  and  maliciously 
bums,  injures,  or  destroys  any  pile  or  raft  of  wood,  plank, 
boards,  or  other  lumber,  or  any  part  thereof,  or  cuts  loose 
or  sets  adrift  any  such  raft  or  part  thereof,  or  cuts,  breaks, 
injures,  sinks,  or  sets  adrift  any  vessel,  the  property  of  an- 
other, is  punishable  by  fine  not  exceeding  five  hundred 

PXN.  CODB.--99. 
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dollars,  or  by  imprisonment  in  the  county  jail  not  exceed- 
ing six  months. 
Bilalicloiulf  breaking  up  a  tx)ftt— 19  Wend.  420. 

609.  Every  person  who  willfully  removes  any  buoy 
or  beacon,  placed  in  any  waters  within  this  State  by  law- 
ful authority,  is  guilty  of  a  misdemeanor. 

610.  Every  person  who  unlawfully  masks,  alters,  or 
removes  any  light  or  signal,  or  willfully  exhibits  any 
light  or  signal,  with  intent  to  bring  any  vessel  into  dan- 
ger, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  three  nor  more  than  ten  years. 

611.  Every  person  who  unlawfully  obstructs  the  nav- 
igation of  any  navigable  stream,  is  guilty  of  a  misde- 
meanor. 

612.  Every  person  who  throws,  deposits,  or  permits 
another  in  his  employ  to  throw  or  deposit,  any  sawdust, 
slabs  or  refuse  lumber,  in  any  place  where  it  may  be 
carried  or  fall  into  the  waters  of  Humboldt  Bay,  without 
first  having  constructed  piers,  bulkheads,  dams,  or  other 
contrivances,  approved  by  the  Board  of  Supervisors  of 
Humboldt  County,  to  prevent  the  same  from  escaping 
into  the  channels  of  such  bay,  is  guilty  of  a  misdemeanor. 

613.  Every  person  who,  within  the  anchorage  of  any 
port,  harbor,  or  cove  of  this  State,  into  which  vessels  may 
enter  for  the  purpose  of  receiving  or  discharging  cargo, 
throws  overboard  from  any  vessel  the  ballast,  or  any  part 
thereof,  or  who  otherwise  places  or  causes  to  be  placed 
in  such  port,  harbor,  or  cove,  any  obstructions  to  the  nav- 
igation thereof,  is  guilty  of  a  misdemeanor. 

614.  Every  person  mooring  any  vessel  to  or  hanging 
on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  com- 
petent authority  in  any  navigable  waters  of  this  State,  is 
guilty  of  a  misdemeanor. 

615.  Every  person  who  willfully  injures,  defaces,  or 
removes  any  signal,  monument,  building,  or  appurtenance 
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thereto,  placed,  erected,  or  used  by  persons  engaged  in 
the  United  States  Coast  Survey,  is  guilty  of  a  misde- 
meanor. 

616.  Every  person  who  intentionally  defaces,  obliter« 
ates,  tears  down,  or  destroys  any  copy  or  transcript,  or 
extract  from  or  of  any  law  of  the  United  States  or  of  this 
State,  or  any  proclamation,  advertisement,  or  notification 
set  up  at  any  place  in  this  State,  by  authority  of  any  law 
of  the  United  States  or  of  this  State,  or  by  order  of  any 
court,  before  the  expiration  of  the  time  for  which  the 
same  was  to  remain  set  up,  is  punishable  by  fine  not  less 
than  twenty  nor  more  than  one  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  more  than  one  month. 

Tearing  down  adyertisements  and  not  putting  them  np  again  is 
within  the  statute-Addis.  267;  66  111.  210. 

617.  Every  person  who  maliciously  mutilates,  tears, 
defaces,  obliterates,  or  destroys  any  written  instroment, 
the  property  of  another,  the  false  making  of  which  would 
be  forgery,  is  punishable  by  imprisonment  in  the  State 
prison  for  not  less  than  one  nor  more  than  five  years. 

Malicioas  destmction  of  records  of  a  police  court— 22  TTp.  Can.  G. 
P.  246. 

618.  Every  person  who  willfully  opens  or  reads,  or 
causes  to  be  read,  any  sealed  letter  not  addressed  to  him- 
self, without  being  authorized  so  to  do,  either  by  the 
writer  of  such  letter  or  by  the  person  to  whom  it  is  ad- 
dressed, and  every  person  who,  without  the  like  author- 
ity, publishes  any  of  the  contents  of  such  letter,  knowing 
the  same  to  have  been  unlawfully  opened,  is  guilty  of  a 
misdemeanor. 

619.  Every  person  who  willfully  discloses  the  contents 
of  a  telegraphic  message,  or  any  part  thereof,  addressed 
to  another  person,  without  the  permission  of  such  person, 
unless  directed  so  to  do  by  the  lawful  order  of  a  court,  is 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars. 
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CHAPTER  I. 

VIOIiATION  OP  THE  LAWS  FOR  THE \PBBSBBVATION    OF. 

GAME  AKD  FISH. 

S  626.  Destruction  of  grouse,  duck,  etc.,  when  prohibited. 

1627.  Repealed. 

S  628.  Destruction  of  elk,  etc.,  repealed. 

S  629.  Having  game  in  possession,  repealed. 

S  630.  Use  of  phosphorus  on  land  in  certain  counties. 

S  631.  Quail,  partridge,  or  grouse.    . 

S  632.  Taking  trout  by  nets,  etc.,  prohibited. 

i  633.  Limit  of  time  for  taking  trout. 

S  634.  Taking  salmon,  when  prohibited. 

§  635.  Use  of  explosive  substances  in  fishing  prohibited. 

S  636.  Permanent  contrivances  for  catching. 

S  637.  Fishways  and  ladders,  penalties  for  not  keeping. 

S-i^  626.  Every  person  who,  in  tbe  State  of  California,  be- 
^  ^  •  tween  the  first  day  of  March  and  the  first  day  of  October 
'in  each  year,  hunts,  pursues,  takes,  kills,  or  destroys 
quail,  partridges,  or  grouse,  or  rail,  is  guilty  of  a  misde- 
meanor. Every  person  who,  in  any  of  the  counties  of 
this  State,  at  any  time  takes,  gathers,  or  destroys  the  eggs 
of  any  quail,  partridge,  or  grouse  is  guilty  of  a  misde- 
meanor. .  Every  person  who,  in  this  State,  between  the 
*  first  day  of  January  and  the  first  day  of  June  in  each 
year,  hunts,  pursues,  takes,  kills,  or  destroys  doves  is 
guilty  of  a  misdemeanor.  Every  person  who,  between 
the  first  day  of  November  in  each  year  and  the  first  day 
of  July  in  the  following  year,  hunts,  pursues,  takes,  kills, 
or  destroys  any  male  deer,  or  buck,  is  guilty  of  a  misde- 
meanor. Any  person  in  the  State  of  California  who  has 
in  his  possession  any  hides  or  skins  of  any  deer,  elk,  ante- 
lope, or  mountain  sheep,  killed  between  the  first  day  of 
November  and  the  first  day  of  July,  is  guilty  of  a  misde- 
meanor.   Every  person  who  shall  at  any  time  in  the  State 
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of  California  hunt,  pursue,  take,  kill,  or  destroy  any  an- 
telope, elk,  mountain  sheep,  female  deer,  or  doe,  shall  lie 
guilty  of  a  misdemeanor.  Every  person  who  shall  at  any 
time  hunt,  pursue,  take,  kill,  or  destroy  any  spotted  fawn 
is  guilty  of  a  misdemeanor.  Every  person  who  shall 
take,  kill,  or  destroy  any  of  the  animals  mentioned  in  this 
section  at  any  time,  unless  the  carcass  of  such  animal  is 
used  or  preserved  by  the  person  taking  or  slaying  it,  or  is 
sold  for  food,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall  buy,  sell^  offer  or  expose  for  sale,  transport,  or 
have  in  his  possession  any  deer  from  which  evidence  of 
sex  has  been  removed,  or  any  of  the  aforesaid  game  at  a 
time  when  it  is  unlawful  to  kill  the  same,  as  provided  by 
this  and  subsequent  sections,  is  guilty  of  a  misdemeanor. 
[Approved  March  9th,  1883.    In  effect  July  1st,  1883.  ] 

•    627.    Section  number  six  hundred  and  twenty-seven 
^r  > '  i'  of  the  iPenal  Code  of  California  is  hereby  repealed.    [Ap- 
^'•^;.        proved  March  9th,  1883.    In  effect  July  1st,  1883.] 

'  e  L'  628.,  :§^cyon  number  six  hundred  and  twenty-eight  of 
^"'^^t'o  *^6  Penal  oTodQ  wUlJaHtornia  is  hereby  repealed.  [Ap- 
/V-.         proved  Match  9tli,  1883.(   In  effect  July  1st,  1883.] 

'• ,  qy'     629.    Section  number  six  hundred  and  twenty-nine  of 
^T^  the  Penal  Code  of  California  is  hereby  repealed.    [Ap- 
'^         proved  March  9th,  1883.    In  effect  July  1st,  1883.] 

/      63Q.    ]^very  person  who,  in  the  counties  of  Santa  Clara, 
,   Contra- Oo3Sat  San«Jo^quin,  Santa  Cruz,  or  San  Mateo, 
usiBs  or  distributes  phosphorus  upon  any  land  or  ground, 
between  the  first  day  of  March  and  the  first  day  of  No- 
vember in  any  year,  is  guilty  of  a  misdemeanor. 

•  9  Ci  ^^^*  Every  person  who  shall  at  any  time  net,  pound, 
^*^^weir,  cage,  or  trap  any  quail,  partridge,  or  grouse,  and 
every  person  who  shall  sell,  buy,  transport,  or  give  away, 
or  offer  or  expose  for  sale  or  have  in  his  possession,  any 
quail,  partridge,  or  grouse  that  have  been  snared,  cap- 
tured, or  taken  in  or  by  means  of  any  net,  pound,  Veir, 
cage,  or  trap,  is  guilty  of  a  misdemeanor.    Proof  of  pos- 
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session  of  any  quail,  partridge,  or  grouse  which  shall  Jiot 
show  evidence  of  having  been  taken  by  means  other  than 
a  net,  pound,  weir,  cage,  or  trap  shall  be  prima  facie  evi- 
dence, in  any  prosecution  for  a  violation  of  the  provisions 
of  this  section,  that  the  person  in  whose  possession  such 
quail,  partridge,  or  grouse  is  found  took,  killed,  or  de- 
stroyed the  same  by  means  of  a  net,  pound,  weir,  cage,  or 
trap.  [Approved  March  9th,  1883.  In  effect  July  1st, 
1883.] 

r^  /  .    632.    Every  person  who,  in  the  State  of  California,  at 

-2*-^any  time  takes  or  catches  any  trout  except  with  hook 

f  and  line  is  guilty  of  a  misdemeanor.    Any  person  or  pei> 

^  *^  'sons  who  shall  at  any  time  take,  procure,  or  destroy  any 

**»^     fish  of  any  kind  by  means  of  explosives  is  guilty  of  a 

misdemeanor.    [Approved  March  9th,  1883. .  In  effect  July 

1st,  1883.  J 

• -V       633.  .!E very /person  who  takes,  catches,  or  kills  any  'j 
•■'      specklcldTtrpum  brook  or^ali^on  trout,  or  any  variety  ot  ^  C  ^ 
trout,  ietw^n  >h^j^i^t  id^y  oft  November  and  the  first  ^-^^'^"'^ 
dlay  of  April  ip  the  following  yWr,  is  guilty  of  a  misde- 
meanor.   [In  effect  March  30th,  1878.] 

^gij^^    634.    Every  person  who,  between  the  thirty-first  day 
yy^of  July  and  the  first  day  of  September  of  each  year,  takes 
A  . .  or  catches,  buys,  sells,  or  has  in  his  possession,  any  fresh 
Ti-  salmon  is  guilty  of  .a  misdemeanor.    Every  person  who 
•j^  t    shall  set  or  draw,  or  assist  in  setting  or  drawing,  any  net 
'%  /^  or  seine  fortlie  purpose  of  taking  or  catching  salmon  or 
^_l     shad  in  any  of  the  public  waters  of  this  State,  at  any  time 
between  sunrise  of  each  Saturday  and  twelve  o'clock 
noon  of  the  following  Sunday,  is  guilty  of  a  misdemeanor. 
Every  person  who  shall,  for  the  purpose  of  catching  sal- 
mon or  shad  in  any  of  the  navigable  rivers,  streams,  or 
sloughs  of  this  State,  fish  with  or  use  any  seine  or  net,  the 
meshes  of  which  are,  when  drawn  close  together  and 
measured  longitudinally,  less  than  seven  and  one-half 
inches  in  length,  is  guilty  of  a  misdemeanor.    [Approved 
March  9th,  1883.    In  effect  July  1st,  1883.] 


§§  635-6  QAMB  AND  FISH.  262 


^^^1       635.    Every  person  who  places  or  allows  to  pass  into 

*^Jrt     *^y  ^^  *^®  waters  of  this  State  any  lime,  gas,  tar,  cocculus 

■J  J    indicus,  or  any  9ther  substance  deleterious  to  fish,  is 

^  '•I  'f  guilty  of  a  misdemeanor.    And  every  person  who  uses 

any  poisonous  or  explosive  substances  for  the  purpose  of 

taking  or  destroying  fish  is  guilty  of  a  misdemeanor; 

providedf  that  sawdust  shall  not  be  deemed  a  deleterious 

substance.    Any  person  who  shall  catch,  take,  or  carry 

away  any  trout,  or  other  fish,  from  any  stream,  pond,  or 

reservoir  belonging  to  any  person  or  corporation,  without 

the  consent  of  the  owner  thereof,  which  stream,  pond,  or 

reservoir  has  been  stocked  with  fish  by  hatching  therein 

eggs  or  spawn,  or  by  placing  the  same  therein,  is  guilty 

of  a  misdemeanor.    [In  effect  April  1st,  1876.] 

»tf  /•  636.  Every  person  who  shall  set,  use,  or  continue,  or 
^"'"'f/i  who  ahall  assist  in  setting,  using,  or  continuing,    any 

^  V  J  pound,  weir,  set-net,  trap,  or  any  other  fixed  or  permanent 
"^'^  "contrivance  for  catching  fish  in  the  waters  of  this  State, 
'  is  guilty  of  a  misdemeanor.  Every  person  who  shall 
cast,  extend,  or  set  any  seine  or  net  of  any  kind  for  the 
catching  of  fish  in  any  river,  stream,  or  slough  of  this 
State  which  shall  extend  more  than  one-third  across  the 
width  of  said  river,  stream,  or  slough,  at  the  time  and 
place  of  such  fishing,  is  guilty  of  a  misdemeanor.  Every 
person  who,  by  seine  or  any  other  means,  shall  catch  the 
^  young  of  fish  of  any  species,  and  who*  shall  not  return  the 
same  to  the  water  immediately  and  alive,  or  who  shall 
sell  or  offer  for  sale  any  such  fish,  fresh  or  dried,  is  guilty 
of  a  misdemeanor.  Every  person  convicted  of  a  violation 
of  any  of  the  provisions  of  this  chapter  shall  be  punished  by 
fine  of  not  less  than  fifty  dollars  and  not  more  than  three 
hundred  dollars,  or  imprisonment  in  the  county  jail  of  the 
county  where  the  offense  was  committed  for  not  less  than 
thirty  days  nor  more  than  six  months,  or  by  both  such 
fine  and  imprisonment.  One-half  of  all  moneys  collected 
for  fines  for  violation  of  the  provisions  of  this  chapter 
shall  be  paid  to  informers,  and  one-half  to  the  district 
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attorney  of  the  county  in  which  the  action  is  prosecuted; 
all  other  costs  shall  be  charged  against  the  county  in 
which  the  action  is  prosecuted.  Nothing  in  this  chapter 
shall  be  construed  to  prohibit  the  United  States  Fish 
Commissioners  or  the  Fish  Commissioners  of  the  State  of 
California  from  taking  such  fish  as  they  shall  deem  neces- 
sary for  the  purpose  of  artificial  hatching,  nor  at  any  time. 
It  shall  not  be  lawful  for  any  person  to  buy  or  sell,  or 
offer  or  expose  for  sale  within  this  State,  any  kind  of 
trout  (except  brook  trout)  less  than  eight  inches  in  length. 
Any  person  violating  the  provisions  of  this  section  is 
guilty  of  a  misdemeanor.  [Approved  March  9th,  1883« 
In  effect  July  1st,  1883.] 

Before  amendment  1883 ,  provisions  as  to  forfeiture  of  nets,  etc., 
held  unconstitutional— 57  Cal.^51. 

637.    Every  owner  of  a  dam  or  other  obstruction  ip  the 
waters  of  this  State,  who,  after  being  requested  by  the  y*<. 
fish  commissioners  so  to  do,  fails  to  construct  and  keep  in  ^ 
repair  sufficient  fish  ways  or  ladders  on  such  dam  or  ob-  ^ 
struction,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  §  4046,  sabd.  23.   See  10  llass.  391  s  6  Pick.  199. 
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CHAPTER  n. 

OV  OTBB&  AlTD  MISCELLAKBOX7S  OFFENSES. 

S  638.  Neglect  or  pos^nement  of  telegraphic  messages. 

§  639.  Employtf  using  iof  ormation  from  messages. 

S  640.   Clandestinely  learning  the  contents  of  a  telegram. 

S  611.  Bribing  telegrapUc  operator. 

S  642.  Collecting  tolls,  etc.,  at  San  FraoclBco,  without  authority. 

S  643.  Violations  of  police  regulations  of  San  Francisco  harbor. 

S  644.  Enticing  seamen  to  desert. 

S  64ft.  Harboring  deserting  seamen. 

S  646.  Aiding  apprentices  to  run  away  or  harboring  them.  , 

S  647.  Vagrants. 

S  648.  Issuing  or  circulating  paper  money. 

S  640.  Offlders  of  fire  department  issuing  false  certificates  of  exemp* 

tion.  • 

S  660.  Sending  letters  threatening  to  expose  another. 
S  651.  Bequiring  apprentices  to  work  more  than  eight  hours. 
S  652.  National  Guard  failure  to  attend  parade,  obey  orders,  etc 
S  653.  Member  of  National  Guard,  insubordination  of . 
S654.  Abuse  of  school  teachers. 

638.  Every  agent,  operator,  or  employ^  of  any  tele- 
graph office,  who  willfully  refuses  or  neglects  to  send  any 
message  received  at  such  office  for  transmission,  or  willful- 
ly  postpones  the  same  out  of  its  order,  or  willfully  refuses 
or  neglects  to  deliver  any  message  received  by  telegraph, 
is  guilty  of  a  misdemeanor.  Nothing  herein  contained 
shall  be  construed  to  require  any  message  to  be  received, 
transmitted,  or  delivered,  unless  the  charges  thereon 
have  been  paid  or  tendered,  nor  to  require  the  sending, 
receiving,  or  delivery  of  any  message  counseling,  aiding, 
abetting,  or  encouraging  treason  against  the  government 
of  the  United  States  or  of  this  State,  or  other  resistance  to 
the  lawful  authority,  or  amy  message  calculated  to  further 
any  fraudulent  plan  or  purpose,  or  to  instigate  or  en- 
courage the  perpetration  of  any  unlawful  act,  or  to  faoil- 
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itate  the  escape  of  any  criminal  or  person  accused  of 
crime. 

8ee  ClT.  Code,  SS  2161, 2162, 2207. 

639.  Every  agent,  operator,  or  employ^  of  any  tele- 
^praph  office,  who  in  any  way  uses  or  appropriates  any  in- 
formation derived  by  him  from  any  private  message  pass- 
ing through  his  hands,  and  addressed  to  any  other  person, 
or  in  any  other  manner  acquired  by  him  by  reason  of  his 
trust  as  such  agent,  operator,  or  'employ^,  or  trades  or 
speculates  upon  any  such  information  so  obtained,  or  in 
any  manner  turns,  or  attempts  to  turn,  the  same  to  his 
own  account,  profit,  or  advantage,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years,  or 
by  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by 
both  such  fine  and  imprisonment 

640.  Every  person  who,  by  means  of  any  machine,  in- 
strument, or  contrivance,  or  in  any  other  manner,  will- 
fully and  fraudulently  reads,  or  attempts  to  read,  any 
message,  or  to  learn  the  contents  thereof,  whilst  the  same 
is  being  sent  over  any  telegraph  line,  or  willfully  and 
fraudulently,  or  clandestinely,  learns  or  attempts  to  learn 
the  contents  or  meaning  of  any  message,  while  the  same 
is  in  any  telegraph  office,  or  is  being  received  thereat  or 
sent  therefrom,  or  who  uses  or  attempts  to  use,  or  com- 
municates to  others,  any  information  so  obtained,  is  pun- 
ishable as  provided  in  section  six  hundred  and  thirty- 
nine. 

64J..  Every  person  who,  by  the  payment  or  promise  of 
any  bribe,  inducement,  or  reward,  procures  or  attempts 
to  procure  any  telegraph  agent,  operator,  or  employ^  to 
disclose  any  private  message,  or  the  contents,  purport, 
substance,  or  meaning  thereof,  or  offers  to  any  such  agent, 
operator,  or  employ^  any  bribe,  compensation,  or  reward 
for  the  disclosure  of  any  private  information  received  by 
him  by  reason  of  his  trust  as  such  agent,  operator,  or  em« 
Pxir.  Coi>B^— sea. 
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ploy^,  or  uses  or  attempts  to  use  any  such  information  so 
obtained,  is  punishable  as  provided  in  section  six  hundred 
and  thirty-nine. 

642.  Every  person  who  collects  any  toll,  wharfage,  or 
dockage,  or  lands,  ships,  or  removes  any  proi>erty  upon  or 
from  any  portion  of  the  water  front  of  San  Francisco,  or 
from  or  upon  any  of  the  wharves,  piers,  or  landings  un- 
der the  control  of  the  Board  of  State  Harbor  Commission- 
ers, without  being  by*such  board  authorized  so  to  do,  is 
guilty  of  a  misdemeanor. 

See  PoL  Code,  §S  2524,  subd.  6;  2527, 2589, 2640. 

643.  Every  person  who  violates  any  of  the  provisions 
of  the  laws  of  this  State  relating  to  sailor  boarding-houses 
and  shipping-offices  in  San  Francisco,  or  who  receives 
any  gratuity  or  reward  other  than  as  therein  provided,  for 
the  performance  of  any  services  under  a  license  issued 
pursuant  to  the  provisions  of  such  laws,  is  guilty  of  a 
misdemeanor. 

See  PoL  Code,  SS  2583-2607. 

644.  Every  person  who  entices  seamen  to  desert  from 
any  vessel  lying  in  the  waters  of  this  State,  and  on  board 
of  which  they  have  shipped  for  a  term  or  voyage  unex- 
pired at  the  time  of  such  enticement,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  S  2602. 

645.  Every  person  who  harbors  or  secretes  any  sea- 
man, knowing  him  to  be  shipped,  and  with  a  view  to  per- 
suade or  enable  him  to  desert,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  2602, 2607. 

646.  Eyery  person  who  willfully  and  knowingly  aids, 
assists,  or  encourages  to  run  away,  or  who  harbors  or 
conceals  any  person  bound  or  held  to  service  or  labor,  is 
guilty  of  a  misdemeanor. 

See  Civ.  Code,  §  264. 

647.  Every  person  (except  a  California  Indian)  jnrith- 
out  visible  means  of  living,  who  has  the  physical  ability 
to  work,  and  who  does  not  for  the  space  of  ten  days  seek 
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employment,  nor  labor  when  employment  is  offered  him; 
every  healthy  beggar  who  solicits  alms  as  a  business; 
every  person  who  roams  about  from  place  to  place  with- 
out any  lawful  business;  every  idle  or  dissolute  person, 
or  associate  of  known  thieves,  who  wanders  about  the 
streets  at  late  or  unusual  hours  of  the  night,  or  who  lodges 
in  any  barn,  shed,  shop,  outhouse,  vessel,  or  place  other 
than  such  as  is  kept  for  lodging  purposes,  without  the 
permission  of  the  owner  or  party  entitled  to  the  posses- 
sion thereof;  every  lewd  and  dissolute  person,  who  lives 
in  and  about  houses  of  ill-fame,  and  every  common  pros- 
titute and  common  drunkard,  is  a  vagrant,  and  punish- 
able by  imprisonment  in  the  county  jail  not  exceeding 

ninety  days. 

At  common  law.  all  Tagrants  may  1)0  taken  up  and  bound  over  to 
good  behavior— 9  Allen,  611 ;  2  Lea,  (Tenn.)  1.%;  108  Mass.  17 ;  1  McMuIl. 
5(>3;  6  Mod.  240:  but  there  must  be  reasonable  grounds  of  suspicion— 
14  Mo.  138;  2  Lu.  Baym.  1296;  3  Taunt.  14.  A  vagrant  is  a  person  who 
bas  no  lawful  means  of  support— 4  FarkerCr.  R.  611 ;  59  Ind.  173.  In 
Massachusetts,  It  is  sufficient  if  he  habitually  misspends  his  time— 5 
Allen,  611;  108  Mass.  17.  Statutes  concerning  vagrants  are  constitu* 
tional— 1  McMuU.  601;  4  Parker  Cr.  B.  611;  and  see  4  Id.  616;  6Blnn. 
616;  14  Gray,  397;  108  Mass.  17;  65  N.  0.  339;  49  Ala.  22;  61  Ga.  264;  62 
id.  674. 

Vagrancr.— Statutes  concemiiM^  vagrants  are  constitutional— 1  Mc- 
MuIl. 601  ;  4  Parker  Cr.  B.  61 1 ;  and  see  id.  6 16 :  6  Blnn.  616 ;  14  Gray,  397 ; 
108  Mass.  17;  66  N.  C.  339;  49  Ala.  22;  61  Ga.  264;  62  Id.  674.  A  person 
-who  has  no  means  of  support,  and  Is  not  in  good  faith  seeking  employ- 
ment, is  a  vagrant— 69  Ind.  173;  4  Parker  Cr.  B.  611 ;  62  Ala.  378;  so,  if  a 
person  habitually  misspends  his  time,  it  is  suf&cient— 6  Allen,619;  108 
Mass.  17.  At  common  law,  all  idle  persons  and  vagrants  may  be  taken 
up  and  bound  over  to  ffood  behavior- 108  Mass.  17 ;  6  Allen,  61 1 ;  2  Lea, 
(Tenn.)  168;  1  McMulI.  603;  6  Mod.  240;  bat  to  Justify  arrest,  there 
must  be  reasonable  grounds  of  suspicion— 14  Mo.  138;  2  Ld.  Baym.  1296; 
8  Taunt.  14. 

648.  Every  person  who  makes,  issues,  or  puts  in  cir- 
culation any  bill*  check,  ticket,  certificate,  promissory 
note,  or  the  paper  of  any  bank,  to  circulate  as  money,  ex- 
cept as  authorized  by  the  laws  of  the  United  States,  for 
the  first  offense  is  guilty  of  a  misdemeanor,  and  for  each 
and  every  subsequent  offense  is  guilty  of  felony. 

See  post,  S  654;  Cly.  Code,  §  356.   See  Const.  Gal.  art.  iv,  §  35. 

649.  Every  officer  of  a  fire  department  who  willfully 
issues,  or  causes  to  be  issued,  any  certificate  of  exemp- 
tion to  a  person  not  entitled  thereto,  is  guilty  of  a  mis- 
demeanor. 


§§  650-4  AUSCSLLANBOUS  OFFENSES.  268 

650.  Every  person  who  knowingly  and  willfully  sends 
or  delivers  to  another  any  letter  or  writing,  whether  sub- 
scribed or  not,  threatening  to  accuse  him  or  another  of  a 
crime,  or  to  expose  or  publish  any  of  his  failings  or  in« 
iirmities,  is  guilty  of  a  misdemeanor. 

See  ante,  S  623. 

651.  Every  person  having  a  minor  child  under  his 
control,  either  as  a  ward  or  an  apprentice,  who,  except  in 
vinicultural  or  horticultural  pursuits,  or  in  domestio  or 
household  occupations,  requires  such  child  to  labor  more 
than  eight  hours  in  any  one  day,  is  guilty  of  a  misde- 
meanor. 

See  Stat.  1872. 

652.  Every  commissioned  officer  of  the  National 
Guard,  who  willfully  fails  to  attend  any  parade  or  en- 
campment, and  every  member  of  the  National  Guard 
who  neglects  or  refuses  to  obey  the  lawful  command  of 
his  superior  on  any  day  of  parade  or  encampment,  or  to 
perform  such  military  duty  as  may  be  lawfully  required 
of  him,  is  punishable  by  a  fine  of  not  less  than  five  nor 
more  than  one  hundred  dollars. 

See  Pol.  Code,  SS  1930, 2018-2030. 

653.  Every  member  of  the  National  Guard  who,  when 
duly  notified,  fails  to  appear  at  a  parade,  or  who  disobeys 
any  lawful  order,  or  who  uses  disrespectful  language  to- 
wards his  superior,  or  who  commits  any  act  of  insubor- 
dination, is  guilty  of  a  misdemeanor. 

654.  Every  parent,  guardian,  or  other  person,  who  up< 
braids,  insults,  or  abuses  any  teacher  of  the  public  schools, 
in  the  presence  or  hearing  of  a  pupil  thereof,  is  guilty  of  a 
misdemeanor.  [Approved  March  30th,  in  effect  July  1st, 
1874.] 
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TITLE  XVI. 

General  Provisions. 

S  654.  Acts  made  punlsliable  by  different  provisions  of  this  Code. 

S  €55.  Acts  punishable  under  f  oreigrn  law. 

S  656.  Foreign  conviction  or  acqoittaL 

S  657.  Contempts,  how  pnj^lshable. 

S  658.  Mitigation  of  ponishment  in  certain  cases. 

S  659.  Aiding  in  misdemeanor. 

S  660.  Sending  letters,  when  deemed  complete. 

S  661.  Bemoval  from  office  for  neglect  of  official  duty. 

S  662.  Omission  to  perform  duty,  when  punishable. 

$  663.  Attempts  to  commit  crimes,  when  punishable. 

§  664.  Attempts  to  comihit  crimes,  how  punishable. 

S  665.  Bestrictions  upon  the  preceding  sections. 

S  666.  Second  offense,  how  punished  after  conviction  of  former  of- 
fense. 

S  667.  Second  offenses,  how  punished  after  conviction  of  attempt  to 
commit  a  State  prison  offense. 

S  668.  Foreign  conviction  for  former  offense. 

S  669.  Second  term  of  imprisonment,  when  to  commence. 

S  670.  When  term  of  imprisonment  commences,  etc. 

S  671.  Imprisonment  for  life. 

S  672.  Fine  may  be  add9d  to  imprisonment. 

S  673.  Civil  rights  of  convict  suspended. 

S  674.  CivU  death.  i 

S  675.  Limitations  on  two  preceding  sections.  I 

S  676.  Person  of  convict  protected. 

§  677.  Forfeitures. 

S  678.  Valuation  in  gold  coin. 

654.  An  act  or  omission  which  is  made  punishable  in 
different  ways  by  different  provisions  of  this  Code,  may 
be  punished  under  either  of  such  provisions,  but  in  no 
case  can  it  be  punished  under  more  than  one;  an  acquit- 
tal or  conviction  and  sentence  under  either  one  bars  a 
prosecution  for  the  same  act  or  omission  under  any  other. 
In  the  cases  specified  in  sections  six  hundred  and  forty- 
eight,  six  hxmdred  and  sixty-seven,  and  six  hundred  and 
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sixty-eight,  the  punishments  therein  prescribed  must  be 
substituted  for  those  prescribed  for  a  first  offense,  if  the 
previous  conviction  is  charged  in  the  indictment  and 
found  by  the  jury. 

Effect  of  plea  of  guilty  is  to  confess  the  offense  charged,  which  in- 
cludes the  previous  conviction,  and  defendant  must  be  sentenced  for  a 
felony— 49  CaL  395.   See  poatt  S  llftS. 

655.  An  act  or  omission  declared  punishable  by  this 
Code  is  not  less  so  because  it  is  also  punishable  under  the 
laws  of  another  State,  government,  or  country,  unless  the 

contrary  is  expressly  declared.        * 

Adjustment  of  punishment— When  an  offense  is  committed  against 
two  sovereignties,  the  first  prosecuting  absorbs  it— 97  U.  S.  309;  but 
when  partly  against  one  and  partly  against  the  other,  the  sentence  of 
the  other  is  to  be  taken  into  account  in  adjusting  the  sentence— see 
Whart.  Cr.  PI.  &  Pr.  SS  441, 4ft3:  and  the  grade  of  offense  will  be  con- 
sidered—id.; Whart  Conn,  of  I«.  S  920. 

656.  Whenever  on  the  trial  of  an  accused  person  it 
appears  that  upon  a  criminal  prosecution  under  the  laws 
of  another  State,  government,  or  country,  founded  upon 
the  act  or  omission  in  respect  to  which  he  is  on  trial,  he 
has  been  acquitted  or  convicted,  it  is  a  sufficient  de- 
fense. 

See  post,  %10U. 

657.  A  criminal  act  is  not  the  less  punishable  as  a 
crime  because  it  is  also  declared  to  J)e  punishable  as  a 
contempt. 

Instances.— Assault  on  a  judge— 25  La.  An.  532:  rescues  and  escapes 
—1  Dutch,  209;  misbehavior  or  malpractice  of  officer— 1  Blackf.  1()6;  2 
Burr.  799;  misconduct  of  Inferior  Judges— (i3Ind.  81;  libelous  publica- 
tions of  court  proceedings— 16  Ark.  884;  4  111.  405;  conspiracies  to  ob- 
struct Justice— 25  Vt.  415;  2  Hill,  (S.  0282;  2  Pars.  Cas.357;  3  Zab.  33; 
50  Ind.  465;  fraud  and  corruption  of  solicitors  and  officers  of  court— 5 
Best.  &  S.  299. 

658.  When  it  appears,  at  the  time  of  passing  sen- 
tence upon  a  person  convicted  upon  indictment,  that 
such  person  has  already  paid  a  line  or  suffered  an  impris- 
onment for  the  act  of  which  he  stands  convicted,  under 
an  order  adjudging  it  a  contempt,  the  court  authorized  to 
pass  sentence  may  mitigate  the  punishment  to  be  imposed, 
in  its  discretion. 

Discretion  of  court— See  Desty's  Grim.  Law,  §  46  b. 
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659.  Whenever  an  act  la  declared  a  misdemeanor,  aod 
no  pnnlBbmeut  foi  counseling  or  aiding  In  the  commiBBioti 
ot  Buch  Mtt  Is  expreBBly  prescribed  by  law,  every  person 
who  counsels  or  aids  a,Q0tlicr  in  the  commission  of  sncti 
act  la  golltj  of  a  misdemeanor 


Iowa,  lot 


thougli  the  principal 
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660     In  tlie  yarions  cases  in  nhicta  tlie  sending  of  ft 

letterlHmadecriminsJbytbis  Code,  the  offense  is  deemed 
complete  from  the  thne  when  each  tetter  is  deposited  in 
any  post-office  or  any  other  place,  or  delivered  to  any 
pertion,  with  intent  that  it  shall  be  forwarded. 

decent mauer— II  Ulatchf.  n^;  see  SB  U.  S.  7^,  As  to  challeuieH  Co 
(Ubt-S  Brev.  243jM  Ga.  332;  Iliawks.jaT;  1  Const.  S,  0.  m;  I  Camp. 

reached  Ita  dealinadon— 2  Gamp.  H)B.   Ualiing  oB^r  to  brlli«-2  DSU. 

661.  In  addition  to  the  penalty  affixed  by  express 
terms,  to  every  neglect  or  violstion  of  official  dnty  on  the 
part  of  public  officers— State,  county,  city,  or  township— 
where  It  is  not  so  expressly  provided,  they  may,  in  the 
discretion  of  the  court,  be  removed  from  office. 

See  Fol.  Code,  iiUltttig. 
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662.  Ko  person  is  punishable  for  an  omission  to  per- 
form an  act,  where  such  act  has  been  performed  by  an- 
other person  acting  in  his  behalf,  and  competent  by  law 
to  perform  it. 

663.  Any  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  intended  or  attempted  was  perpetrated  by  such 
person  in  pursuance  of  such  attempt,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  such  person 
to  be  tried  for  such  crime. 

664.  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetra- 
tion thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  the  punishment  of  such  attempts,  as  follows : 

1.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  more,  or  by 
imprisonment  in  a  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  State 
prison,  or  in  a  county  jail,  as  the  case  may  be,  for  a  term 
not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  five 
years,  the  person  guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  county  jail  for  not  more  than  one 
year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine, 
the  offender  convicted  of  such  attempt  is  punishable  by 
a  fine  not  exceeding,  one-half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment and  by  a  fine,  the  offender  convicted  of  such  at- 
tempt may  be  punished  by  both  imprisonment  and  fine, 
not  exceeding  one-half  the  longest  term  of  imprisonment 
and  one-half  the  largest  fine  which  may  be  imposed  upon 
a  conviction  for  the  offense  so  attempted. 

Attempts  included  iu  §§  216,  217.  220-222  are  not  included  in  tbis 
section.    See  Desty's  Crim.  Law,  §  12. 
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665.  The  last  two  sections  do  not  protect  a  person 
who*  in  attempting  unsuccessfully  to  commit  a  crime,  ac- 
complishes the  commission  of  another  and  different 
crime,  whether  greater  or  less  in  guilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  com- 
mitted. 


Every  person  who,  having  been  convicted  of  any 
offense  punishable  by  imprisonment  in  the  State  prison, 
commits  any  crime  after  such  conviction,  is  punishable 
therefor  as  folU>ws: 

1.  If  the  offense  of  which  such  person  is  subsequently 
convicted  is  such  that,  upon  a  first  conviction,  an  of- 
fender would  be  punishable  by  imprisonment  in  the  State 
prison  for  any  term  exceeding  five  years,  such  person  is 
punishable  by  imprisonment  in  the  State  prisqn  not  less 
than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  any  less 
term,  then  the  person  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
any  attempt  to  commit  an  offense  which,  if  committed, 
would  be  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  then  the  person  convicted  of 
such  subsequent  offense  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years. 

Second  conviction.— A  statnte  providing  that  a  second  conviction 
for  petit  larceny  makes  tlie  party  guilty  of  a  felony  is  not  expott/acta 
•>45  Cal.  432;  43  Mass.  413;  3  Oratt.  738.  See  Const.  Provisions,  ante, 
page  18. 

Increased  punishment.— Increased  punisliment  may  be  Imposed 
for  a  subsequent  offense— 45  Cal.  430:  47  id.  113:  3  Dall.  886;  6Bawle, 
183:  2PicJc.  l(iA;  id.  172;  2  Met.  413;  3  id.  588;  0  Oratt.  743;  47  Md.  485; 
B3 III. 647;  3Cowen,847;  8Met.553;  81d.533:  id. 635;  llid.581;  llPlck. 
eS:  16  id.  452;  21  id.  492:  7  Berg.  &  K.  489;  14  id.  69;  1  Boot,  163;  0  Phila. 
683;  19  Mass.  165;  and  this  will  not  be  putting  the  party  twice  In 
Jeopardy,  nor  is  it  punishment  for  the  first  offense— 47  Cal.  114.  A 
mere  conviction  of  the  prior  offense  is  sufKcient,  without  sentence— 1 
Hill,  261 ;  contra,  4  Serg.  A  B.  69;  and  see  S3  N.  T.  511;  55  id.  512;  6  Hun, 
642 :  6  Kan.  379.    See  ante,  S  654. 
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667.  Every  person  who,  having  been  convicted  of 
petit  larceny,  or  of  an  attempt  to  commit  an  offense 
which,  if  perpetrated,  would  be  punishable  by  imprison- 
ment in  the  State  prison,  commits  any  crime  after  such 
conviction,  is  punishable  as  follows: 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  life,  at  the  discretion  of 
the  court,  such  person  is  punishable  by  imprisonment  in 
such  prison  during  life. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  for  life, 
such  person  is  punishable  by  imprisonment  in  such  prison 
for  the  longest  term  prescribed,  upon  a  conviction  for  such 
first  offense. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
for  an  attempt  to  commit  an  offense  which,  if  perpetrated, 
'^ould  be  punishable  by  imprisonment  in  the  State  prison, 
then  such  person  is  punishable  by  imprisonment  in  such 
prison  not  exceeding  five  years. 

See  ante,  §654;  4S  Gal.  432. 

668.  Every  person  who  has  been  convicted  in  any 
other  State,  government,  or  country,  of  axf  offense  which, 
if  committed  within  this  State,  would  be  punishable  by 
the  laws  of  this  State  by  imprisonment  in  the  State  prison, 
is  punishable  for  any  subsequent  crime  committed  with- 
in this  State  in  the  manner  prescribed  in  the  last  two  sec- 
tions, and  to  the  same  extent  as  if  such  first  conviction 

had  taken  place  in  a  court  of  this  State. 
See  emtCf  §  G54. 
Rule  different  in  New  York— 1  Parker  Cr.  B.  648. 

669.  When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon  him  for 
either,  the  imprisonment  to  which  he  is  sentenced  upon 
the  second  or  other  subsequent  conviction  must  commence 
at  the  termination  of  the  first  term  of  imprisonment  to 
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"Which  he  shall  be  adjudged,  or  at  the  termination  of  the 
second  or  other  subsequent  term  of  imprisonment,  as  the 
case  may  be. 

Ponishment.— Imprisomnent  commences  on  conviction  and  sen- 
tence— 66  N.  T.  343;  6  Bazt.  (Tenn.)  639.  Imprisonment  on  a  second 
conviction  commences  on  a  termination  of  tlie  first  term  of  sentence— 
22  Cal.  136;  49  id.  463:  5  Day.  175:  11  Met.  581 ;  A  Eng.  818;  44  Mo.  279;  18 
Ohio  St.  46:  45  Mo.  331:  13  Fa.  St  631:  1  Va.  Cas/151;  4  Brown  P.  C. 
860;  1  Leacn,  441 ;  Law  K.  2  Q.  B.  379;  but  see  11  Ind.  389,  as  in  case  of 

Eardon  or  reversal  of  sentence— 11  Met.  581;  9  Nev.  44;  4  Bawle,  259: 
I  Gray,  618. 

670.  The  term  of  imprisonment  fixed  by  the  judgment 
in  a  criminal  action  commences  to  run  only  upon  the 
actual  delivery  of  the  defendant  at  the  place  of  imprison- 
ment, and  if,  thereafter,  during  such  term,  the  defendant 
by  any  legal  means  is  temporarily  released  from  such  im- 
prisonment, and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as 
part  of  such  term. 

671.  "Whenever  any  person  is  declared  punishable 
for  a  crime  by  imprisonment  in  the  State  prison  for  ti 
term  not  less  than  any  specified  number  of  years,  and 
no  limit  to  the  duratiou  o^  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such 
conviction  may,  in  its  discretion,  sentence  such  offender 
to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  that  prescribed. 

Punishment  for  crime  is  and  ought  to  be  largely  in  the  discretion 
of  the  court— 56  6a.  545:  58  id.  200;  and  the  question  as  to  what  la 
within  the  limits  of  the  law  is  for  the  Judicial  cuscretion— 6  Call,  245. 

672.  Upon  a  conviction  for  any  crime  punishable  by 
imprisonment  in  any  jail  or  prison,  in  relation  to  which  no 
fine  is  herein  prescribed,  the  court  may  impose  a  fine  on 
the  offender  not  exceeding  two  hundred  dollars,  in  addi- 
tion to  the  imprisonment  prescribed. 

Fines  in  cases  where  the  statute  is  silent— 1  GaU.  488;  see  8  Gcdce,  89. 

673.  A  sentence  of  imprisonment  in  a  State  prison  for 
any  term  less  than  for  life  suspends  all  the  civil  rights  of 
the  person  so  sentenced,  and  forfeits  all  public  offices  and 
all  private  trusts,  authority,  or  power  during  such  impris- 
onment. 
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DiBfiranchisement.-^  Pa.  St.  112;  2 Leigh, 724;  27  Ark.  469;  6  Blackf. 
829;  3  Cowen, 686;  28  Ind.  893.  j  jl,U  ^jT  /w  /  1* 

674.  A  person  sentenced  to  imprisonment  in  the  State 
prison  for  life  is  thereafter  deemed  civilly  dead. 

675.  The  provisions  of  the  last  two  preceding  sections 
must  not  be  construed  to  render  the  persons  therein  men- 
tioned incompetent  as  witnesses  upon  the  trial  of  a  crim- 
inal action  or  proceeding,  or  incapable  of  malting  and  ac- 
knowledging a  sale  or  conveyance  of  property.  [Approved 
March  30th,  in  effect  Jaly  1st,  1874.] 

676.  The  person  of  a  convict  sentenced  to  imprison- 
ment in  the  State  prison  is  under  the  protection  of  the  law, 
and  any  injury  to  his  person,  not  authorized  by  law,  is 
punishable  in  the  same  manner  as  if  he  was  not  convicted 
or  sentenced. 

Oonvicts  can  be  puDlRhed  only  according  to  law— 34  Conn.  132:  4 
Barb.  151 ;  52  N.  H.  m\  Buss.  &  R.  G.  0. 20;  Leigh  A  0. 394;  9  Cox  C.  C. 
449;  6  Jur.  243 ;  and  for  any  excess  or  violation  of  punlBhment  those  in 
charge  are  liable— 10  Barn.  &  C.  445. 

'677.  No  conviction  of  any  person  for  crime  works  any 
forfeiture  of  any  property,  except  in  cases  in  which  a  for- 
feiture is  expressly  imposed  by  law;  and  all  forfeitures  to 
the  people  of  this  State,  in  the  nature  of  a  deodand,  or 
where  any  person  shall  flee  from  justice,  are  abolished. 

678.  Whenever  in  this  Code  the  character  or  grade  of 
an  offense,  or  its  punishment,  is  made  to  depend  upon  the 
value  of  the  property,  such  value  shall  be  estimated  ex- 
clusively in  United  -States  gold  coin.  [Approved  March 
30th,  in  effect  July  Ist,  1874.] 


PART  II. 


OF  CRIMINAL  PROOEDURE. 

($$681-157a)' 
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FR£LIMINAR7  PROVISIONS. 

S  681.  No  person  pnnlBliable  bat  on  legal  conviction. 

S  G82.  Public  offenses,  bow  prosecuted. 

%  683.  Criminal  action  defined. 

i  684.  Parties  to  a  criminal  action. 

S  685.  Tbe  party  prosecuted  known  as  defendant. 

S  686.  lUgbts  of  defendant  in  a  criminal  action. 

S  687.  Second  prosecution  for  the  same  offense  probibited. 

S  688.  No  person  to  be  a  witness  against  himself  in  a  criminal  action, 

or  to  be  unnecessarily  restrained. 

S  689.  No  person  to  be  convicted  but  upon  verdict  or  Judgment. 

681.  No  person  can  be  punished  for  a  public  offense, 
except  upon  a  legal  conviction  in  a  court  having  jurisdic- 
tion thereof. 

See  pottf  S  688;  Const.  Cal.  art.  1,  S 18. 

Sentence  must  be  preceded  by  conviction— 16  Ark. 601: 1  Calnes,72; 
84  Me.  594;  but  it  does  not  always  follow  conviction— 14  Pick.  88: 17  id. 
296;  8  Wend.  204.  Summary  convictions  are  regulated  by  staiute—l 
Parker  Cr.  B.  96;  which  must  be  strictly  followed,  unless  it  is  merely 
directory— 1  Ashm.  410.  In  summary  convictions,  iurlsdictional  facts 
must  affirmatively  appear— 7  Barb.  468;  4  Johns.  292;  19  Johns.  89;  3 
Me.  51 ;  14  Mass.  mi  10  Met.  222;  2  Yeates,  475. 

682.  Every  public  offense  must  be  prosecuted  by  in- 
dictment or  information,  except — 

1.  Where  proceedings  are  had  for  the  removal  of  civil 
officers  of  the  State. 

2.  Offenses  arising  in  the  militia  when  in  actual  service, 
and  in  the  land  and  naval  forces  in  time  of  war,  or  which 
the  State  may  keep,  with  the  consent  of  Congress,  in  time 
of  peace. 

3.  Offenses  tried  in  Justices'  and  Police  Courts.  Iln  ef- 
fect April  9th,  1880.] 

Froaeontion.— Neither  the  Constitution  nor  the  Code  prohibits  tbe 
prosecution  by  indictment  of  any  offense,  including  misdemeanors— 53 
Gal.  413.  The  Oounly  Court  had  jurisdiction  over  Indiotments  for 
misdemeanor:  justices  of  the  peace  being_ exclusive  as  to  misdemean- 
ors where  no  indictment  was  found— 68  caL  412.  Bee  Const.  Gal.  art. 
1»SS8,1S. 
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TITLE  L 

Of  the  Prevention  of  Fublio  Offenses. 
Chap.     I.    Ov  Ijlwfujj  Besistance,  §$  092-4. 

H.     07  THB  InTEKVBNTION  OF  THE  OFFIOEBS   OF 

Justice,  §§  697-8. 

TTT,     SeOUBITT  to  KbBP  THE  PEACE,  §§  701-14. 

rV.  Police  in  Cities  and  Towns,  and  theib 
Attendance  at  Exposed  Places,  $$  719- 
720. 

y.    BUFFBBSSION  OF  BlOTS,  §§  723-33. 


1  WS.   Lmrftil  i«sl>tuu»,  bj  wtaDm  mads. 

im.   Bjrthepartr.iDwlutcueiaadMwIiateitflnt. 

I  (M.   By  otlier  puties,  in  what  catea. 

692.  lAwfnl  r«slstancQ  to  tlis  commlsaion  of  a  publio 
oSeDsa  may  ba  made — 

1,  By  the  party  aboat  to  be  Lajaied. 

2.  By  other  parties. 

Bee  CIT.  Coda.  SS  23-M;  43-H. 

693,  lieslstaiiCQ  aafflcient  to  pTarent  tbe  ofEenae  maj 
be  made  by  the  party  about  to  be  Injured : 

1.  To  prevent  an  oSense  against  fals  person,  oc  his 
family,  or  some  member  thereof. 

2  To  prevent  an  i  lega  attempt  by  force  to  take  or 
injure  propertv  nh  alawful  possess  on 


.tlo 


l^opcru 


vclcomeTlaltwmay^sjsccea  l>y  torce,  irlcliaut  calling  In  *  nuwla- 
tt«ta-UBuI>.HiriiUet.^ieBartk«MjlWa«a*B.M:  iroacTfF. 
41S.  Itext«iil<talbcpni[«ctlonotprop«rQr  before  MkeD.bnt  not  CO 
Uaraeorerr  alter  It  Ijt^n,  nnlsn  It  »o  be  recalcen  wltbout  undue 
vlDloncs—Il  M.  H.  MD.  Illegal  offlclBlaotlon  may  be  forolblrrnlited— 
»  Plck.lUi  11  Price,  lU;  see  133  Uaaa.  tlO.  Bee  DeMr'a  Crim.  Law, 
{ It,  and  note*. 

Bealittng  tTespaH.~Thfl  owner  of  proiterty  la  posiessloa  of  Cbo 
trgnpam  iCal.Ml;  but  no  more  force  tbao  Is  nBcoesary— S9  Ala,  1; 
<U^^li  W  aa!ui'2)Al».  &]  Si  M.'tfraad  S'mt  be  taken.  It  li 


L  REaiaTAMOa. 


JSdhyTita 


clrcnmataiiFes— <Hsu.S9 
'•^^i'-i/tS.  «T  ;Toteen 
and  the  owner  fl^blm, 
alio  lue  during  IiU  pctorte 


'-  694.  Aay  otlier  person,  In  aid  or  defense  of  the  person 
about  to  be  injured,  may  make  reafatance  sufficient  to 
preTont  the  oflenae. 
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CHAPTER  n. 

OF  THB  INTEBYBNnON  OF  THE  OFFICERS  OF  JUSTICB. 

S  697.  Interreiition  of  ofElcers,  In  what  cases. 
S  696.  Persons  acting  In  their  aid  JustiflecL 

697.  Public  offenses  may  be  prevented  by  the  inter- 
vention of  the  officers  of  justice: 

1.  By  requiring  security  to  keep  the  peace. 

2.  By  forming  a  police  in  cities  and  towns,  and  by  re- 
quiring their  attendance  in  exposed  places. 

8.    By  suppressing  riots. 
iSftiM.  1.   Bee  post,  S  706. 
Subd,  %   See  pott,  S  720. 
Subd,  S.   See  pott,  §S  817, 896-838. 

69&  When  the  officers  of  justice  are  authorized  to  act 
in  the  prevention  of  public  offenses,  other  persons,  who, 
by  their  command,  act  in  their  aid,  are  justified  in  so 
doing. 

Bee  pott,  SS  817, 723,  and  ante,  S  697,  note. 


§§  701-3         SBOUBITY  TO  KBEP  THB  PEAOB. 


286 


CHAPTER  ni.  ■ 

BECtTBITY  TO  KEEP  THB  PEACE. 

1 

S  701.  Inf ormAtlon  of  tbreatened  ofletue.  i 

S  703.  Examination  of  complainant  and  witnesses.  '  :^ 

S  703.  Warrant  of  arrest. 

S  704.  Proceedings  on  charges  being  controverted.  ^ 

S  705.  Person  complained  of,  when  to  he  discharged. 

S  706.  Security  to  keep  the  peace,  when  required. 

S  707.  Effect  of  giving  or  refusing  to  give  security. 

S  708.  Person  committed  for  not  giving  security. 

S  709.  Undertaking  to  be  filed  in  clerk's  office. 

S  710.  Security  required  for  assault  committed  In  court. 

S  711.  Undertaking,  when  broken. 

S  712.  Undertaking,  when  and  how  to  be  prosecuted. 

S  713.  Evidence  of  breach. 

S  714.  Security  for  the  peace. 

701.  An  information  may  be  laid  before  any  of  the 
magistrates  mentioned  in  section  eight  hundred  and  eight, 
that  a  person  has  threatened  to  commit  an  offense  against 
the  person  or  property  of  another. 

Security  to  keep  the  peace.— A  wife  may  pray  surety  of  peace 
against  her  husband— 37  Ind.  353 ;  24  Ala.  672.   A  prosecution  for  surety 


of  peace  is  a  criminal  proceeding  to  prevent,  but  not  to  prosecute 
crime— 4  Blackf.  440;  16  Ind.  175:  26  id.  106;  49  id.  341;  and  when  not 
otherwise  provided,  the  criminal  practice  act  governs— 16  Id.  175.  The 
constitutional  provision  as  to  jeopardy  does  not  apply  to  this  proceed- 
ing—26  Ind.  106:  id.  141.  A  complaint  Is  not  necessarily  bad  for  alter- 
nariveness  arising  from  the  use  of  *'  or  "  instead  of  "  and  "—8  Ind.  458; 
10  id.  170;  and  see  11  id.  312;  4  id.  561. 

702.  When  the  information  is  laid  before  such  magis- 
trate, he  must  examine  on  oath  the  informer,  and  any 
witness  he  may  prodace,  and  must  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them. 

The  question  to  be  tried  is,  has  the  witness  Just  cause  to  entertain 
the  fears  expressed  in  his  affidavit  ?— 26  Ind.  141.  An  affidavit  of  a  party 
who  "  swears  as  he  verily  believes  "  is  good— 21  Ind.  225. 

703.  If  it  appears  from  the  depositions  that  there  is 
just  reason  to  fear  the  commission  of  the  offense  threat- 
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ened,  by  the  person  so  informed  against,  the  magistrate 
must  issue  a  warrant,  directed  generally  to  the  sheriff  of 
the  county,  or  any  constable,  marshal,  or  policeman  in 
the  State,  reciting  the  substance  of  the  information,  and 
commanding  the  officer  forthwith  to  arrest  the  person  in- 
formed of  and  bring  him  before  the  magistrate. 

7M.  When  the  person  informed  against  is  brought  be- 
fore the  magistrate,  if  the  charge  be  controverted,  the 
magistrate  must  take  testimony  in  relation  thereto.  The 
evidence  must  be  reduced  to  writing,  and  subscribed  by 
the  witnesses. 

705.  If  it  appears  that  there  is  no  just  reason  to  fear 
the  commission  of  the  offense  alleged  to  have  been  threat- 
ened, the  person  complained  of  must  be  discharged. 

Just  reason  to  fear.— The  question  as  to  Jost  cause  to  fear  relates  to 
the  time  of  institution  of  proceedings— 35  Ind.  879;  48  id.  140.  The  stat- 
ute gives  no  right  of  appeal— 18  Ind.  438. 

706.  If,  however,  there  is  just  reason  to  fear  the  com- 
mission of  the  offense,  the  person  complained  of  may  be 
required  to  enter  into  an  undertaking  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may 
direct,  with  one  or  more  sufficient  sureties,  to  keep  the 
peace  toward  the  people  of  this  State,  and  particularly 
toward  the  informer.  The  undertaking  is  valid  and  bind- 
ing for  six  months,  and  may,  upon  the  renewal  of  the  in- 
formation, be  extended  for  a  longer  period,  or  a  new  un- 
dertaking may  be  required. 

707.  If  the  undertaking  required  by  the  last  section 
is  given,  the  party  informed  of  must  be  discharged.  If 
he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  the  requirement  to  give 
security,  the  amount  thereof,  and  the  omission  to  give 
the  same. 

7081  If  the  person  complained  of  is  committed  for  not 
giving  the  undertaking  required,  he  may  be  discharged 
by  any  magistrate,  upon  giving  the  same. 


709-14    sBCUsmr  to  keep  the  trace. 

709.  The  undertaking  must  be  filed  by  the  magistrate, 
in  the  office  of  the  clerk  of  the  county. 

710l  a  person  who,  in  the  presence  of  a  court  or  mag- 
istrate, assaults  or  threatens  to  assault  another,  or  to 
commit  an  offense  against  his  person  or  property,  or  who 
contends  with  another  with  angry  words,  may  be  ordered 
by  the  court  or  magistrate  to  giro  security,  as  In  this 
chapter  provided,  and  if  he  refuse  to  do  so,  may  be  com- 
mitted as  provided  in  section  seven  hundred  and  seven. 

711.  Upon  the  conviction  of  the  person  informed 
against  of  a  breach  of  the  peace,  the  undertaking  is  bro- 
ken. 

712.  Upon  the  district  attorney's  producing  evidence 
of  such  conviction  to  the  Superior  Court  of  the  county, 
the  court  must  order  the  undertaking  to  be  prosecuted, 
and  the  district  attorney  must  thereupon  conmience  an 
action  upon  it  in  the  name  of  the  people  of  this  State. 
[In  effect  April  12th,  1880.] 

713.  In  the  action,  the  offense  stated  in  the  record  of 
conviction  must  be  alleged  as  a  breach  of  the  tmdertak- 
ing,  and  such  record  is  conclusive  evidence  of  the  breach. 

714.  Security  to  keep  the  peace,  or  be  of  good  behav- 
ior, cannot  be  required  escept  as  prescribed  in  this 
chapter. 
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CHAPTER  IV. 

ft 

POLIOB  IK  dTIES  AJSa>  TOWNS,  AND  THBIB  ATTENDANCB  AIT 

EXPOSED   PLACES. 

S  719.  Otganlzatloii  and  regtdation  of  the  pollciB. 

S  720.  Force  to  preeerye  the  peace  at  public  meetings. 

719.  The  oiganizatioxi  and  regalation  of  the  police,  in 
the  cities  and  towns  of  this  State,  is  goremed  by  special 
laws.    ' 

720.  The  mayor  or  other  officer  having  the  direction 
of  the' police  of  a  city  or  town  must  order  a  force,  suf* 
ficient  to  preserve  the  peace,  to  attend  any  public  meet- 
ing, when  he  is  satisfied  that  a  breach  of  the  peace  is 
reasonably  apprehended. 

8eeaii^«,S701. 

Pen.  GoDB^)Mk        « 


OHAETBR  T. 


t  7ZS.  Foircrof  BbcrUnnoTercomlngrealitiaeB. 

.  01Ilc«r  to  certUf  to  court  the  name  of  reolib 

1  I2Ii-  QOTBniOT  to  OltlBT  out  mllltirf  Co  I 

S  728.  Maglatrates  and  olBcers  lo  conmuiid  rloten  to  dlipenie. 

.  To  aireat  rloCera  U  they  do  not  dliperM. 

i  729.  O&cen  i^o  dut  older  ont  Uia  mlUtarr. 

n.  ConunBDdlDg  olflcer  and  tnwpa  to  ober  tbe  nidei. 

.    Cotuluct  ol  Oti  troops. 

:.   OoTflnior  niair  dedara  >  ooimtr  In  ■  MmU  ot  Inamreetloii. 

i  IK.  Uar  roTuke  tlw  prodamatliKi. 

723.  "Wlini  a  shetiff  or  other  pnblio  oEBcer  antborized 
to  exeoQte  process  finds,  orbas  reaaon  to  appiebend,  tbat 
resistance  vlll  be  made  to  the  execution  ot  the  process, 
he  may  commaad  as  many  male  Inhabitant!  of  hia  conntf 
OS  be  may  think  prop«r  to  assist  him  In  oTSrcomlnK  the 
Ti^slstanco,  and,  If  necessary,  In  seizing,  arresting,  and 
confining  the  persons  resisting,  their  aiders  and  abettors. 


EWffl". 

anppTtaaaaalbaf— A ':.'.■  .  i.>.m  A  H,  lU;  but  be 
caanotatTEatfaranBirr.ii  I  :'.  :'  iii!:.<ir  -i' jh-c  without  a  wnmnc 
— Mmisca»ei._AprlvatP!  I'li.,  .ii  i,jiu[j.i,.[-j,,iiaain)siiiiganallniyer, 
Unlui  tha  aflnir  la  Bllll  [inniinuinK.  or  t-i  BiHiut  being  reDGweit-ld 
fUukAF.M;  e.C.  ILead.U.C.n;-  Aoy  perion mar anppreu an Bf. 
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78*.  The  officer  most  certify  to  the  court  from  wblch 
the  process  Issa^,  the  namcfl  ot  the  peiBotis  TesIsUng, 
and  their  aiders  and  abettors,  to  the  end  that  thef  may 
be  proceeded  against  for  their  contempt  of  court. 
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725.  If  it  appears  to  the  governor  that  the  civil  power 
of  any  county  is  not  sufficient  to  enable  the  sheriff  to  ex- 
ecute process  delivered  to  him,  he  must,  upon  the  appli* 
cation  of  the  sheriff  of  the  county,  order  such  portion  as 
shall  be  sufficient^  or  the  whole,  if  necessary,  of  the  or- 
ganized National  Guard  or  enrolled  militia  of  the  State, 
to  proceed  to  the  assistance  of  the  sheriff. 

726.  Where  any  number  of  persons,  whether  armed 
or  not,  are  unlawfully  or  riotously  assembled,  the  sheriff 
of  the  county  and  his  deputies,  the  officials  governing  the 
town  or  city,  or  the  justices'  of  the  peace  and  constables 
thereof,  or  any  of  them,  must  go  among  the  persons  as- 
sembled, or  as  near  to  them  as  possible,  and  command 
them;  in  the  name  of  the  people  of  the  State,  immediately 

to  disperse. 
S^e  ante,  §  697,  subd.  3. 

727.  If  the  persons  assembled  do  not  immediately 
disperse,  such  magistrates  and  officers  must  arrest  them, 
and  to  that  end  may  command  the  aid  of  all  persons 
present,  or  within  the  county. 

See  trnte,  i  723,  and  note. 

728.  When  there  is  an  unlawful  or  riotous  assembly 
with  the  intent  to  commit  a  felony,  or  to  offer  violence  to 
person  or  property,  or  to  resist  by  force  the  laws  of  the 
State  or  of  the  I}nited  States,  and  the  fact  is  made  known 
to  the  governor,  by  any  justice  of  the  Supreme  Court,  or 
the  judge  of  the  Superior  Court,  or  sheriff  of  the  county^ 
or  the  mayor  or  chief  of  police  of  a  city,  or  the  president 
of  the  board  of  supervisors  of  the  cities  and  counties  of 
Sacramento  and  San  Francisco,  the  governor  may  issue 
an  order  directed  to  the  commanding  officer  of  a  division 
or  brigade  of  the  organized  National  Guard,  or  enrolled 
militia  of  the  State,  to  order  his  command,  or  such  part 
thereof  as  may  be  necessary,  into  active  service,  and  to 
appear  at  a  time  and  place  therein  specified,  to  aid  the 
civil  authorities  in  suppressing  violence  and  enforcing 
the  laws.    £In  effect  April  12th,  1880.] 
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Qoremor  may  call  oat  militia  to  exeeate  laws,  sappress  toanireo* 
tion,  and  repel  Invasion— Const.  CaL  art.  villi  S 1. 

729.  The  organized  National  Guard  or  enrolled  mili- 
tia, or  such  portion  thereof  as  shall  be  called  into  aotiye 
service,  as  provided  in  section  seven  hundred  and  twenty- 
eight,  must  appear  at  the  time  and  place  appointed,  fully 
armed  and  equipped,  and  with  not  less  than  forty  rounds 
of  ball  cartridge  to  each  man,  if  infantry  or  cavalry,  and 
with  not  less  than  twenty  rounds  of  grape,  canister,  or 
round  shot,  if  artillery. 

730.  When  an  armed  force  is  called  out  for  the  pur- 
pose of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  and  is  placed  under  the  temporary 
direction  of  any  civil  officer,  as  provided  in  section  seven 
hundred  and  thirty-one,  it  must  obey  the  orders  in  rela- 
tion thereto  of  such  civil  officer. 

« 

731.  Whenever  any  portion  of  the  National  Guard,  or 
enrolled  militia,  shall  have  been  called  into  active  service 
to  suppress  an  insurrection  or  rebellion,  to  disperse  a  mob, 
or  to  enforce  the  execution  of  the  laws  of  this  State  or  of 
the  United  States,  it  shall  be  competent  for  the  command- 
er-in-chief, or  for  the  general  acting  in  his  stead,  to  place 
such  troops  under  the  temporary  direction  of  the  mayor 
of  any  city,  or  of  the  president  of  the  board  of  supervisors 
of  the  cities  and  counties  of  Sacramento  and  San  Fran- 
cisco, or  the  person  acting  in  that  capacity,  of  the  sheriff 
of  any  county,  or  of  any  marshal  of  the  United  States; 
and  if,  in  the  opinion  of  such  civil  officer,  it  shall  become 
necessary  that  the  troops  so  called  out  shall  fire  or  charge 
upon  any  mob  or  body  of  persons  assembled  to  break  or 
resist  the  laws,  such  civil  officer  shall  give  a  written  order 
.to  that  effect  to  the  superior  officer  present  in  command  of 
such  troops,  who  will  at  once  proceed  to  carry  out  the  or- 
der, and  shall  direct  the  firing  and  attack  to  cease  only 
when  such  mob  or  unlawful  assembly  shall  have  been 
dispersed,  or  wheaordered  to  do  so  by  the  proper  civil  au- 
thority.   No  officer  who  has  been  called  out  to  sustain  the 
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civil  authorities  shall,  under  any  pretense,  or  in  compli- 
ance with  any  order,  fire  blank  cartridges  upon  any  mob 
or  unlawful  assemblage,  under  penalty  of  being  cashiered 
by  sentence  of  a  court-martial;  provided,  that  nothing  in 
this  section  shall  be  construed  as  prohibiting  any  sucli 
troops  from  firing  or  charging  upon  such  mob  or  assembly 
without  the  orders  of  such  civil  officers,  in  case  they  shall 
first  be  attacked  or  fired  upon,  or  forcibly  resisted  in  dis- 
charge of  their  duty.  When  the  commander-in-chief,  or 
general  acting  in  his  stead,  shall  call  troops  into  active 
service  for  tbe  purx>oses  mentioned  in  this  section,  and 
shall  not  place  them  under  the  temporary  direction  of 
any  civil  officer,  the  commanding  officer  shall  use  his  own 
discretion  with  respect  to  the  t>ropriety  of  attacking  or 
firing  upon  any  mob  or  unlawful  assembly. 
Governor  as  conunaader-in-chief  of  militia— Const.  CaL  art.  v,  S  <^* 

732.  When  the  governor  is  satisfied  that  the  execution 
of  civil  or  criminal  process  has  been  forcibly  resisted  in 
any  county  by  bodies  of  men,  or  that  combinations  to  re- 
sist the  execution  of  process  by  force  exist  in  any  county, 
and  that  the  power  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officers  having  the 
process  to  execute  it,  he  may,  on  the  application  of  the 
officer,  or  of  the  district  attorney,  or  judge  of  a  Superior 
Court  of  the  county,  by  proclamation,  published  in  such 
papers  as  he  may  direct,  declare  the  county  to  be  in  a 
state  of  insurrection,  and  may  order  into  the  service  of 
the  State  such  number  and  description  of  the  organized 
National  Guard,  or  volunteer  uniformed  companies,  or 
other  militia  of  the  State,  as  he  deems  necessary,  to  serve 
for  such  term  and  under  the  command  of  such  officer  as 
he  may  direct.    [In  effect  April  12th,  1880.] 

733.  The  governor  may,  when  he  thinks  proper,  re- 
voke the  proclamation  authorized  by  the  last  section,  or 
declare  that  it  shall  cease  at  the  time  and  in  the  manner 
directed  by  him. 

See  Const  CaL  art.  y,  S  5.  . 
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TITLE  n. 

Of  Judicial  Proceedings  for  the  Removal  of  Publlo 
Officers  by  Impeachment  or  otlierwise. 

Chap.  I.    Of  Impeachments,  §§  737-53. 

n.    Of  the  Bbmoyai*  of  Giyiii  Officebs  othbb- 

WISB  THAN  BY  IMPEACHMENT,  §§  758-72. 
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CHAPTER  I. 

OF  IMPBACBMBNT8. 

S  737.  Officers  liable  to  Imperichment. 

S  738.  Articles,  how  prepared.   Trial  by  Senate. 

S  739.  Articles  of  impeachment. 

S  740.  Time  of  hearing.   Service  on  defendant. 

S  741.  Service,  how  made. 

S  742.  Proceedings  on  failure  to  appear. 

S  743.  Defendant,  after  appearance,  may  answer  or  demur. 

S  744.  If  demurrer  is  overruled,  defendant  must  answer. 

S  745.  Senate  to  be  sworn. 

S  746.  Two-thirds  necessary  to  a  conviction. 

S  747.  Judgment  on  conviction,  how  pronounced. 

S  748.  The  same. 

S  749.  Nature  of  the  Judgment. 

S  750.  Effect  of  judgment  of  suspension. 

S  751.  Impeachment  disqualifies  until  acquittal,  Vacancy,  how  filled. 

S  752.  Presiding  officer  when  lieutenant-governor  is  impeached. 

S  753.  Impeachment  not  a  bar  to  indictment 

737.  The  goyemor,  lieutenant-governor,  secretary  of 
state,  controller,  treasurer,  attorney-general,  surveyor- 
general,  cliief  justice,  associate  justices  of  the  Supreme 
Court,  and  judges  of  the  Superior  Courts,  are  liable  to  im- 
peachment for  any  misdemeanor  in  office.  [In  effect 
February  18th,  1880.] 

impeachment,  who  subject  to— Const.  Cal.  art.  Iv,  S 18.  While  the 
Constitution  has  provided  for  the  impeaclmient  of  certain  officers,  it 
has  left  4]]  other  civil  officers  to  be  tried  in  such  manner  as  the  Legis- 
lature may  provide— 45  Cal.  200.  A  presiding  Judge  Is  liable  for  pre- 
venting his  associate  from  delivering  his  opinion— Addison's  Trial,  114, 
151 ;  S.  C.  4  Dall.  226;  Porter's  Trial,  61.  Judges  cannot  be  removed  by 
quo  uforranto—^  Ala.  234. 

738.  All  impeachments  must  be  by  resolution  adopted, 
originated  in,  and  conducted  by  managers  elected  by  the 
Assembly,  who  must  prepare  articles  of  impeachment, 
present  them  at  the  bar  of  the  Senate,  and  prosecute  the 
same.  The  trial  must  be  had  before  the  Senate,  sitting  as 
a  court  of  impeachment. 
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The  trial.— A  member  of  the  Hoase,  voting  for  the  prosecution  of 

^.^».  .„ .-«  w «-,,, igontnetnaitnereor— Acl( , 

21-8;  Porter's  Trial,  63.   For  an  Impeachment  to  be  effectual,  the  ar> 


an  Impeachment,  Is  not  thereby  rendered  disquaUfled,  if  subsequently 


elected  to  the  Senate,  from  sitting  on  the  trial  thereof —Addison's  Trial, 
21-8;  Porter's  Trial,  63.  For  an  Impeachment  to  be  effectual,  the  ar> 
tides  must  be  presented  to  the  Senate,  and  a  constitutional  quorum 
of  the/entire  membership  must  receive  them— 12  Fla.  653.  See  Const. 
Cat  art.  iv,  %  17;  Fed.  Const,  art.  1.  S  3,  subd.  6. 

739.  When  an  officer  is  impeached  by  the  Assembly 
for  a  misdemeanor  in  office,  the  articles  of  impeachment 
must  be  delivered  to  the  president  of  the  Senate. 

740.  The  Senate  must  assign  a  day  for  the  hearing  o( 
tlie  impeachment,  and  inform  the  Assembly  thereof.  The 
president  of  the*Senate  must  cause  a  copy  of  the  articles 
of  impeachment,  with  a  notice  to  appear  and  answer  the 
same  at  the  time  and  place  appointed,  to  be  served  on  the 
defendant  not  less  than  ten  days  before  the  day  fixed  for 
the  hearing.' 

741.  The  service  must  be  made  upon  the  defendant 
I>er8onally,  or  if  he  cannot,  upon  diligent  inquiry,  be  found 
within  the  State,  the  Senate,  upon  proof  of  that  fact,  may 
order  publication  to  be  made,  in  such  manner  as  it  may 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a  spec- 
ified time  and  place  and  answer  the  articles  of  impeach- 
ment. 

Bee  FoL  Code,  S  259. 

742.  If  the  defendant  does  not  appear,  the  Senate* 

upon  proof  of  service  or  publication,  as  provided  in  the 

two  last  sections,  may,  of  its  own  motion  or  for  cause 

shown,  assign  another  day  for  hearing  the  impeachment, 

or  may  proceed,  in  the  absence  of  the  defendant,  to  trial 

and  judgment. 
Bee  55  CaL  290. 

743.  When  the  defendant  appears,  he  may  in  writing 
object  to  the  sufficiency  of  the  articles  of  impeachment, 
or  he  may  answer  the  same  by  an  oral  plea  of  not  guilty, 
which  plea  most  be  entered  upon  the  journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  ixupeach- 
ment. 
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744.  If  tihe  objection  to  the  sufficiency  of  the  articles 
of  imi>eaGhment  is  not  sustained  by  a  majority  of  the 
members  of  the  Senate  who  heard  the  argument,  the  de- 
fendant must  be  ordered  forthwith  to  answer  the  articles 
of  impeachment.  If  he  then  pleads  guilty,  or  refuses  to 
plead,  the  Senate  must  render  judgment  of  conviction 
against  him.  If  he  plead  not  guilty,  the  Senate  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  im- 
peachment. 

745.  At  the  time  and  place  appointed,  and  before  the 
Senate  proceeds  to  act  on  the  impeachment,  the  secretary 
must  administer  to  the  president  of  the  Senate,  and  the 
president  of  the  Senate  to  each  of  the  members  of  the 
Senate  then  present,  an  oath  truly  and  impartially  to 
hear,  try,  and  determine  the  impeachment;  and  no  mem- 
ber of  the  Senate  can  act  or  vote  upon  the  impeachment, 
or  upon  any  question  arising  thereon,  without  having 
taken  such  oath. 

Form  of  oath— Chase's  Trial,  12. 

746.  The  defendant  cannot  be  convicted  on  impeach- 
ment without  the  concurrence  of  two-thirds  of  the  mem- 
bers elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of 
the  members  elected  do  not  concur  in  a  conviction,  he 
must  be  acquitted.    [In  effect  February  18th,  1880. 

747.  After  conviction  the  Senate  must,  at  such  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  res- 
olution entered  upon  the  journals  of  the  Senate. 

748.  On  the  adoption  of  the  resolution  by  a  majority 
of  the  members  present  who  vote4  on  the  question  of  ac- 
quittal or  conviction,  it  becomes  the  judgment  of  the 
Senate. 

749.  The  judgment  may  be  that  the  defendant  be  sus- 
pended, or  that  he  be  removed  from  office  and  disquali- 
fied to  hold  any  office  of  honor,  trust,  or  profit,  under  the 

State.  •  [In  effect  February  18th,  1880.] 

A  removal  from  office  for  an  offense  committed  is  a  part  of  the 
Judgment— 1  Leg.  Gaz.  455.   See  Const.  Cal.  art.  !▼.  §  18. 
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750.  If  jadgtnent  of  saspension  is  given,  the  defend- 
ant, during  the  continuance  thereof,  is  disqualified  from 
receiving  the  salary,  fees,  or  emoluments  of  the  office. 

751.  Whenever  articles  of  impeachment  against  any 
officer  subject  to  impeachment  are  presented  to  the  Sen- 
ate, such  officer  is  temporarily  suspended  from  his  office, 
and  cannot  act  in  his  official  capacity  until  he  is  acquitted. 
Upon  such  suspension  of  any  officer  other  than  the  gov- 
ernor, his  office  must  at  once  be  temporarily  filled  by  an 
appointment  made  by  the  governor,  with  the  advice  and 
consent  of  the  Senate,  until  the  acquittal  of  the  party  im- 
peached; or,  in  case  of  his  removal,  until  the  vacancy  is 
filled  at  the  next  election,  as  required  by  law. 

All  the  fttnotions  of  the  governor  are  entirely  suspended  during 
lil8trlal-3Nob.464. 

• 

752.  If  the  lieutenant-governor  is  impeached,  notice 
of  the  impeachment  must  be  immediately  given  to  the 
Senate  by  the  Assembly,  that  another  president  may  be 
chosen. 

753.  If  the  offense  for  which  the  defendant  is  con- 
victed on  impeachment  is  also  the  subject  of  an  indict- 
ment or  information,  the  indictment  or  information  is  not 
barred  thereby.    [In  effect  February  18th,  1880.] 
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OHAPTEBH. 

OF  THB   BBMOYAL   OF  CIVIL  OFFICBBA   OTHSBTHBI   THAN 

BY   IMPXAGHUENT. 

%  758.  Accmation  to  be  xnresented  by  the  grand  Jury. 

S  799.  Form  of  accasatlon. 

S  7eo.  To  be  transmitted  to  the  district  attorney,  and  copy  serred. 

S  761.  Proceedings  if  defendant  does  not  appear. 

S  762.  Defendant  may  object  to  or  deny  the  accusation. 

S  763.  Form  of  objection. 

S  764.  Manner  of  deniaL 

S  765.  If  objections  OTermled,  defendant  most  answer. 

S  766.  Proceedings  on  plea  of  gollty,  refusal  to  answer,  eto. 

S  767.  Trial  by  Jury. 

S  768.  State  and  defendant  entitled  to  process  for  witnesses. 

S  769.  Judgment  upon  conviction,  and  its  form. 

S  770.  Appeal,  how  taken.  Defendant  to  be  suspended  and  yaoancy 

flUed. 

S  771.  Proceedings  for  the  remoYal  of  a  district  attorney. 

5  772.  BemoTal  of  public  olAcers  by  summary  proceedings. 

758L  An  accusation  in  writing  against  any  district, 
coonty,  township,  or  municipal  officer,  for  willful  or  oor- 
mpt  misconduct  in  office,  may  be  presented  by  the  grand 
jury  of  the  county  for  or  in  which  the  officer  accused  is 

elected  or  appointed. 

RemoTal  from  offloe.— The  power  to  remove  is  an  Incident  of  the 
power  to  appoint,  and  is  made  so  expressly  by  the  Constitution— 7  OaL 
102;  id.  022;  14  id.  715;  99Gal.S;  but  it  is  limited  to  those  officers  whose 
term  is  notprovided  for  by  the  Constitution— 2  Cal.  196;  6  id.  291 ;  7  id. 
519;  see  8  B.  Hon.  649;  or  declured  by  law— 6  Cal.  291.  So  a  constitu- 
tional officer  cannot  be  divested  of  lus  office  otherwise  tlian  as  pre- 
scribed by  the  Constitution— 2  Cal.  198;  7  id.  619.  The  governor  can- 
not  remove  a  notary  public  before  Im  whole  term  of  office  has  expired 

6  Cal.  291;  but  an  ex-qficio  tax-collector  may  be  deprived  of  his  office 
before  the  expiration  of  his  term— 14  Cal.  12;  see  38  id.  76.   The  Legis- 

.  lature  can  abMish  an  office,  or  extend  and  abridge  the  term,  at  pleasure 
-45CaL558.   See  86  Cal.  12. 

Form  of  information  and  decree— see  1  Allen,  858. 

759L  The  accusation  must  state  the  offense  charged,  in 
ordinary  and  concise  language,  and  without  repetition. 
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760.  The  accusation  must  be  delivered  by  the  fore- 
man of  the  grand  jury  to  the  district  attorney  of  the 
county,  except  when  he  is  the  officer  accused,  who  must 
cause  a  copy  thereof  to  be  served  upon  the  defendant, 
and  require,  by  notice  in  writing  of  not  less  than  ten  days, 
that  he  appear  before  the  Superior  Court  of  the  county, 
at  a  time  mentioned  in  the  notice,  and  answer  the  accusa- 
tion. The  original  accusation  mast  then  be  filed  with  the 
clerk  of  the  court.    [In  effect  April  12th,  1880.] 

761.  The  defendant  must  appear  at  the  time  appointed 
in  the  notice  and  answer  the  accusation,  unless  for  some 
sufficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  does  not  appear,  the  court  may  proceed  to 
hear  and  determine  the  accusation  in  his  absence. 

See  S5  Gal.  290. 

762.  The  defendant  may  answer  the  accusation  either 
by  objecting  to  the  sufficiency  thereof,  or  of  any  article 
therein,  or  by  denying  the  truth  of  the  same. 

763.  If  he  objects  to  the  legal  sufficiency  of  the  accu- 
sation, the  objection  must  be  in  writing,  but  need  not  be 
In  any  specific  form,  it  being  sufficient  if  it  presents  inteU 
ligibly  the  grounds  of  the  objection. 

764.  If  he  denies  the  truth  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

765.  If  an  objection  to  the  sufficiency  of  the  accusation 
Is  not  sustained,  the  defendant  must  answer  thereto  forth- 
with. • 

766.  If  the  defendant  pleads  guilty,  orlrefuses  to  an- 
swer the  accusation,  the  cc^t  must  render  judgment  of 
conviction  against  him.  If  he  denies  the  matters  charged, 
fhe  court  must  immediately,  or  at  such  time  as  it  may  ap- 
point, proceed  to  try  the  accusation.       « 

767.  The  trial  must  be  by  a  jury,  and  conducted  in  all 
zespects  in  the  same  manner  as  the  trial  of  an  indictment 
for  a  misdemeanor. 
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768.  Tbe  district  attorney  and  the  defendant  are  re- 
spectively entitled  to  such  process  as  may  be  necessary 
to  enforce  the  attendance  of  witnesses,  as  upon  a  trial  of 
an  indictment. 

769.  Upon  a  conviction,  the  court  must,  at  such  time 
as  it  may  appoint,  pronounce  judgment  that  the  defend- 
ant he  removed  from  office;  but,  to  warrant  a  removal, 
the  judgment  must  be  entered  upon  the  minutes,  and  the 
causes  of  removal  must  be  assigned  therein. 

770.  From  a  judgment  of  removal  an  appeal  may  be 
taken  to  the  Supreme  Court,  in  the  same  manner  as  from 
a  judgment  in  a  civil  action;  but  until  such  judgment  is 
reversed,  the  defendant  is  suspended  from  his  otfce. 
Pending  the  appeal,  the  office  must  be  filled  as  in  case  of 
a  vacancy.  ' 

771.  The  same  proceedings  may  be  had  on  like  grounds 
for  the  removal  of  a  district  attorney,  except  that  the  ac- 
cusation must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  clerk,  and  by  him  to  a  judge  of  the  Superior 
Court  of  the  county,  .who  must  thereupon  appoint  some 
one  t6  act  as  prosecuting  officer  in  the  matter,  or  place 
the  accusation  in  the  hands  of  the  district  attorney  of 
an  adjoining  county^  and  require  him  to  conduct  the 
proceedings.    [In  effect  April  12th,  1880.] 

772.  "When  an  accusation  in  writing,  verified  by  the 
oath  of  any  person,  is  presented  to  a  Superior  Court, 
alleging  that  any  officer  within  the  jurisdiction  of  the 
court  has  been  guilty  of  charging  and  collecting  illegal  fees 
for  services  rendered,  or  to  be  rendered,  in  his  office,  or  has 
refused  or  neglected  to  perform  the  official  duties  pertain- 
ing to  his  office,  the  court  must  cite  the  party  charged  to 
appear  before  the  court  at  a  time  not  more  than  ten  nor 
less  than  five  da^s  from  the  time  the  accusation  was  pre- 
sented; and  on  that  day,  or  some  other  subsequent  day 
not  more  than  twenty  days  from  that  on  which  the  accu- 
sation was  presented,  must  proceed  to  becur,  in  a  sumr 

peh.  Com.— 96. 
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mary  manner,  the  accusation,  and  evidence  offered  in 
support  of  the  same,  and  the  answer  and  evidence  offered 
by  the  party  accused;  ^and  if,  on  such  hearing,  it  appears 
that  the  charge  is  sustained,  the  court  must  enter  a  de- 
cree that  the  party  accused  be  deprived  of  his  office,  and 
must  enter  a  judgment  for  five  himdred  dollars  in  favor 
of  the  informer,  and  such  costs  as  are  allowed  in  civil 
cases.    [In  effect  April  12th,  1880.] 

Removal  by  snmmary  prooeedingi.— The  Leglslatiire  Is  Invested 
with  power  to  provide  for  the  trial  for  misdemeanor  of  all  civil  offi- 
cers, except  those  specified  in  the  Constltation— 45  CaL  216;  and  to 
vest  Jurisdiction  In  such  court  as  it  may  desiniate— id.  Before  an  offi- 
cer can  be  removed  from  olfice  and  fined,  onder  the  provisions  of  this 
section*  for  extortion,  the  conrt  mnst  find  that  the  fees  were  know> 
ingly,  willfoUy,  or  cormptly  taken— 60  Gal.  MA.  ▲  compt  motive  ia 
es8ential-«  B.  Hon.  171;  I  Leteh,  709:  15  Wend.  277;  2%ng.  426:  1 
Term.  Bep.  653:  23  Up.  Oan.  Q.  B.  376;  though  passion  or  parqr  preju> 
dlcemay  constitute  corruption— 3  Term.  Bep.  190.  The  existence  or  a 
motive  may  be  inferred  from  the  acts  or  circumstance»-24  Minn.  158; 
1  Salk.  380;  3  Doug.  327.  See  ante,  S  518;  and  see  Desly's  Orim.  Law, 
S  82,  e^  seq.  Private  persons  havea  right  to  instltate  inquiries  into  the 
conduct  of  office-hoiaers-43  CaL  229. 
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TITLE  ni. 

Of  the  Proceedings  in  Criminal  Actions  Prose- 
cuted by  Indictmenti  to  the  Commitment,  in- 
clusive. 

Chap.    L    07  the  Local  Jttbisdiction  of  Public  Of- 
FEW8ES,  §§  777-95. 
H.    Of  the  Time  of  coMMENCiNa  Cbiminal  Ac- 
tions, §§  799-803. 
m.    The  Information,  §§  806-9. 
rv.    The  Warrant  of  Arrest,  §§  811-29. 
Y.    Arrest,  bt  whom  and  how  made,  §§  83^51. 

VI.     BETAKINa  AFTER  AN  ESOAFE  OR  BESCTTE,  §§ 

854-5. 
Vn.    Examination  of  the  Case  and  Discharge 
OF  Defendant,  or  holding  him  to  An- 
swer, §§  858-83. 
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CHAPTEB  I. 

OF  IHB  LOCAL  «n7BISDICTI0N  OF  PUBLIC  OFFBZTBBS. 

S  TH.   Jarisdlction  of  offenses  committed  in  this  State. 

S  778.   OfFenses  commenced  withont,  but  consummated  within  this 

State. 
S  779.  When  an  inhabitant  of  this  State  is  concerned  in  a  dnei  out  of 

the  same,  and  a  party  wounded  dies  therein. 
S  780.  Leaving  the  State  to  evade  the  statute  against  dueling. 
S  781.   Offense  committed  partly  in  one  county  and  partly  in  another. 
S  782.   Committed  on  the  boundary,  etc.,  of  two  or  more  counties. 
S  783.  Jurisdiction  of  an  offense  on  board  a  vessel  or  car. 
S  784.   Jurisdiction  for  kidnapping  or  abduction. 
S  785.   Jurisdiction  of  an  indictment  for  bigamy  or  incest. 
S  786.  Property  feloniously  taken  in  one  county  and  brougbt  into 

another. 
S  787.  Jurisdiction  for  escaping  from  prison. 
S  788.   Jurisdiction  for  treason  committed  out  of  the  State. 
S  789.  Jurisdiction  for  stealing,  etc.,  property,  out  of  State,  and 

brought  therein.' 
S  790.   Jurisdiction  for  murder,  etc.,  where  the  Injury  was  inflicted  in 

one  county,  and  the  party  dies  out  of  that  county. 
S  791.   Of  an  indictment  against  an  accessory. 
S  792.   Of  principals  who  are  not  present,  etc.,  at  commission  of  the 

principal  offense. 
S  798.   Conviction  or  acquittal  in  another  State  a  bar,  where  the  Juris* 

diction  is  concurrent. 
S  794.  Conviction  or  acquittal  in  another  county  a  bar,  where  the 

Jurisdiction  is  concurrent 
S  79B.   Jurisdiction  of  prize-fight. 

777.  Every  person  is  liable  to  punishment  by  the  laws 
of  this  State,  for  a  public  offense  committed  by  him  there- 
in, except  where  it  is  by  law  cognizable  exclusively  in 
the  courts  of  the  United  States. 

Jurisdiction  generally.— State  tribunals  have  no  power  to  punish 
crimes  against  the  laws  of  the  United  States  as  such;  as  in  false  swear- 
ing before  register  of  land-office— ^8  Cal.  150;  4  Blackf.  147;  or  under 
the  national  bankrupt  act— 15  N.  H.  83;  but  see  108  Mass.  309.  It  Is 
only  when  an  offense  is  also  an  offense  against  the  State  laws  that  State 
ibunals  trhave  jurisdlction-38  Cal.  150;  and  see  64  Me.  381.    So,  there 
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mOafatu  taifia,  his  acta  are  Tall'd— 17  WU.  KIl  i  so,  tbe  casual  and  tem- 
Miurabunceot  oneof  the  Judges  doea  not  Im^  llie  validity  of 
UM  proca«Ungi-»  N.  Y.  t31. 

AnMUaW  jiiiladiotion.— If  tbe  couiUtutlon  confen  ftppetlata  Jurla- 
dlcHon,  uul  no  mode  is  inuTlded  Cw  taking  tka  appeal,  the  ease  mar 
IM  bMum OD oaa  writ  it  envi. or  OM conning frfine an approDrUte 
«soaqDaMlgnaotlnTaliiiM-^La.Au.BI:  ftld.Hi  aodliMagtll  after 
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meana  of  appeal  are  provided— 41  CaL  139.   T*--  " 
ease  befOM  sjustlce  of  the  peace,  has  a  right  i 
defeudant— 23Iawa,  140.   fiee  Const.  Prot .  ante,  im 
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778,  Wlien  the  commiMioa  of  a  pnbliii  ofFense,  com- 
menced ^thoat  tha  State,  is  couaummated  iritbin  Its 
bonadaiios,  the  defendant  is  liable  to  pimiBbmeDt  there- 
for in  this  State,  though  be  ^aa  out  of  the  6tat«  at  tlie 
time  of  the  commissloa  of  the  offense  cbaiged.  If  hecon- 
Biunmated  it  in  this  State,  thcongh  the  intecvention  of  aa 
iuDocent  or  gality  agent,  or  any  atbeT  means  proceeding 
directly  from  himself,  in  such  case  the  jarisdictlon  la  in 
the  county  in  which  the  offense  is  consummated. 

OffOEMi  conuoitted  »bniad.— A  parson  Is  reeponalble  pen*)!*  when 
be  IB  aljroiHI,  to  both  the  Federal  and  bla  State  Eovernment— 1111  Mass. 
l:!Va.  Caa.  lii;3Dut<:h.  SOI;  LB  WU.SW;  bat  aea  as  to  eiCra-temto- 
rill  JuHadlcCtoa  of  SUte-a  Mlcb.  «ig  i  2  Hajw.  IM  i  aoa  ue  a  Farker  tir. 
K.tW.  Astooonniliuidinlnlnan  rasldent  abniad-llBlatelir.  mj 
IndltMlUnlteaMpennwowliuEallwlBisatcitlMimteaF"----  '< 
<taln  jUb-Oaii.m|Mla«wn7puinn^-lPa.Stlti«U 
l>j£iijweaaiBilttaltai(nad-TCoiao.w  I>Mn.fi7t *mi: 
uTEieiWt HASkloa.  aoastat(itx>(rcammlttsdabn>d,tli 
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Met  (Ey    i    a  Cm  C  C 
-3  Ftck.  304   I  Bast  es   or 

or  scDdlDg  loueiy  tickets  for  Bale— 7  Serf.  A  it.  ttS. 

779.    When  an  Inhabitant  or  resident  of  this  State,  by 
previous  appointment  oc  engagement,  fighta  a  duel  oi  is 
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concerned  as  second  therein,  out  of  the  jurisdiction  of 
this  State,  and  in  the  duel  a  wound  is  inflicted  upon  a 
person,  whereof  he  dies  in  this  State,  the  jurisdiction  of 
the  offense  is  in  the  county  where  the  death  happens. 

780.  When  an  inhabitant  of  this  State  leaves  the  same 
for  the  purpose  of  evading  the  operation  of  the  provisions 
j>f  the  Code  relating  to  dueling  and  challenges  to  fight, 
with  the  intent  or  for  the  purpose  of  doing  any^f  the  acts 
prohibited  therein,  the  jurisdiction  is  in  the  county  of 
which  the  offender  was  an  inhabitant  when  the  offense 

was  committed. 

Dneling  and  ohallenges.— Sending  a  challenge  to  fight  out  of  the 
State  18  ludictable—Thatch.  G.  G.  390;  3  Brev.  243;  1  Gonst.  S.  G.  106;  1 
Hawks,  4S7.  The  offense  is  continuous,  and  Is  triable  in  the  State 
where  the  challenge  issued— &8  Oa.  832;  1  Hawks,  487;  2  Gamp.  606;  see 
12  Ala.  276 ;  and  this,  whether  it  reaches  its  destination  or  not— 2  Camp. 
M6. 

781.  When  a  public  offense  is  committed  in  part  In 
one  county  and  in  part  in  another,  or  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  consummation  of 
the  offense  occur  in  two  or  more  counties,  the  jurisdiction 
is  in  either  county. 

Oononzrent  jurisdiction.— The  place  of  trial  Is  the  place  of  the 
consummation  of  the  offense— 2  Barb.  427;  3  Pick.  304;  21  Wend.  633;  7 
Serg.  A  B.  469:  though  a  concurrent  Jurisdicflon  exists  in  the  place  of 
commencing  the  offense— 2  Dall.  388:  19Ind.421;  17  Ark.  661;  I  Camp. 
215;  2  id.  606;  2  Lew.  G.  G.  160;  but  attempts  to  commit  crime  are  cog- 
nizable in  the  place  of  the  attempt— 26  Ga.  493:  see  i)  Cox  G.  G.  497; 
and  so  in  case  of  conspiracies— 1  Salk.  174 ;  2  Ld.  Raym.  1167 ;  4  Fost.  &  P. 
68;  or  in  the  place  where  an  act  was  done  by  any  of  them  in  further- 
ance of  their  design— 3  Brewst.  675;  2  Stark.  489;  any  overt  act  by 
any  of  the  conspirators  being  a  renewal  of  the  conspiracy  by  all— 123 
Mass.  430;  3  Brewst.  675;  48  Md.  321;  19  Ind.  421;  17  Ark.  661;  13  Nev. 
386;  11  Blatchf.  168:  7  Biss.  175;  29  La.  An.  354;  64  Ala.  234:  62  id.  407;  83 
111.  291 ;  8  Serg.  &  R,  220.  As  where  one  signals  in  one  county  for  a 
robbery  in  another  county— 13  Nev.  386.  The  place  of  consummation 
Is  the  peculiar  seat  of  the  crime  in  libel— 7  Sen.  1;  and  in  obtaining 
money  by  false  pretenses— 51  Ind.  413;  see  1  Denlson,  651.  See  as  to 
*•  Arson."  44  Gal.  495.  If  a  party  in  one  county*  intrusted  with  prop- 
erty of  the  owner,  afterward  takes  it  to  another  county,  he  is  not  liable 
in  the  former  county,  unless  the  intent  to  embezzle  was  conceived 
there— 61  Gal.  378.    See  Ehbszzlbkent,  ante,  S  503. 

782.  "When  a  public  offense  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  thereof,  the  jurisdiction  is  in  either  county. 

Boundary  line.— A  crime  is  perpetrated  on  the  boundary  between, 
if  perpetrated  within  five  hundred  yards  thereof —36  N.  Y.  77.  See  aa 
to  "Arson."  44  Cal.  485; 


783,  Wlien  an  offense  la  committed  In  this  Btate,  on 
boatd  a  veaael  uavigatine  a  TiveT,  bay,  sloogh,  lake,  or 
canal,  or  Ifing  therein,  in  the  proEecution  of  lier  voyage, 
the  jurisdiction  is  iu  any  county  through  vhich  the  ves- 
mI  is  naviipited  in  tha  course  of  her  ToyaE^,  or  In  the 
county  where  the  voyage  terminates ;  and  when  the  of- 
fense IB  committed  in  this  State,  on  a  railroad  traia  or  car 
p  OMCQtijig    ts  txip      h        riad        n  la  co  n 
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malnsliore.theytLreB'iihlutliecoanis'— 3farkerCr.K.Lm.    "Or lying 

784.    The  juriadiotion  of  a  criminal  action— 

1.  For  forcibly  and  without  lawful  authority  seizing 
and  confining  another,  or  inveigling  or  kldnappinj;  him, 
with  intent,  against  his  will,  to  cause  him  to  be  secretly 
confined  or  imprisoned  iu  tbis  State,  or  to  be.  sent  out  of 
the  State,  or  from  one  county  to  another,  or  to  be  sold  as 
a  slave,  or  in  any  way  held  to  aervioo;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  un- 
der the  age  of  twelve  years,  with  intent  to  detain  and  con- 
ceal it  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  the  child ;  or, 

8.  Tor  inveigling,  enticing,  or  taking  away  an  unmar- 
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lied  [emale  of  prevloaa  cliaste  character,  imder  the  ag« 
of  twenty-Ave  yean,  fottbe  pucpose  of  prostitution;  or, 

4.  Tor  taking  away  any  female,  under  the  age  of  six- 
teen years,  from  her  father,  mother,  guardian,  or  other 
poison  having  the  legal  charge  of  het  person,  without 
their  consent,  either  for  the  purpose  of  concubinage  or 
proatltutlon ; 

— is  in  the  cotmty  In  which  the  oOense  Is  committed, 
or  out  of  whlob  the  person  upon  whom  the  offense  ' 
wits  committed  may,  in  the  commission  of  the  offense, 
Iiave  been  brought,  or  in  which  an  act  was  done  by  the 
defendant  in  instigating,  procuring,  promoting,  or  aiding 
in  the  commission  of  the  ofiense,  or  in  abettiag  the  pu> 
ties  concerned  therein.    [In  effect  April  9tb,  1880.] 

SuM.l.    SMonle,  SSOT. 

ilubd.3.   BeeaiUt,ii«a,2Si,sia. 

785.  "When  the  oSenae,  either  of  bigamy  or  Incest,  ia 
committed  in  one  county  and  the  defendant  Is  appre- 
hended in  another,  the  jurisdiction  Is  in  either  county. 

786,  When  property  taken  in  one  county  by  bnrglary, 
robbery,  larceny,  or  embezzlement,  has  been  broi^ht  into 
another,  the  jurisdiction  of  the  offense  lain  either  county. 
But  if  at  any  time  before  the  conviction  of  the  defendant 
in  the  latter,  he  is  indicted  in  the  former  county,  the  sher- 
iff of  the  latter  county  must,  upon  demand,  deliver  him  to 
tlie  sheriff  of  the  former. 

Proportf  brouEhi  Inio  anoiher  conntr-— This  ■ecildn  aDtboiiiea  B 
Hty  "lias  been  talten  by  larceny"  In  aoothcp  couiUy— 0  Fac.  t).  L. 


.»wuT.^?^?^^l 'i'^ii'L*Yi?jj^^^ 


«Tery  couolii  ti 

ia.it.   Viaeat'. „- 


.^.j,fihii^ 

XbIbB,  7M;  II  MIeh,  W9[  7  C< 
emDeiilement-41  Barb.  ^ 
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787.  The  jurisdiction  of  a  criminal  action  for  escaping 
from  prison  is  in  any  county  of  the  State.  In  effect  April 
9th,  1880.] 

788.  The  jurisdiction  of  a  criminal  action  for  treason, 
when  the  overt  act  is  committed  out  of  the  State,  is  in 
any  county  of  the  State.    [In  effect  April  9th,  1880.] 

789.  The  jurisdiction  of  a  criminal  action  for  stealing 

in  any  other  State  the  property  of  another,  or  receiving  it, 

knowing  it  to  have  been  stolen,  and  bringiug  the  same 

into  this  State,  is  in  any  county  into  or  through  which 

such  stolen  property  has  been  brought.    [In  effect  April 

9th,  1880.] 

Larceny  in  other  State.— As  between  the  several  States*  Jurisdic- 
tion exists  at  common  law  in  the  State  into  which  the  stolen  property 
is  brought— 1  Mass.  116:  3  Stewt.  123;  2  Mass.  14;  0  Gray, 7: 1  Duval.  153; 
1  Hayw.  100:  1  Har.  &J.  340:  3  Conn.  186;  24  Mich.  156;  86  Miss.  693;  26 
IU.173;  35  Mo.  229:  9Kev.48;  14 Iowa,  479;  2  0reg.ll5;  11  Ohio,43.'i:  24 
Ohio  St.  166.  And  in  some  States  it  Is  held  not  to  exist  without  a  stat- 
lite-6Blnn.619;  14  La.  An.  278;  2  Jolms.477;  id.  479;  31  N.  J.  L.82;  1 
Keb.  11:  and  such  statutes  are  constitutional— 4  Humph.  461;  I51nd. 
378;  67  Mo.  69;  but  see  49  id.  181;  3  Qrey,  434.  See  ante,  I  497»  and 
notes. 

790.  The  jurisdiction  of  a  criminal  action  for  murder 

or  manslaughter,  when  the  injury  which  caused  the  death 

was  inflicted  in  one  county,  and  the  party  injured  dies  in 

another  county  or  out  of  the  State,  is  in  the  county  where 

the  injury  was  inflicted.    [In  effect  April  9th,  1880.] 

Oonsnmmation  ont  of  State.— Where  a  person  assaulted  in  one 
State  went  to  another  State  and  died  there,  the  charge  is  not  cogniz- 
able in  the  courts  of  the  latter  State— 3  Dutch,  499;  see  7  Mich.  161. 

791..  In  the  case  of  an  accessory  in  the  commission  of 
a  public  offense,  the  jurisdiction  is  in  the  county  where 
the  offense  of  the  accessory  was  committed,  notwithstand- 
ing the  principal  offense  was  committed  in  another 
county. 

The  act  of  Congress  punishing  for  murder  does  not  embrace  an 
accessory  before  the  fact— Hemp.  481;  but  see  2  Blatchf.  207.  A  per- 
son who,  out  of  the  State,  becomes  an  accessory  before  the  fact  to  a  fel- 
ony committed  within  the  State,  cannot  be  punished  by  the  laws  of 
Inoiana— 19  Ind.  421.   See  antCt  SS  31, 32,  and  notes. 

792.  The  jurisdiction  of  a  criminal  action  against  a 
principal  in  the  commission  of  a  public  offense,  when 
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such  principal  is  not  present  at  the  commission  of  the 
principal  offense,  is  in  the  same  county  it  "would  be  under 
this  Code  if  he  were  so  present  and  aiding  and  abetting 
therein.    [In  effect  April  9th,  1880.] 

793.  When  an  act  charged  as  a  public  offense  is  within 
the  jurisdiction  of  another  State  or  country,  as  well  as  of 
this  State,  a  conviction  or  acquittal  thereof  in  the  former 
is  a  bar  to  the  prosecution  or  indictment  therefor  in  this 
State. 

Bar  to  proseontion.— The  district  In  which  the  trial  is  had  must 
have  been  ascertained  before  the  commission  of  the  crime-^  Blatchf . 
860.  Where  an  offense  Is  committed  against  two  sovereignties,  the 
flrst  one  prosecntmg  absorbs  It— 97  U.  S.lK)9.  It  Is  no  defense  that  the 
parties  were  wrongiolly  arrested  In  one  State  and  taken  to  another— 21 
Iowa,  467 ;  see  5  Packer  Or.  B.  607. 

794.  When  an  offense  is  within  the  jurisdiction  of  two 
or  more  counties,  a  conviction  or  acquittal  thereof  in  one 
county  is  a  bar  to  a  prosecution  or  indictment  therefor  in 
another. 

Trial  as  a  bar.— A  trial  In  one  county  is  a  bar  to  a  trial  In  every 
other  connty-43  HL  397 ;  89  Ala.  684 ;  7  Cold.  331. 

795.  The  jurisdiction  of  a  violation  of  sections  four 
hundred  and  twelve,  four  hundred  and  thirteen,  and  four 
hundred  and  fourteen  of  the  Penal  Code,  or  a  conspiracy 
to  violate  either  of  said  sections,  is  in  any  county,  first,  in 
which  any  act  is  done  toward  the  commission  of  the  of- 
fense; or,  second,  into,  out  of,  or  through  which  the  of- 
fender passed  to  commit  the  offense;  or,  third,  where  the 
offender  is  arrested.    [Approved  March  7th,  1874.] 


CHAPTER  II. 


iDTdcr  nur  be  commenced  U  ru^  ttme. 
ID  ol  tbne^eUB  in  mil  otlier  Celonles. 
1 911-   Umitotion  of  one  fear  In  mlfldemeuoni. 
1U3.   EicepUonwIien  defendant  Is  one  or  the  State. 
I  MO.    lodWtmentloimd,  vbenpKsentedBDdaied. 

799.  Then  is  no  limitation  at  time  within  whlcli  a 
pTOsecntiou  far  murder  mnat  be  commenced.  It  may  l>e 
oommenced  kt  any  tim«  after  the  death  ot  the  person 
UUed 

Stainte  ot  Umltailone  applies  to  oSenars  t>  r    tnUed  betore  lu 


800^  An  indictment  for  attj  other  felony  than  mutdet 
mostbefonndior  an  iDformatiort  filed,  withjn  three  years 

after  ita  commission.    [In  effect  April  Sth,  ISSO.] 

SeaI2CaL2S4;UI<Lg9. 

801.  An  Indictment  far  any  misdemeanor  mnst  be 
fonnd,  or  an  information  Hied,  within  one  year  after  ita 
commission.    [In  effect  April  9th,  isSO.] 

802.  If,  when  the  offense  is  committed,  the  defendant 
is  ont  of  the  Stale,  the  indictment  may  be  fonnd  or  an  In- 
formation filed  within  the  term  herein  limited  after  his 
coming  within  the  State,  and  no  time  during;  which  tbe 
defendant  is  Dot  an  inhabitant  of,  or  nsnally  resident  . 
within  this  State,  is  part  of  the  limitation.  [In  effect 
April  9tb,lS8(Xl 


ndunupeno 

^1 


stbo  rudnlDff  or  tha  fiCotato — i  Gn 
Mr.Ul;  ltae(KliieCt«>pecJHII;pli 
ich  O.  O.  441;  S  Id.  ni  I  Low.  ZS 


M.1BB|e«ifra,arMterOr.  B.  aiiTlN.  C.3H;iOa.33S!  UHampb. 
a:  BIod.tN:  7loin,tM.  It  davolTH  <n  tba  prnecutloa  to  show  tbs 
oaroMvrltli<iitlia(nEatoT7nerliiil-11CaL29l;  ISIil.IK:  letentllSi 
J  SMwt.  *  F.  SOB;  <  Day,  lit;  29  Pa.  Bt.  2M;  Rush.  *  B.  C.  O.  369; 
Imt  tbeproucDtJoD  mar  prove,  wlthont  ayerrlDg  It,  tliat  defendant  1» 
ITlclitntlieitatate-17Wall.lEa;  iXcLeaa.t^:  and eee » Crancb O. C. 
71;  aSMbilli:  ftConen.USi  2  Pus.  Cas.  <U;  IOIlumplk.Ui  »  BlackC. 

803.  An  Indictmeuc  la  found  witbln  the  meaning  of 
Oils  olukpter,  when  it  is  presented  by  the  grand  jaiy  in 
open  conrt,  and  tbeie  received  and  filed. 

th«  alatats  lemalns  iLleot  till  flOAL  luilgiiieut  on  the  merlta— 3  Breirst. 
■N)aJoneJ,{N.C.)2Sl:eld.ti!3SAla.419:nu(ldUml>salofUieactlon 
doeanotieilTelt— laBoBh.ltt.  Though Indlccnunt mnat  beroundto 
mvenC  the  bv  of  the  ■tUoU,  luitenee  need  nM  be  irttUu  the  Umlla- 
bni-l  Bramt  Mi. 
Pmr.  Oosa.— MT. 
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i  BM.  ComplikUit  deDned. 

i«n.  lUgbtnta  deOiud. 

I  8M.  Wbo  are  miglilTates. 

i  8I)9.  FUtng  iDfomiatliiii. 

806.  Tbe  oomplaiat  is  the  allegation  in  wetting  made 
to  ft  court  or  niBgiBtrate  that  a  person  haa  IwBn  guilty  ot 
some  des  gn'ktsd  offense.    [In  effe     Apr    '*th  18S0  ] 


'f. 


, , rbrarapeAnot . 

•MhTtDwl  a  jmnMnira  under  It  mar  b«  malatalntd  in  accontuiae 
wlOi  I  la  ottna  Political  Code,  bat  It  miut  be  br  liidl<:lineat  and  not 
tit  InionDatlon-^fao.  0.  L.  J.TTl. 


■roQnattBttliaMaTtludna}iutadlMlon^ttl(he__~ 

inlnaianiail.lMUPi<>pe4r  Benled-4Pao.  0.I1.J.  (ift  mien  ai 
aotn^gMaMoartoamudemeaoorbraTaHi' ' 


n  offlM— An*  pilTate  < 

__  .,  —formatlDn  U  oppoeed  tu  am- 
ia  SMM  nor  of  tU>  safe- i  Peo.  c 


808.   Tlie  following  persons  ore  magiatratea: 

1.  The  Jnstlcei  of  the  Saprerae  Court. 

2.  Iha  jodges  of  the  SupeTlor  Courts. 

3.  Jnatioea  of  the  peace. 
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i.  Police  magistrates  la  towns  or  cities,    lla  effect 
Uarch  12th,  ISSO.] 
iSbM.S.    BmG1C*LI76. 

609.  Wlien  a  defendant  has  been  examined  and  com- 
mitted, as  provided  in  section  eticht  hundred  and  aeventj- 
two  of  this  Cods,  it.  shall  be  the  duty  of  the  district 
attorney,  within  thirty  days  thereafter,  to  file  In  the  gape- 
Tier  Court  of  the  county  in  which  the  oEfensa  la  triable,  an 
information  chargiDg  the  defendant  with  such  offense. 
I  The  Information  shall  be  in  the  name  of  the  People  of  the 
State  Calif  mia  and  subs  ribed  by  th  d  li  t- 
tom  yadhabe  mk  dl  tmen  he 

~    IB  a       A  880) 


§  811  WABBANT  OF  ABBE8T.  816 


CHAPTER  IV. 

THB  WASBANT  OF  ABRfiST. 

S  811.  Examlnatloii  of  the  prosecutor  and  his  wltnesMS  upon  the  In* 

formation. 
S  613.  Depositions,  what  to  contain. 
S  8U.  When  warrant  may  Issue. 
S  614.  Form  of  warrant. 
S  815.  Name  or  description  of  the  defendant  in  the  warrant,  and 

statement  of  the  offense. 
S  816.  Warrant  to  be  directed  to  and  executed  hj  peace  offlcer. 
S  817.  Who  are  peace  officers. 

S  818.   To  what  peace  officers  warrants  are  to  he  directed. 
S  819.   Same ;  and  when  and  how  executed  in  another  county. 
S  820.  Indorsement  on  warrant,  for  service  in  another  county. 
S  821.  Defendant  to  he  taken  before  the  magistrate  Issuing  the  wiiw 

rant,  etc. 
S  822.  Defendant  arrested  for  misdemeanor  ta  another  county,  to  he 

admitted  to  bail. 
S  823.  Proceedings  on  taking  bail  from  the  defendant  in  such  cases. 
S  824.  When  bail  is  not  given.  When  magistrate  who  issued  warrant 

cannot  act. 
S  825.  No  delay  in  taking  defendant  before  magistrate. 
S  826.  Proceedings  where  defendant  is  taken  before  another  magia* 

trate. 
I  827.  Proceedhigs  for  offenses  triable  In  another  county. 
S  828.  Duty  of  officer. 
S  829.  Admission  to  balL 

811.    When  an  information  is  laid  before  a  magistrate 

of  the  commission  of  a  public  offense,  triable  within 

the  county,  he  must  examine  on  oath  the  informant,  or 

prosecutor,  and  any  witnesses  he  may  produce,  and  take 

their  depositions  in  writing,  and  cause  them  to  be  sab- 

scribed  by  the  parties  making  them. 

Proceedings, 
formally  adjoui 
oath  or  afflnnatlon 
8. 431;  1  Qale  A  D.  454;  1  Q.  B.  889.    See  54  CaL  103. 
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812.  The  deposition  must  set  forth  the  facts  stated  by 
the  prosecutor  and  his  witnesses,  tending  to  establish  the 
commission  of  the  offense  and  the  guilt  of  the  defend- 
ant 

813.  If  the  magistrate  is  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed,  and  that  there 
is  reasonable  ground  to  believe  that  the  defendant  has 
committed  it,  he  must  issue  a  warrant  of  arrest. 

814.  A  warrant  of  arrest  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  commanding 
the  arrest  of  the  defendant,  and  may  be  substantially  in 
the  following  form : 

County  OF . 

The  People  of  the  State  of  California  to  any  sheriff,  con- 
stdblBi  marshal,  or  policeman  of  said  State,  or  of  the 
County  of : 

Information  on  oath  having  been  this  day  laid  before 

me,  by  A.  B.,  that  the  crime  of (designating  it)  has 

been  committed,  and  accusing  0.  D.  thereof,  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named 
G.  D.  and  bring  him  before  me  at  (naming  the  place),  or 
in  case  of  my  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  this  county. 

Dated  at ,  this day  of ,  eighteen . 

Before  whom  to  be  taken.— In  case  of  be  absence  or  disability  to 
act  of  tbe  justice  issuing  the  warrant,  tlio  prisoner  shall  be  taken  be- 
fore another  magistrate,  and  a  direction  to  that  effect  must  be  Inserted 
In  tbe  warrant— 19  Cal.  134 ;  54  id.  103.  The  law  of  the  State  governs 
as  to  its  legality— 2  Watts,  165. 

815.  The  warrant  must  cpecify  the  name  of  the  de- 
fendant, or,  if  it  is  unknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It  must 
also  state  the  time  of  issuing  it,  and  the  county,  city,  or 
town  where  it  is  issued,  and  be  signed  by  the  magistrate, 
with  his  name  of  office. 

Validity  of.— It  is  invalid  if  it  does  not  state  tbe  specific  offense— 1 
Parker  Cr.  R.  104;  8  Jur.  1071;  1  W.  BLbUb;  2  Term  Bep.  18;  6  id.  178; 
9  East,  358;  or  U  it  fail  to  specify  the  defendant's  name— 10  Allen,  403; 
1 W.  BL  656;  or  if  it  omits  the  christian  name—  1  Moody  G.  0. 281. 
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816.  The  warrant  must  be  directed  to  and  executed  by 
a  peace  officer. 

To  whom  directed->l9  Wis.  900;  7  Gar.  A  P.  245.  The  Qffleernuij  he 
described  hy  name  of  his  offlce^l  Barn.  A  0. 288;  2  DowL  &  R.  44. 

817.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  con- 
stable, marshal,  or  policeman  of  a  township,  city  or  town. 

818.  If  a  warrant  is  issued  by  a  justice  of  the  Supreme 
Court,  or  judge  of  a  Saperior  Court,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman 
in  the  State,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delivered.    [In  effect  April  12th,  1880.] 

See  54  Cal.  i03. 

819.  If  it  is  issued  by  any  other  magistrate,  It  may  be 
directed  generally  to  any  sheriff,  constable,  marshal,  or 
policeman  in  the  county  in  which  it  is  issued,  and  may  be 
executed  in  that  county;  or,  if  the  defendant  is  in  another 
county,  it  may  be  executed  therein  upon  the  written  di- 
rection of  a  magistrate  of  that  county,  indorsed  upon  the 
warrant,  signed  by  him,  with  his  name  of  office,  and  dated 
at  the  county,  city,  or  town  where  it  is  made,  to  the  fol- 
lowing effect:  "This  warrant  may  be  executed  in  the 

county  of **  (naming  the  county). 

See  54  Cal.  103. 

820.  The  indorsement  mentioned  in  the  last  section 
cannot,  however,  be  made  unless  the  warrant  of  arrest  be 
accompanied  with  a  certificate  of  the  clerk  of  the  county 
where  such  warrant  was  issued,  under  the  seal  of  the  Su- 
perior Court  thereof,  as  to  the  official  character  of  the 
magistrate,  or,  unless  upon  the  oath  of  a  credible  witness, 
in  writing,  indorsed  on  or  annexed  to  the  warrant,  prov- 
ing the  handwriting  of  the  magistrate  by  whom  it  was 
issued.  Upon  such  proof,  the  magistrate  indorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterwards  appear  that  the  warrant  was 
illegally  or  improperly  issued.    [In  effect  April  12th,  1880.] 

821.  If  the  offense  charged  is  a  felony,  the  officer 
making  the  arrest,  must  take  the  defendant  before  the 
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magistrate  who  issued  the  warrant,  or  some  other  magis- 
trate of  the  same  county,  as  provided  in  section  eight 

hundred  and  twenty-four. 

One  arrested  for  a  felony, to  procure  ball,  must  be  taken  before  the 
mi^strate  who  issued  the  warrant,  or  some  other  magistrate,  in  the 
same  county— 54  Cal.  103. 

822.  If  the  offense  charged  is  a  misdemeanor,  and  the 
defendant  is  arrested  in  another  county,  tbe  officer  must, 
upon  being  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  who  mUvSt  admit  the  defendant 
to  bail,  and  take  bail  from  him  accordingly. 

See  54  Cal.  103.  In  fixing  the  amount  of  bail ,  the  sole  purpose  should 
be  to  cause  the  appearance  of  accused  to  answer  the  charge— 54  Cal.  75. 
Admission  to  bail,  in  all  but  capital  cases,  is  a  right  of  accused— 19  Cal. 
Mi.   See  Const.  Prov.  ante,  page  15. 

823.  On  taking  the  bail,  the  magistrate  must  certify 
that  fact  on  the  warrant,  and  deliver  the  warrant  and  un- 
dertaking of  bail  to  the  officer  having  charge  of  the  de- 
fendant. The  officer  must  then  discharge  the  defendant 
from  arrest,  and  must,  without  delay,  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  which  the  de- 
fendant is  required  to  appear. 

824.  If,  on  the  admission  of  the  defendant  to  bail,  the 
bail  is  not  forthwith  given,  the  officer  must  take  the  de- 
fendant before  the  magistrate  who  issued  the  warrant,  or, 
in  case  of  his  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  the  same  county,  and 
must  at  the  same  time  deliver  to  the  magistrate  the  war- 
rant with  his  return  thereon  indorsed  and  subscribed  by 

him. 
See  94  Cal.  103. 

825.  The  defendant  must  in  all  cases  be  taken  before 
the  magistrate  without  unnecessary  delay,  and  any  at- 
torney-at-law  entitled  to  practice  in  courts  of  record  of 
California,  may,  at  the  request  of  the  prisoner  after  such 
arrest,  visit  the  person  so  arrested.  [In  effect  April  9th, 
1880.] 

826.  If  the  defendant  is  brought  before  a  magistrate 
other  than  the  one  who  issued  the  warrant,  the  depositions 
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on  which  the  warrant  was  granted  must  be  sent  to  that 
magistrate,  or,  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testi- 
mony anew. 

Rights  of  prisoner.— The  only  rights  that  be  can  exact  are,  that  the 
affidavits  shall  be  transmitted,  or  that  the  prosecutor  and  his  wit- 
nesses be  summoned  to  testify  anew-— 19  Cal.  135. 

827.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense  triable  in  another 
county  of  the  State,  but  showing  that  the  defendant  is  in 
the  county  where  the  information  is  laid,  the  same  pro- 
ceedings must  be  had  as  prescribed  in  this  chapter,  ex- 
cept that  the  warrant  must  require  the  defendant  to  be 
taken  before  the  nearest  or  most  accessible  magistrate  of 
the  county  in  which  the  offense  is  triable,  and  the  depo- 
sitions of  the  informant  or  prosecutor,  and  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered 
by  the  magistrate  to  the  officer  to  whom  the  warrant  is 
delivered. 

828.  The  officer  who  executes  the  warrant  must  take 
the  defendant  before  the  nearest  or  most  accessible  mag- 
istrate of  the  county  in  which  the  offense  is  triable,  and 
must  deliver  to  him  the  depositions  and  the  warrant,  with 
his  return  indorsed  thereon,  and  the  magistrate  must  then 
proceed  in  the  same  manner  as  upon  a  warrant  issued  by 
himself. 

829.  If  the  offense  charged  in  the  warrant  issued  pur- 
suant to  section  eight  hundred  and  twenty-seven  is  a 
misdemeanor,  the  officer  must,  upon  being  required  by 
the  defendant,  take  him  before  a  magistrate  of  the 
county  in  which  the  warra,nt  was  issued,  who  must  ad- 
mit the  defendant  to  bail,  and  immediately  transmit  the 
warrant,  depositions,  and  undertaking,  to  the  clerk  of 

the  court  in  which  the  defendant  is  required  to  appear. 

To  procnre  bail,  the  prisoner  must  be  taken  before  the  magistrate 
who  issued  the  warrant,  or  some  other  magistrate  of  the  same  county 
— MCaLlOS.   See  aa<e»  S  822,  note. 
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CHAPTER  V. 

ABBEST,  BY  "WHOM  AND  HOW  MADS. 

S  834.  Arrest  defined.  By  whom  made. 

S  835.  How  an  arrest  is  made  and  wbat  restraint  allowed. 

S  836.  Arrests  by  peace  offlcfers. 

S  837.  Arrests  by  private  persons. 

§  838.  Magistrates  may  order  arrest. 

S  839.  Persons  making  arrest  may  smnmon  assistance. 

S  840.  Wlien  the  arrest  may  be  made. 

S  841.  Arrest,  bow  made. 

S  842.  Warrant  most  be  shown,  wben. 

S  843.  Wliat  force  may  be  used. 

§  844.  Doors  and  windows  may  be  broken,  when. 

S  845.  Same. 

S  848.  Weapons  may  be  taken  from  persons  arrested. 

S  847.  Duty  of  a  private  person  who  has  made  an  arrest. 

S  848.  Duty  of  officer  arresting  with  warrant. 

%  849.  '  Person  arrested  without  a  warrant  to  be  taken  before  a  magis- 
trate. Information  to  be  filed. 

S  850.  Arrest  by  telegraph. 

S  851.  Same. 

834.    An  arrest  is  taking  a  person  into  custody,  in  a 

case  and  in  the  manner  authorized  by  law.    An  arrest 

may  be  made  by  a  peace  officer  or  by  a  private  person. 

Arresti  when  illegaL— An  arrest  will  not  be  avoided  by  mere  cleri- 
cal or  formal  errors  In  the  warrant— 98  Mass.  4 ;  see  49  Barb.  89 ;  8  Bich. 
17.  A  warrant  may  be  void  as  to  the  parties,  but  voidable  only  as  to 
the  ofllcer— 21 N.  H.  263;  1  Lead.  G.  G.  200.  When  absolutely  void,  the 
officer  cannot  excuse  himself— 20  Vt.  331;  as  where  it  is  dated  on  Sun- 
day—13  Mass.  324:  or  where  it  has  no  seal— 1  Hayw.  471 ;  36  Me.  366;  5 
Ired.  72;  1  East  P.  G.  ch.  5,  S  58;  but  a  wafer  or  scroll  is  8Ufflcient--34 
Me.  210;  9  Watts,  311 ;  49  Mo.  188;  9  Jur.  442;  7  Q.  B.  232. 

Validity  of  arrest.— To  make  an  arrest  valid,  the  officer  must  be  en- 
saged  in  the  execution  of  a  duty— 13  Cox  G.  G.  202.  Where  an  arrest 
IS  made  beyond  the  Jurisdiction  of  the  magistrate  who  issued  the  war- 
rant, it  is  lllefinil— 65  N.  G.  327;  79  id.  605;  or  outside  of  the  district  of 
the  officer— 1  Conn.  40;  4  id.  107;  7  id.  456;  4  Mass.  232.  Where  a  fugi- 
tive was  arrested  in  another  State,  though  the  arrest  is  illegal,  it  is 
not  ground  for  his  discharge  on  habeaa  corpus— IB  Pa.  St.  Sf.  See  4 
Parker  Gr.  B.  253.  Where  the  offense  changed  in  the  warrant  is  not  a 
subject  of  arrest.  It  is  illegal— 20  Alb.  L.  j:  215.  Where  a  person  has 
been  discharged  by  a  magistrate,  an  officer  cannot  re^urest  him  without 
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a  new  warrauU-30  Barb.  800,  disapprorinff  6  HOI,  949;  Imt  an  offieer 
may  re-arrest  a  person  after  voluntarily  releasing  blm— 8  Met.  269. 

835.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the  cus- 
tody of  an  officer.  The  defendant  must  not  be  subjected 
to  any  more  restraint  than  is  necessary  for  his  arrest  and 
detention. 

Arrent.how  made.— No  manual  touchingr  Is  necessary— 18  Ga.  392; 
It  Is  sufflcieut  if  the  party  be  within  the  power  of  the  officer  and  sub- 
mits to  the  arrest— I  Wend.  216:  20  Ga.  371:  18  N.  H.  198;  1  Car.  A  P. 
153:  Moody  A  M.  244:  contra,  2  K.  H.  318;  Harp.  (S.  C.)  453;  Bald.  239; 
3  Ear.  (Del.)  416;  id.  668.  It  Is  theduty  of  the  party  to  submit— 4  Allen, 
N.  B.  440.  To  inform  defendant  that  he  is  arrested,  and  to  lock  the 
door,  is  sufficient— Cas.  t.  Hardw.  284;  or  to  inform  him,  and  touch 
him  only  with  the  finger— 1  Salk.  79. 

836.  A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a  warrant, 
arrest  a  person — 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  a  person  arrested  has  committed  a  felony,  al- 
though not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 
have  committed  it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the 
commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe 
that  he  has  committed  a  felony. 

Subd.  1.  Offenses  committed  in  presence  of  officer— 5  Ear.  (DeL) 
605;  19  Ohio  St. 248;  2Hill,(S.G.)619;  8Serg.&R.47j  71111.73;  17 How. 
Fr.  lOU;  3  Wend.  384;  9  Car.  A  P.  474;  6  £1.  &  B.  188;  or  even  after,  if 
danger  has  not  ceased— 7  Cox  C.  C.  389;  and  see  71 BI.  78:  limited,  36  N. 
H.  246. 

Subd.  2.  For  felony— 12  Cush.  246;  id.  615;  71  Bl.  78;  Cald.  291;  1 
Lead.  O.  G.  195;  and  such  misdemeanors  as  cannot  be  stopped  or  re- 
dressed  without  immediate  arrest— 3  Fost.  &  F.  859;  4  id.  155;  but  for 
cruelty  to  animals,  he  cannot  arrest  without  a  warrant-5  Lans.  84;  2 
Daly,  220. 

Subd.  8.    Probable  cause.- An  officer  may  arrest  on  probable 

S'ound  of  suspicion,  and  without  a  warrant— 300a.  430;  14  Gray,  65;  6 
umph.  63;  1  Moody  C.  C.  634;  see  46  Ga.  86;  and  to  Justify  nlm,  it 
will  not  be  necessary  to  establish  the  Rullt  of  theparty— 49  Ind.  66;  1 
Am.  Cr.  B.  60 ;  so.  of  a  constable— 1  Wheel.  C.  C.  137.  A  constable  may 
arrest  on  reasonable  cause  of  suspicion,  or  for  breach  of  peace  In  his 
presence— 67  Pa.  St.  80 ;  8  Serg.  &  B.  47.  So,  a  peace  officer,  for  reason- 
able cause,  may  arrest  for  felony— 49  Ind.  66;  6  Humph.  63;  6  Cush.  281. 


323  ABBBST,  HOW  HADB.  §§  837-9 

4 

B.9  cannot  omst  for  a  crime  proved  or  suspected,  unless  it  be  a  felony 
—13  Cash.  246;  id.  615.    Contra,  5  Har.  (Del.)  605. 

Subd.  4.  On  charge  of  felony.— A  peace  officer,  on  reasonable  cause, 
on  Ik  charge  of  felony,  can  arrest  wltnout  a  warrant,  but  a  private  per- 
son cannot— 1  Doug.  SS9;  1  Lead.  0. 0. 194:  but  he  Is  not  bound  to  ar- 
rest merely  on  representations  that  he  is  a  thief— 5  City  H.  Kec.  4. 
Here  manner,  In  a  man  accused  of  crime,  is  not  probable  cause— 97 
Mich.  299.  Refusal  to  arrest-see  ante,  $  142.  Warrant  to  be  directed 
to,  and  executed  by,  ofiloer— see  €mtef  S  816.  Who  are  peace  officers— 
ante,  H  817.  To  what  to  be  directed— ^nre,  SS  818, 819.  Duty  on  arrest— 
S849. 

837.  A  private  person  may  arrest  another— 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  the  person  arrested  has' committed  a  felony, 
although  not  in  his  presence. 

3.  "When  a  felony  has  been  in  fact  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 

have  committed  it. 

Subd.  1.  Private  persons.— It  is  tiie  duty  of  all  persons  to  use  all 
lawful  means  to  arrest  one  committing  a  breach  of  the  peace— 4  Gity 
H.  Beo.  Ill ;  or  vi  afltray— 1  Root,  66 ;  but  he  is  not  Justined  without  a 
warrant,  unless  the  affray  is  still  continuing,  or  there  is  reasonable 
ground  to  apprehend  its  repewal— 10  Clark  a  F.  28;  S.  C.  1  Lead.  Q.  O. 
177.  But  a  private  person  cannot,  of  his  own  authority,  after  an  affray 
or  breach  of  the  peace— 11  Johns.  486.  For  misdemeanors,  after  their 
commission,  an  arrest  can  only  be  made  on  a  warrant— 3  ParJcer  Or.  R. 
249. 

Subd,  3.  For  felony.— A  private  person  may  arrest,  without  war- 
rant, one  who  has  committed  a  f  elony— 1  Wheel.  C.  C.  101:  S  Wend. 
S90;  llJohn8.486;  3 Parker Cr.R. 249;  17 How. Pr.  100;  12Qa.318;  or, 
on  suspicion,  with  good  reason,  where  a  crime  has  been  actually  com- 
mitted—40  K.  Y.  463;  3  Wend.  350;  but  it  must  be  a  f  elonvwhlcn  may 
be  tried  in  the  State— 51  Barb.  91 ;  as  for  an  escape— 48  N.  a.  377. 

Subd.  3.  Reasonable  cause— see  40  N.  T.  463;  3  Wend.  850.  MM' 
arrest  on  probable  cause— 82  N.  J.  L.  70;  3  Wend.  350;  8  Serg.  &  R.  47; 
6  Binn.  316;  66  Ind.  464:  2  Dev.  66:  3  Jones,  (N.  C.)  434:  but  to  justify, 
an  offense  must  be  in  fact  committed— 40  jN.  Y.  453;  61  Pa.  St.  822;  M 
Barb.  4M;  2  Selw.  N.  P.  043. 

838.  A  magistrate  may  orally  order  a  peace  officer  or 
private  person  to  arrest  any  one  committing  or  attempt- 
ing to  commit  a  public  offense  in  the  presence  of  such 
magistrate. 

Magistrate  may,  on  his  own  view,  and  without  a  warrant,  anest  a 
party  zor  a  breach  of  the  peace— 6  City  H.  Reo.  85. 

839.  Any  person  making  an  arrest  may  orally  sum- 
mon as  many  persons  as  he  deems  necessary  to  aid  him 

tierein.  • 
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Duty  to  aid  officers.  It  Is  the  dnty  of  all  persons  to  use  their  exer- 
tions  to  detect  and  punish  crime;  bnt  the  law  Imposes  no  obligatioii 
on  a  private  citizen,  unless  called  on  by  a  ministerial  oCBcez^u  Ohio, 
281. 

840.  If  the  oltense  charged  is  a  felony,  the  arrest  may- 
be made  on  any  day,  and  at  any  time  of  the  day  or  night. 
If  it  is  a  misdemeanor,  the  arrest  cannot  be  made  at 
night,  unless  upon  the  direction  of  the  magistrate,  in- 
dorsed upon  the  warrant. 

841.  The  person  making  the  arrest  nmst  inform  the 
person  to  be  arrested  of  the  intention  to  arrest  him,  of 
the  cause  of  the  arrest,  and  the  authority  to  make  it,  ex- 
cept when  the  person  to  be  arrested  is  actually  engaged 
in  the  commission  of  or  an  attempt  to  commit  an  offense, 
or  is  pursued  immediately  after  its  commission,  or  after 
an  escape. 

Notice  of  arrest  must  be  given  expressly  or  by  implication~27  Cal. 
572;  32  N.  Y.  609:  76  N.  G.  10;  9  Coke,  65;  1  Moody  C.  6. 207:  id.  390;  id. 
878.  So  a  private  i>er8on  arresting  another  must  notify  the  p^tfty  of 
his  purpose— 65  N.  C-.  327.  A  constable  showlug  his  badge  or  staJE  of 
office  is  sufficient  intimation  of  his  authority— 32  N.  T.  609: 1  Moody  C. 
C.  334 ;  but  where  the  defendant  knows  thepfficer,  it  is  sufficient  uotic« 
—27  Cal.  675:  6  Gray,  350;  10  Mich.  169;  10  Wend.  614:  6  Har.  (Del.)  487; 
17  Ga.  194;  Oro.  Car.  183.  Municipal  officers  are  under  the  protection 
of  the  law— 30  Ga.  426;  but  if  a  policeman  be  not  known,  resistance  Is 
not  a  crime— 76  N.  G.  10:  7  Tex.  Ct.  App.  183.  He  should  make  known 
bis  official  character— 2  Hill,  86.  When  a  party  is  apprehended  in  the 
commission  of  an  offense,  notice  of  official  character  or  cause  of  arrest 
Is  not  necessary— 27  CaL  672. 

842.  If  the  person  making  the  arrest  is  acting  under 
the  authority  of  a  warrant,  he  must  show  the  warrant,  if 
required. 

Must  show  warrant— A  person  urested  has  a  right  to  see  the  war- 
rant unless  he  first  resist— 10  Mich.  169;  6  Gray.  SSO;  42  Me.  884:  13 
Mass.  321:  1  Hayw.  471;  10  Wend.  614;  and  see  6  Har.  (Del.)  487:  19 
Ohio  St.4£6;  and  If  the  officer  is  not  known  he  is  bound  to  show  his 
authority— 2  Ired.  201 :  1  Winst.  (N.  O.)  No.  1. 144.  Where  a  violent  as- 
sault is  made  upon  the  officer,  notice  is  not  required— 27  Cai.  692;  3 
Head.  127.  The  officer  is  not  bound  to  exhibit  his  warrant  before  se* 
curing  his  prisoner— 6  Gray,  350;  30  Ga.  4i6.  A  regular  officer  within 
his  district  Is  not  bound  to  show  his  process— 2  HiU,  86. 

843.  When  the  arrest  is  being  made  by  an  officer  under 
the  authority  of  a  warrant,  after  information  of  the  in- 
tention to  make  the  arrest,  if  the  person  to  be  arrested 
either  flees  or  forcibly  resists,  the  officer  may  use  all  nec- 
essary means  to  effect  the  arrest. 
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Force  may  be  used.— The  officer  must  midce  tbe  arrest  with  as  little 
force  A8_po68ible~3  Har.  (Del.)  668;  but  all  necessary  force  may  be 
used— 8  Wis.  132 ;  and  he  will  be  Justified  in  killing  to  prevent  an  escapo 
after  the  actual  commission  of  a  felony— 5  Parker  Cr.  B.  234 ;  but  wan* 
ton  exercise  of  lawful  power  may  be  resisted— 2  Houst.  605.  A  peace 
ofAcer  may  arrest  one  neelng,  after  commission  6f  a  felony,  without  a 
warrant— 27  Gal.  672;  or  after  an  escape— 48  N.  H.  877.  So  a  private 
person  may  arrest  another  on  the  authorization  of  an  officer,  if  both 
ue  in  pursuit— 13  Mass.  321.  An  ofScer  has  a  right  to  call  in  his  aid  any 
and  all  persons— 10  Johns.  85;  and  for  them  to  refuse  assistance  i^an 
Indictaole  offense— Law  Bep.  1 0.  G.  20.  They  must  be  actually  or  con>^ 
structlvely  under  the  officer's  command— 2  Doug.  (Mich.)  1 ;  8  Ired.  20 ; 
7  £ng.  50;  7  Car.  A  P.  776.  All  pursuers  of  a  felon  are  protected  by 
law— 61  Pa.  St.  862;  6  Cold.  283;  1  East  P.  G.  298.  Fresh  pursuit  and 
immediate  pursuit  are  synonymous— 27  GaL  672. 

844.  To  make  an  arrest,  a  private  person,  if  the  offense 
be  a  felony,  and  in  all  cases  a  peace  officer,  may  break 
open  the  door  or  window  of  the  house  in  which  the  per- 
son to  be  arrested  is,  or  in  which  they  have  reasonable- 
grounds  for  believing  him  to  be,  after  having  demanded 
admittance  and  ej^plained  the  purpose  for  ithich  admit- 
tance  is  desired.    [Approved  March  30th,  in  effect  July 

1st,  1874.] 

Breaking  into  honse.— Before  an  officer  with  a  warrant  may  break 
open  doors  to  execute  process,  he  must  first  demand  admittance  and 
be  refused— 10  Johns.  868;  1  N.  H.  346;  1  Boot,  134;  id.  83;  2  Houst. 
(Del.)  685;  U  Gray,  194.  A  police  officer  may  enter  a  house  to  sup- 
press disorder-^  Har.  <DeL)  491. 

845.  Any  person  who  has  lawfully  entered  a  house 
for  the  purpose  of  making  an  arrest  may  break  open  the 
door  or  window  thereof  if  detained  therein,  when  neces- 
sary for  the  purpose  of  liberating  himself,  and  an  officer 
may  do  the  same,  when  necessary  for  the  purpose  of  lib- 
erating a  person  who,  acting  in  bis  aid,  lawfully  entered 
for  the  purpose  of  making  an  arrest,  and  is  detained 
therein.* 

846.  Any  person  making  an  arrest  ^ay  take  from  the 
person  arrested  all  offensive  weapons  which  he  may  have 
about  his  person,  and  must  deliver  them  to  the  magistrate 
before  whom  he  is  taken. 

847.  A  private  person  who  has  arrested  another  for 
the  commission  of  a  public  offense  must,  without  un- 
necessary delay,  take  the  person  arrested  before  a  mag- 
istrate, or  deliver  him  to  a  peace  officer. 

Pxv.  Code.— jl8. 
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Duty  on  making  arrest.— On  arresting,  be  may  take  the  prisoner 
to  the  counlnr  jail,  or  before  a  Justice  of  tiie  peace— 8  Serg.  &  B.  47; 
or  otber  magistrate— 12  Ga.  293,  dl8;  46  id.  86. 

848  An  officer  making  an  arrest,  in  obedience  to  a 
warrant,  must  proceed  with  the  person  arrested  as  com- 
manded by  the  warrant,  or  as  provided  by  law, 

Dntf  of  officer.— Tbe  officer  must  follow  tbe  statute  as  to  tbe  magiB> 
trate  to  whom  the  party  is  to  be  delivered— 110  Mass.  319. 

849.  When  an  arrest  is  made  without  a  warrant  by  a 
peace  officer  or  private  person,  the  person  arrested  must, 
without  unnecessary  delay,  be  taken  before  the  nearest 
or  most  accessible  magistrate  in  the  county  in  which  the 
arrest  is  made,  and  an  information,  stating  the  charge 
against  the  person,  must  be  laid  before  such  magistrate. 

See  1  Wheel.  C.  C.  101 ;  8  Wend.  350.  The  pendency  of  one  Informix 
tion  Is  no  bar  to  the  presentation  of  another— 6  Pac.  C.  L.  J.  526. 

850.  A  jtfttice  of  the  Supreme  Courty  or  a  judge  of  a 
Superior  Court,  may,  by  an  indorsement  under  his  hand 
upon  a  warrant  of  arrest,  authorize  the  service  thereof  by 
telegraph,  and  thereafter  a  telegraphic  copy  of  such  war- 
rant may  be  sent  by  telegraph  to  one  or  more  peace  of- 
ficers; and  such  copy  is  as  effectual  in  the  hands  of  any 
officer,  and  he  must  proceed  in  the  same  manner  under  it, 
as  though  he  held  an  original  warrant  issued  by  the  mag- 
istrate making  the  indorsement.  [In  effect  April  12th, 
1880.] 

Arrest  by  telegraph.— An  officer  arresting  for  felony  on  telegraphic 
or  other  dispatch,  without  a  warrant,  must  take  the  party  at  once 
before  some  examining  officer-29  How.  Pr.  185;  and  there  must  be 
reasonable  diligence— id. 

851.  Every  officer  causing  telegraphic  copies  of  war- 
rants to  be  sent  must  certify  as  correct,  and  file  in  the 
telegraph  office  from  which  such  copies  are  sent,  a  copy 
of  the  warrant  and  indorsement  thereon,  and  must  return 
the  original  with  a  statement  of  his  action  thereunder. 


327  BETAKING  AFTER  ESCAPE.  §§  854-5 


CHAPTER  VL 

SBTASZNQ  AFTEB  AN  ESCAPE  OR  EBSCUE. 

'   S  851.  ICay  be  at  any  time  or  in  any  place  in  the  State. 

S  855.  May  break  open  door  or  window  If  admittance  ref osed. 

854.  If  a  person  arrested  escape  or  is  rescued,  the  per- 
son from  whose  custody  he  escaped  or  was  rescued,  may 
immediately  pursue  and  retake  him  at  any  time  and  in 
any  place  within  the  State. 

See  ante,  S  834,  note. 

855.  To  retake  the  person  escaping  or  rescued,  the 
person  pursuing  may  break  open  an  outer  or  inner  door  or 
window  of  a  dwelling-house,  if,  after  notice  of  his  inten- 
tion, he  is  refused  admittance. 

See  ante,  S  844. 


\ 
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CHAPTER  Vn. 

EXAMINATION  07  THE  CASE,  AND  DISGHABOE  OV  THE   DE- 
FENDANT, OK  BOIiDINa   HIM  TO  ANSWER. 

S  858.  Magistrate  to  Infonn  the  defendant  of  tbe  chaige,  and  his 

right  to  counsel. 

S  859.  Time  to  send  and  sending  for  coonseL 

S  8G0.  Examination,  when  to  proceed. 

1861.  When  to  be  completed.   Postponement. 

S  862.  On  postponement,  defendant  to  be  committed  or  dlschATged 

onbalL 

S  863.  Form  of  commitment. 

S  864.  Depositions  to  be  read  on  examination  and  subpoenas  Issued. 

S  865.  Examination  of  witnesses  to  be  In  presence  of  defendant. 

S  866.  Examination  of  defendant's  witnesses. 

S  867.  Exclusion  and  separation  of  witnesses. 

S  868.  Who  may  be  present  at  the  examination. 

S  869.  Testimony,  how  taken  and  authenticated. 

S  870.  Deposition,  by  whom  and  how  kept. 

S  871.  Defendant,  when  and  how  discharged. 

S  872.  When  and  how  to  be  committed. 

S  873.  Order  for  commitment. 

S  874.  Gertlflcate  of  ball  being  tskken.   CBepealed.] 

§  876.  Order  for  ball  on  commitment. 

{  876.  Commitment,  how  made  and  to  whom  dellTered)    < 

S  877.  Form  of  conmiitment. 

{  878.  Undertaking  of  witnesses  to  appear. 

S  879.  Security  for  the  appearance  of  witnesses. 

S  880.  Infants  and  married  women  may  be  required  to  give  seeority. 

f  881.  Witnesses  to  be  conunltted  on  refusal  to  give  seeority  for  their 

appearance. 

S  882.  Witness  unable  to  give  security  may  be  conditionaily  examined. 

Kot  applicable  to  prosecutor  or  accomplice. 

S  883.  Magistrate  to  retnm  depositions,  etc.,  to  the  court. 

858.  'When  the  defendant  is  brought  before  the  mag- 
istrate upon  an  arrest,  either  with  or  without  warrant,  on 
a  charge  of  having  committed  a  public  offense,  the  magis- 
trate must  immediately  inform  him  of  the  charge  against 
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him,  and  of  liis  right  to  the  aid  of  counsel  in  every  stage 
of  the  proceedings. 

The  charge  mentioned  In  tbia  section  is  not  the  same  as  the  charge 
mentloneainssn  of  this  Code— 44  Cal.  657.  A  Justice  of  the  peace 
and  a  district  jndge  are  alike  constltnted  magistrates— 39  Cal.  706.  A 
preliminary  examination  cannot  be  waived— 39  CaL  706.  The  right  to 
counsel  extends  only  to  those  lu  custody— &5  Cal.  298.  On  a  writ  of 
habeas  corpus,  the  court  may  exact  an  immediate  examination— 32  N. 
J.L.813. 

859.  He  must  also  allow  the  defendant  a  reasonable 
time  to  send  for  counsel,  and  postpone  the  examination 
for  that  purpose;  and  must,  upon  the  request  of  the  de- 
fendant, require  a  peace  officer  to  take  a  message  to  any 
counsel  in  the  township  or  city  the  defendant  may  name. 
The  officer  must,  without  delay  and  without  fee,  perform 
that  duty. 

See  55  CaL  298. 

860.  If  the  defendant  req^uires  the  aid  of  counsel,  the 
magistrate  must,  immediately  after  the  appearance  of 
cotmsel,  or  if,  after  waiting  a  reasonable  time  therefor^ 
none  appears,  proceed  to  examine  the  case. 

861.  The  examination  must  be  completed  at  one  ses-; 
sion,  unless  the  magistrate,  for  good  cause  shown  by  affi- 
davit, postpone  it.  The  postponement  cannot  be  for  more 
than  two  days  at  each  time,  nor  more  than  six  days  in 

all,  unless  by  consent  or  on  motion  of  the  defendant. 

OonHnuance.— A  person  arrested,  charged  with  a  crime  in  another 
Btate,  before  a  demand  for  hia  surrender  has  been  made,  is  entitled 
to  bis  dlscluuge  if  apostponement  is  granted  longer  than  the  stat- 
utory time— 51  Cal.  288.  If  requisite,  the  hearing  may  be  adjourned 
from  day  to  day— 29  Mich.  173. 

862.  If  a  postponement  is  had,  the  magistrate  must 

commit  the  defendant  for  examination,  admit  him  to  bail 

or  discharge  him  from  custody  upon  the  deposit  of  money 

as  provided  in  this  Code,  as  security  for  his  appearance 

at  the  time  to  which  the  examination  is  postponed. 
See  19  CaL  539;  on/e,  S  622,  note. 

863.  The  commitment  for  examination  is  made  by  an 
indorsement,  signed  by  the  magistrate  on  the  warrant  of 
arrest,  to  the  following  effect:  "The  within  named  A.  B. 
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having  been  brought  before  me  under  thft  warrant,  is 
committed  for  examination  to  the  sheriff  of  — — ."  If 
the  sheriff  is  not  present,  the  defendant  may  be  commit* 
ted  to  the  custody  of  a  peace  officer. 

864.  At  the  examination,  the  magistrate  must  first 
read  to  the  defendant  the  depositions  of  the  witnesses  ex- 
amined on  taking  the  information.  He  must  also  issue 
Bubpcsnas,  subscribed  by  him,  for  witnesses  within  the 
State,  required  either  by  the  prosecution  or  the  defense. 

865.  The  witnesses  must  be  examined  in  the  presence 
of  the  defendant,  and  may  be  cross-examined  in  his  be- 
half. 

866.  When  the  examination  of  witnesses  on  the  part 
of  the  people  is  closed,  any  witnesses  the  defendant  may 
produce  must  be  sworn  and  examined. 

867.  While  a  witness  is  under  examination,  the  mag- 
istrate may  exclude  all  witnesses  who  have  not  been  ex- 
amined. He  may  also  cause  the  witnesses  to  be  kept 
separate,  and  to  be  prevented  from  conversing  with  each 
other  until  they  are  all  examined. 

Ezclntion  of  witnesses— 53  Gal.  491. 

868.  The  magistrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination  every  per- 
son except  his  clerk,  the  prosecutor  and  his  counsel,  the 
attorney-general,  the  district  attorney  of  the  county,  the 
defendant  and  his  counsel,  and  the  officer  having  the  de- 
fendant in  custody. 

See  €tnU,  §  867. 

/3/  ^^*  ^^^  testimony  of  each  witness,  in  cases  of  homi- 
TUycide,  must  be  reduced  to  writing,  as  a  deposition,  by  the 
magistrate,  or  under  his  direction;  and  in  other  cases 
upon  the  demand  of  the  prosecuting  attorney,  or  the  de- 
fendant, or  his  counsel.  The  magistrate  before  whom  the 
examination  is  had  may,  in  his  discretion,  order  the  tes- 
timony and  proceedings  to  be  taken  down  in  short-hand 
in  all  examinations  herein  mentionedi  and  for  that  pur- 
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pose  he  may  anoint  a  short-band  reporter.  The  deposit 
tion  or  testimony  of  the  witness  must  be  authenticated  in 
the  following  form: 

1.  It.  must  state  the  name  of  the  witness,  his  place 
of  residence,  and  his  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto,  each  answer  being  dis- 
tinctly read  to  him  as  it  is  taken  down,  and  being  cor- 
rected or  added  to  until  it  conforms  to  what  he  declares 
is  the  truth :  except  in  cases  where  the  testimony  is  taken 
down  in  short-hand,  the  answer  or  answers  of  the  witness 
need  not  be  read  to  him. 

3.  If  a  question  put  be  objected  to  on  either  side 
and  overruled,  or  the  witness  declines  answering  it,  that 
fact,  with  the  ground  on  which  the  question  was  over- 
ruled or  the  answer'declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if 
he.  refuses  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  he  gives  it:  except  in  cases  where  the 
deposition  is  taken  down  in  short-hand,  it  need  not  be 
signed  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magistrate 
when  reduced  to  writing  by  him,  or  under  his  direction, 
and  when  taken  down  in  short-hand,  the  transcript  of  the 
reporter  appointed  as  aforesaid,  when  written  out  in  long- 
hand writing  and  certified  as  being  a  correct  statement  of 
such  testimony  and  proceedings  in  the  case,  shall  be 
prima  facie  a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall,  within  ten  days  after 
the  close  of  such  examination,  (if  the  defendant  be  held 
to  answer  to  the  charge),  transcribe  into  long-hand  writing 
liis  said  short-hand  notes,  and  certify  and  file  the  same 
with  the  county  clerk  of  the  county,  or  city  ajid  county, 
in  which  the  defendant  was  examined,  and  shall  in  all 
cases  file  his  original  notes  with  said  clerk.  [In  effect 
March  3rd,  1881.] 

SBC.  2.    The  reporter's  fees  shall  be  paid  out  of  the  treasury  of  the 
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county,  or  Vie  city  and  county,  on  the  certificate*  of  the  committing 

magistrate. 

A  deposition  not  certified  by  the  magistrate,  otherwise  than  by  a 
jurat  in  the  ordinary  form,  is  inadmissible— 54  Cal.  577.  The  certifi- 
cate must  set  forth  actual  compliance  with  all  the  requirements  of  the 
statute— 6  Cal.  559.  The  deposition  is  not  the  only  evidence  on  a  chaise 
of  perjury,  but  parole  evidence  may  be  introduced  to  prove  what  was 
sworn  to  on  the  examination— 50  Cal.  96.  If  the  magistrate  errone- 
ously excludes  a  question,  it  is  no  injury  if  the  testimony  was  Imma- 
terial—50  CaL  139.  There  are  cases  in  which  a  magistrate  should  call 
witnesses  for  the  defense,  as  where  the  prosecution  calls  only  a  part 
of  the  witnesses— 3  Wash.  C.  C.  29:  or  where  a  party  tenders  a  license 
in  evidence— 5  Best  &  8. 645;  or  where  defendant  offers  testimony  to 
explahi ,  or  divert  from  himself  the  responsibility— 2  Car.  &  K.  845.  See 
post,  S  882. 

870.  The  magistrate  or  his  clerk  must  keep  the  depo- 
sitions taken  on  the  information  or  on  the  examination, 
until  they  are  returned  to  the  proper  court;  and  must  not 
permit  them  to  be  examined  or  copied  by  any  person  exo 
cept  a  judge  of  a  court  having  jurisdiction  of  the  offense, 
or  authorized  to  issue  writs  of  habeas  corpus,  the  attorney- 
general,  district  attorney,  or  other  prosecuting  attorney, 
and  the  defendant  and  his  counsel. 

871.  If,  after  hearing  the  proofs,  it  appears  either  that 
no  public  offense  has  been  committed  or  that  there  is  not 
sufi&cient  cause  to  believe  the  defendant  guilty  of  a  pub- 
lic offense,  the  magistrate  must  order  the  defendant  to  be 
discharged,  by  an  indorsement  on  the  depositions  and 
statement,  signed  by  him,  to  the  following  effect:  "  There 
being  no  sufficient  cause  to  believe  the  within  named  A. 
B.  guilty  of  the  offense  within  mentioned,  I  order  him  to 

be  discharged." 

Order  of  dischax^e.— The  order  of  discharge  shall  be  reduced  to 
writing:— 19  Cal.  137.  The  omission  of  the  name  of  the  accused  is  not 
such  a  defect  as  wIU  entitle  him  to  a  discharge  on  habeas  corpus— 42 
Cal.  200;  51  id.  876:  89  id.  100.   The  mere  recommendation  of  a  srand 

eiry,  that  the  party  be  detained  to  answer  before  another  grandjury, 
not  of  Itself  good  cause  for  detention— 42  CaL  200. 

872. .  If,  however,  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  the  defendant  guilty  thereof, 
the  magistrate  must  make  or  indorse  on  the  deposition 
an  order,  signed  by  him,  to  the  following  effect:  *•  It  ap- 
pearing to  me  that  the  offense  in  the  within  depositions 
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B73.  If  the  oSeusa  ia  not  b&ilabie,  the  tollowing  words 
must  be  added  to  tbe  indorsesient:  "And  he  la  bereby 
committed  to  tbe  sheriff  of  the  county  of ." 

874.  Section  eight  handred  and  seventy-fonr  of  said 
Code  iH  hereby  repealed.    £In  effect  April  ISth,  1880.] 

875.  If  the  oSense  is  bailable,  and  the  defendant  la 
admitted  to  ball,  the  foUowiuf;  words  must  l>e  added  to 
theotder;  "And  that  he  beadmitted  tobailin  thesumoE 

dollara,  and  is  committed  to  the  aherlS  of  the  county 

of  ■ — --  until  he  gives  snob  bail."    [In  effect  April  16th, 
1880.] 

If  tha  oonuDltmmt  be  for  an  iDdeflulteor  narevoatble  time,  Che 
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Pi.  N.  S.  27:  24  Ark.  2Ia:  3S  Ala.  300;  M  111.  !T0;  6  Cowen,  W:  III  Grnr, 
WJiOCltyfi.  Kec.  11:  IHaist.aTijiaill.  4Sl;-,Tlnil.  BTiWMlM.  Ifi; 
Const.  Provisions,  a*ii,  mo  10. "  Tho  teat  to  bo  ndopiea  Is"  Uie  pret 
jHiUlty  or  (bo  BocnaoA  appesrlim  to  tAa  bli  trial— 1  Ashm.  KTiWAJa, 
SlDlSCowpn.SS!  4PulierGr.It.UliiPlin.Sffi;  19Wla.fiT6.  Wtutto 
one  I)  Dppreralie  to  uwtber  l«  lliht,  and  ol  thla  Itit  cmrt  li  to 
Jaitee— 1  Cal.  B;  b  Bird,  1S8;  4  prtrSpr  Cr.  II.  Wl:  4  Q,  B.  »M.    The 
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876.  Tt  the  magistrate  order  the  defendant  to  be  oom- 
tnlttod,  I>e  most  make  out  a  commitment,  signed  by  htm, 
with  bis  name  of  office,  and  dellTsr  It,  with  the  defendant, 
to  the  officer  to  nhom  be  is  committed,  or,  if  that  officec 
Is  not  present,  to,  a  peace  ofGcer,  who  must  deliver  tbe 
defendant  into  tbe  proper  custody,  togetbei  wltb  the 
commitment. 

BeeuCaLuii  olGnLne. 

677.    The  commitment  must  be  to  tbe  foUon'ing  effect: 

CouHTT  OF (as  the  case  may  be). 

The  People  o/  the  State  of  California  to  thi  Sheriff  of  th« 
Count!/ of ,■ 

An  Older  having  been  this  day  made  by  me,  that  A.  B. 
be  held  to  anawet  upon  a  charge  of  (statli^  briefly  the 
nature  of  tbe  oCFenBa,  and  giving  as  near  as  may  be  the 
time  when  and  the  place  where  tbe  same  was  committed), 
yoti  are  commanded  to  receive  him  into  yotir  custody  and 
detain  him  until  be  la  legally  discharged. 

Dated  this day  of ,  eighteen . 

A  nammitmsnt  Cor  morder  must  at*(e  tlie  ause  ot  the peiwHi  mnr- 
derea,  but  tbe  omiselgn  wui  dqC  enlitle  sccuBed  lo  a  duebsrge  on 
hsbena  CDrpBS— 41  CbI.  199:  wd  Car  rape,  on  wboia  It  wu  cotnuutled, 
■na  tbe  uw  ot  rlolence— 19  ClL  133.  if  tc  igipeai  that  tbe  panr  Is 
laUtr.tliecoartwIUDaCillacbarRatalniwIttaouEsllawlnir  time  foi  his 
■infi^CaL  lU.  Acoraununemis  Insufflcltnt  IT  It  fan  to  stats  the 
uung  of  the  nrtr  murdered,  ur  to  state  tbM  hla  name  wu  unknown— 
tIOd.lM;Biidtodet>lntilin  till  legMl7dlacbarced-4S  Cal.  esi.  See 
OHM,  I  tnt.  Date. 

87&  On  holding  the  defendant  to  answer,  the  magis- 
trate may  take  from  each  of  tlie  material  witneBses  ex- 
amined before  bim  on  tbe  part  of  the  people  a  written 
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undertakixig,  to  the  effect  that  he  will  appear  and  testify 
at  the  court  to  which  the  depositions  and  statements  are 
to  be  sent,  or  that  he  will  forfeit  the  stun  of  five  hundred 
dollars. 

879.  When  the  magistrate  or  a  judge  of  the  court  in 
which  the  action  is  pending  is  satisfied,  by  proof  on  oath, 
that  there  is  reason  to  believe  that  any  such  witness  will 
not  appear  and  testify  unless  security  is  required,  he  may 
order  the  witness  to  enter  into  a  written  undertaking, 
with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
appearance  as  specified  in  the  preceding  section. 

See  ante,  fS  865,  SOD;  pott,  S  882. 

880.  Infants  and  married  women,  who  are  material 
witness  against  the  defendant,  may  be  required  to  pro- 
cure sureties  for  their  appearance,  as  provided  in  the  last 
section. 

881.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  an^  testify,  either  with  or  without 
sureties,  refuses  compliance  with  the  order  for  that  pur- 
pose, the  magistrate  must  commit  him  to  prison  until  he 
complies  or  is  legally  discharged. 

882.  When,  however,  it  satisfactorily  appears  by  ex* 
amination,  on  oath,  of  the  witness,  or  any  other  person, 
that  the  witness  is  unable  to  procure  sureties,  he  may  be 
forthwith  conditionally  examined  on  behalf  of  the  people. 
Such  examination  must  be  by  question  and  answer,  in  the 
presence  of  the  defendant,  or  after  notice  to  him,  if  on 
baU,  and  conducted  in  the  same  manner  as  the  examina- 
tion before  a  committing  magistrate  is  required  by  this 
Code  to  be  conducted,  and  the  witness  thereupon  be  dis- 
charged; but  this  section  does  not  apply  to  an  accomplice 
in  the  commission  of  the  offense  charged.  [In  effect 
KarehUth,  1878.] 

Deposition  of  witness  for  the  people  may  be  taken  where  he  Is  on- 
able  to  procure  8tiretle8~49  Cal.  88. 
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When  a  magistrate  has  discharged  a  defendant, 
or  has  held  him  to  answer,  he  must  return,  without  delay, 
to  the  clerk  of  the  court  at  which  the  defendant  is  re- 
quired to  appear,  the  warrant,  if  any,  the  depositions, 
and  all  undertakings  of  bail,  or  for  the  appearance  of 
witnesses,  taken  by  him. 
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TITLE  iV. 

Of  Proceedings  after  Commitment  and  before 

Indictment. 

4 

Chap.    I.    PbwtiTmtnaby  Provisions,  §§  88S-90. 

IL     FOBICATION  OF  THB  GbAKD  JUBY,  §§  89^910. 
nX     POWBBS    AND    DUTIBS    OF     ▲    GbAND     JuBY, 

§§  915-28. 
IV.    Pbesbntmbnt    AKD    FBOOBEDIZrcn    THEBBON, 
§§  931-7. 

PBS.  CODB^AO. 
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CHAPTER  I. 

PRWTtTMTNABY  PSOYISIONS. 

S  888.  Oflenses,  bow  prosecuted. 

S  889.  Wbat  by  accusation  or  information. 

S  890.  Indictments  and  aecnsatlons,  In  wliat  court  found. 

888.  All  public  offenses  triable  in  the  Superior  Courts 
must  be  prosecuted  by  indictment  or  information,  except 
as  provided  in  the  next  section.  [In  effect  April  9tli,  1880.] 

Indictment.— Neither  the  Constitution  nor  the  Penal  Ck>de  prohibits 

Srosecution,  by  Indictment,  of  any  criminal  oifense,  including  a  mis- 
emeanor-^  Cal.  4L2.  Where  a  statute  creatine  a  felony  was  re- 
pealed»  a  felony,  committed  before  the  repeal,  couldf  nevertheless,  be 
prosecuted  by  indictment-4{  Pac  C.  L.  J.  727. 

889.  When  the.  proceedings  are  had  for  the  removal 
of  district,  county,  municipal,  or  township  officers,  they 
may  be  commenced  by  an  accusation  or  information,  in 
writing,  as  provided  in  sections  seven  hundred  and  fifty- 
eight  and  seven  hundred  and  seventy-two. 

Znformstion.— The  Code  authorizes  a  proceeding  by  Information, 
only  when  a  defendant  has  been  examined  and  committed— 6  Pac.  a 


890.  All  accusations,  infonnations,'  or  indictments 
against  district,  county,  municipal,  and  township  officers, 
must  be  found  or  filed  in  the  Superior  Court.  [In  effect 
April  12th,  1880.] 
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CHAFEEBIL 

FOBICATIOK  OF  THK  GBAKD  JUBT. 

f  8M.  Wlio  may  challenge  tbe  panel  or  an  Individual  juror. 

S  885.  Cause  of  cballenge  to  a  paoeL 

S  896.  Cause  of  challenge  to  an  indiyldual  grand  Juror. 

S  897.  Manner  of  taking  and  trying  cballenges. 

S  896.  Decision  upon  challenges. 

I  g99.  Effect  of  allowing  a  challenge  to  a  paneL 

S  909.  Effect  of  allowing  challenge  to  an  individnal  Juror. 

S  901.  Objections  can  only  be  taken  by  challenge. 

S  902.  Appointment  of  a  foreman. 

5  908.  Oath  of  foreman. 

S  904.  Oath  of  other  grand  Jurors. 

S  90ft.  Charge  of  the  court. 

S  906.  Betlrement  of  the  grand  Jury.  Discharge  of. 

S  907.  Special  grand  Jury. 

S  908.  Order  for  special  grand  Jury. 

S  909.  Order,  how  executed. 

S  910.  Special  grand  Jury,  how  formed. 

894.  The  people,  or  a  person  held  to  answer  a  chazge 
for  a  public  offense,  may  challenge  the  panel  of  a  grand 
jury,  or  an  individual  juror. 

Bight  of  oliallenge.— If  the  right  to  challenge  the  panel  of  the  grand 
Jury  1)0  denied,  the  indictment  is  void;  but  it  must  be  claimed  at  the 
time— 18  CaL93:  15  id.  831;  14  id.  566.  See  as  to  formation  of  grand 
Jury— Code  of  Civ.  Proc. 

895.  A  challenge  to  the  panel  may  be  interposed  for 
one  or  more  of  the  following  causes  only: 

1.  That  the  requisite  number  of  ballots  was  not  drawn 
from  the  jury-box  of  tbe  county. 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given. 

3.  That  the  drawing  was  not  had  in  the  presence  of  the 

officers  designated  by  law. 

Challenge  to  panel.— Irregularity  in  selecting  and  impannellng 
must  be  omected  to  by  a  challenge  to  the  array— 45  CaL  29:  10  Blatchf . 
U;  IWena.814;  85Ga.Sa6;  45MSs.683:  24  id. 445;  601d.aiB9;  12Smedes 
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itpa-St-ail  SOaUofiC.M^:  73IU.2AB;  !UiM^.21l3j  UllLfi73i  CO  Mol 
«1;  SSMInn.  ia4il9ATk.  1i;«.  AstaDractlcalaNorthCsrolUis— IIH.C. 
437:  iDNew  York^M  N.  Y.tM;  BSBoir.  Tr.wa;  In  Iba  letter  SCtte, 
cba]]eiigatatliaarni7IsDotpermltte<l-«N.Y.«3.  TUsKCtloairaa 
InUDdsd  to  nelilct  tba  rigbt  ol  ctulleiige  to  the  tltree  eronods  enn- 
marated-lSGaLlW;  SJIcLS;  aadtoeatestHcttbe  tiibniirlililiillia 

Car  ol  the  LeElilaCare— 49  Id.  148.  An  oblectloa  to  uia  f ormuLon  of 
gcmd  lory  outnot  be  preieated  In  tbe  eoutt  below  on  motton  to 
set  asidetlie!iidlctinetiI-£4Ca1.  Uiia.S7;4Sld.  HI.  Sa.Utbacanrt 
Improperly  directs  tbe  coroner  to  serve  a  special  venlro,  tba  defend- 
ant cannot  cballeMB  tbe  panel  on  the  BToond  tliattalB  noeqnalifled 
taservalE— l9CairT7S;  13  id.  194.  Tbaf  tbe  efflceTS.  wboie  dutf  It  was 
to  select  tbe  Inrora,  were  two  or  three  weeks  at  It.  or  that  onew»3 

ianga,  vban  takgn..-ChaUsDEea  to  the  panel,  U  deCendwt  bas 
- eld  to  answer  beTote  tbat  time,  must  be  taken  before  tba  njaad 

d.9d.  Bee23Cal.6^.  But  If  be  baa  alreadj  been  beld^ to  answer  by 
■  e  erand  lury.ba  mar  challenge  tha  panel  on  bla  arralsnineat^lf 

a.m.   ItmiutbatakenbefoTethagenerall3BDe-4SC^4lil»Ark. 

t;  29HIIII1.1U;  4SMl3S.il2:  SS  Mo.Sl;  nilLZHi  MOblo  SCH2; 

K  St.  M. 

696.  A  cballenge  to  an  Indivlduitl  grand  juror  may  bo 
Interposed  for  one  or  more.of  the  following  cauHaa  only: 

1.  That  he  is  a  mioor. 

2.  That  he  is  an  alien. 

3.  That  he  i»  iniaoe. 

1.  That  ha  is  a  proseontor  upon  a  charge  against  the 
defendant. 

6.  That  he  ts  a,  witness  on  the  part  of  the  prosecution, 
and  has  been  served  with  process  or  hoond  by  an  under- 
taking as  such, 

6.  That  a  state  of  mind  esista  on  hla  part  in  reference 
to  the  case,  or  to  either  party,  which  will  prevent  him 
from  acting  impartially  and  without  prejudice  to  tha  sub- 
stantial rights  of  tha  party  challei^ng;  but  no  person  , 
shall  be  disqualified  asa  juror  byreason  of  having  formed 
or  expressed  an  oploion  upon  the  matter  or  cause  to  be 
Bubmitted  to  such  jury,  founded  upon  public  rumor, 
statements  In  public  jonmala,  or  common  notoriety,  pro- 
vided it  satisfactorily  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  tbat  he  can  and 
will,  notwithstanding  such  opinion,  act  Impartially  and 
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faiily  npon  the  matters  to  b«  submitted  to  liim.    {Ap* 
proved  March  SWh   in  efftct  July  1st,  1874.] 

OhidleDBe  lo  jn  or-  ......  uz-^j  lordlsquaUflcalloii 

Bw™nfl,(Fa)SLS    I    1  -.itJiil.  S29;  said.  M5;  see- 

S8M  note,  before  It  l  ,  ,ina  flled-a  Mass.  IW;  2 

Blacur    II         I  '  I.  I    ::'];  l:!IiIII.4H; 


auidi  fmdO.    Seepoi/  SSlin    1073,11(14. 

897  The  chaltenges  mentioned  in  tbe  last  tbree  sec- 
tions ma;  Ih  oral  or  in  writing,  and  mnst  ba  tried  b;  the 
conrt     [Approved  Marcli  SOtb,  in  effect  Jul;  1st,  1ST4.] 

Seepotl  i  1078 

698     Tbe  coi 
and  the  cleik  n 

SaapgK.ilOes. 

899.  If  a,  challenge  to  tbe  pnnel  ia  allowed,  tbe  grand 
jury  are  prohibited  from  inquiring  into  the  charge  against 
tbe  defendant,  by  whom  tbe  challenge  was  interposed. 
If,  notwitbatanding,  they  dn  ho,  and  find  an  indictment 
against  bim,  tbe  court  must  direct  it  to  be  set  aside. 

900.  If  a  challenge  to  an  indlTidual  grand  juror  is 
allowed,  he  cannot  be  present  or  take  p3,rE  in  the  consid- 
eration of  the  charge  against  the  defendant  who  inter- 
posed the  challenge,  or  the  deliberations  of  tbe  grand 
jar;;  theieon.    The  grand  jury  must  inform  tbe  court  of  a 
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Tiolation  of  this  section,  and  it  is  punishable  by  the  court 

as  a  contempt. 
Effect  of  challenge.— Where  some  of  the  jnron  are  rejected*  the 


remaining  grand  Jurors,  if  of  the  requisite  number,  constitute  the 

f:rand  Jnry-^M  Cal.  39.  If  more  than  one  person  awaits  the  action  of 
he  grand  Jury,  and  the  Jury  is  disqualified  from  actingon  the  case  of 
one^it  may  nevertheless  act  on  the  case  of  the  others  -32  Cal.  68;  64  id. 
40.  ^n  indictment  is  not  vitiated  because  one  of  the  grand  Jurors 
challenged  and  excluded  appears  in  court  when  the  indictment  is  pre- 


40.  ^n  indictment  is  not  vitiated  because  one  of  the  grand  Jurors 
challenged  and  excluded  appears  in  court  when  the  indictment  is  pre- 
sented—20  Cal.  146.  An  indictment  may  be  legally  found  by  thirteen 
out  of  the  sixteen  grand  Jurors  impanneled— 20  Cal.  146:  6  id.  435;  6i  id. 
40.    Seei>o«/,S§^1065. 

901.  A  person  held  to  answer  to  a  charge  for  a  public 
offense  can  take  advantage  of  any  objection  to  the  panel 
or  to  an  individual  grand  juror  in  no  other  mode  than  by 

challenge. 

This  section  applies  only  to  cases  where  defendant  is  held  to  answer 
—14  Cal.  569. 

902.  From  the  persons  summoned  to  serve  as  grand 
jurors  and  appearing,  the  court  must  appoint  a  foreman* 
The  court  must  also  appoint  a  foreman  when  the  person 
already  appointed  is  excused  or  discharged  before  the 
grand  jury  is  dismissed. 

Foraman.— The  appointment  of  foreman  need  not  be  entered  on  the 
minutes  of  the  court  if  the  indictment  is  indorsed  by  mm,  and  re> 
turned  to  the  court— 6  Cal.  214. 

903.  The  following  oath  must  be  administered  to  the 
foreman  of  the  griyid  jury:  "You,  as  foreman  of  the 
grand  jury,  will  diligently  inquire  into,  and  true  present- 
ment make,  of  all  public  offenses  against  the  people  ol 
this  State,  committed  or  triable  within  this  county,  of 
which  you  shall  have  or  can  obtain  legal  evidence.  You 
will  keep  your  own  counsel,  and  that  of  your  fellows, 
and  of  the  government,  and  will  not,  except  when  re- 
quired in  the  due  course  of  judicial  proceedings,  disclose 
the  testimony  of  any  witness  examined  before  you,  nor 
anything  which  you  or  any  other  grand  juror  may  have 
said,  nor  the  manner  in  which  you  or  any  other  grand  ju- 
ror may  have  voted  on  any  matter  before  you.  You  will 
present  no  person  through  malice,  hatred,  or  ill-will,  nor 
leave  any  unpresented  through  fear,  favor,  or  affectioni 
or  for  any  reward,  or  the  promise  or  hope  thereof;  but  in 
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all  yonr  presentments  you  will  present  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  accordinfi:  to  the 
best  of  your  skill  and  understanding,  so  help  you  God." 

[Approved  March  30th,  in  effect  July  1st,  1874.] 

Oath  of  foreman.~Tlie  usual  practice  is  to  swear  the  foreman  first, 
Uid  then  swear  the  others— 5  Eng.  607. 

904.  The  following  oath  must  be  immediately  there- 
upon  administered  to  the  other  grand  jurors  present: 
*'The  same  oath  which  your  foreman  has  now  taken  be- 
fore you  on  his  part,  you  and  each  of  you  shall  well  and 

truly  observe  on  your  part,  so  help  you  God." 

Form  of  oath.— The  form  of  oath  to  the  grand  Jurors  should  be  sub* 
Btantially  followed— d  Eng.  607.  Where  one  was  not  present  when  the 
rest  were  sworn,  he  may  oe  sworn  afterward— 11  Mass.  142;  and  see  5 
Ga.607. 

905.  The  grand  jury  being  impanneled  and  sworn, 
must  be  charged  by  the  court.  In  doing  so,  the  court 
must  give  them  such  information  as  it  may  deem  proper, 
or  as  is  required  by  law,  as  to  their  duties,  and  as  to  any 
charges  for  public  offenses  returned  to  the  court  or  likely 
to  come  before  the  grand  jury. 

906.  The  grand  jury  must  then  retire  to  a  private 
room,  and  inquire  into  the  offenses  cognizable  by  them. 
On  the  completion  of  the  business  before  them,  they  must 
be  discharged  by  the  court;  but,  whether  the  business  is 
completed  or  not,  they  are  discharged  by  the  final  ad- 
journment of  the  court. 

907.  If  an  offense  is  committed  during  the  sitting  of 
the  court,  after  the  discharge  of  the  grand  jury,  the  court 
may,  in  its  discretion,  direct  an  order  to  be  entered  that 
the  sheriff  summon  another  grand  jury. 

Offense  must  bo  committed  during  the  sitting  of  the  court,  to 
authorize  a  special  grand  jury— 54  Cal.  40.  It  is  competent  for  a  judge 
after  commencement  of  the  session  to  order  a  special  grand  jury  to  be 
summoned— 43  Cal.  445. 

908.  The  order  must  require  the  sheriff  to  summon 
sixteen  persons,  qualified  to  serve  as  grand  jurors,  to  ap- 
pear at  a  time  specified,  and  a  copy  thereof,  under  the 
seal  of  the  court,  must,  by  the  clerk,  be  delivered  to  the 
sheriff. 
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909.  'The  sheriff  must  execute  the  order  and  return  it, 
with  a  Ust  of  names  of  the  persons  summoned. 

910.  At  the  time  appointed  the  list  must  be  called 
over,  and  the  names  of  those  in  attendance  be  written  by 
the  clerk  on  separate  ballots  and  put  into  a  box,  from 
which  a  grand  jury  must  be  ^rawn. 

Impanneling  a  special  grand  Jury  in  accordanpe  with  §$  226  and  241 
of  the  Code  or  Civil  Procedure  is  valid  for  every  purpose— 47  CaL  13& 
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CHAPTER  ni. 

POWBBS  AND  DUTDSS  OF  A  GBAin>  JUBT. 

I  916.  Powers  of  grand  Jnry. 

S  916.  Presentment  defined. 

I  917.  Indictment  defined. 

S  918.  Foreman  maj  administer  oaths. 

S  919.  Evidence  receivable  before  the  grand  jury. 

S  920.  Orand  Jury  not  bomid  to  hear  evidence  for  the  defendant 

S  92L  Degree  of  evidence  to  warrant  indictment. 

S  922.  Orand  Jorors  mnst  declare  their  knowledge  as  to  commJMlfln 

of  public  offense. 

S  923.  Most  inquire  into  cases  of  persons  imprisoned,  etc 

S  924.  Entitled  to  access  to  public  prison,  etc. 

S  925.  When  and  from  whom  they  may  ask  advice,  and  who  maybe 

present  during  their  sessions. 

S  926.  Secrets  of  grand  Jury  to  be  kept,  except,  etc. 

.  S  927.  Gnmd  juror  not  to  be  questioned  for  his  conduct,  except,  eto. 

S  928.  Duties  of  grand  Jury. 

915.  The  grand  jury  must  inquire  into  all  public  of- 
fenses committed  or  triable  within  the  county,  and  pre- 
sent them  to  the  court,  either  by  presentment  or  by  in- 
dictment. 

Powers  of  grand  jnrv^— The  grand  Jury  may  Inquire  Into  ali 
offenses  committed  within  the  county  not  barred  by  the  statute  of 
limitations— 14  Cal.  670.  They  may  act  on  present  offenses  of  publie 
notoriety;  and  such  as  are  within  their  own  knowledge,  or  are  given 
in  chanre  by  the  court,  or  by  the  district  attorney— 67  Pa.  St.  30;  see  6 
Phila.  WJ;  76  Pa.  St.  319;  4  Parker  Cr.  B.  222.  Itis  their  duty  to  inquire 
into  offenses  In  their  county,  whether  the  party  is  under  arrest  or  not 
— 2  Mo.  120:  2  Parker  Cr.  B.666;  82  Me.  40;  see  12  Mo.  404;  30  id.  368;  S 
Cranch  C.  0. 46;  4  id.  469.  A  grand  jury  may  of  their  own  knowledge 
indict  a  person  committing  perjury  oef ore  them— ^  Mo.  368. 

916.  A  presentment  is  an  informal  statement  in  writ- 
iiig»  by  the  grand  jury,  representing  to  the  court  that  a 
public  offense  has  been  committed  which  is  triable  in  the 
county,  and  that  there  is  reasonable  ground  for  believing 
that  a  particular  individual  named  or  described  therein 
has  committed  it. 
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Presentment.— A  presentment  found  not  on  the  knowledge  of  any 
of  the  ffrand  Jury,  but  upon  information  delivered  by  others  to  them, 
shoula  be  abated  on  plea  of  defendant— i9<a<«  v.  Love,  4  Humph.  255; 
see  also  1  Hawks,  852. 

917.  An  indictmebt  is  an  accusation  in  writing,  pre- 
sented by  the  grand  jury  to  a  competent  court,  charging  a 

person  witli  a  public  offense. 

The  charge  mentioned  in  this  section  is  not  the  same  as  the  clutrge 
mentioned  in  §  858—44  Cal.  657. 

918.  The  foreman  may  administer  an  oath  to  any  wit* 
ness  appearing  before  the  grand  jury. 

Perjury  may  be  committed  in  proceedings  before  the  grand  Jury—Sl 
Cal.  563:  24 Ark.  591 ;  4  Blackf.  855;  2  Cush.  212;  8 Watts,  66;  2  Rob.  (Va.) 
705;  16  Conn.  457;  3  Watts,  66;  1  Car.  A  K.  «19.  See  2  Parker  Cr.  IL 
570.  The  witness  to  be  sworn,  so  that  If  his  evidence  is  false  he  may  be 
prosecuted  for  perjury— 16  Conn.  457;  2  Parker  Cr.  B.570.  The  Core^ 
man  may  administer  the  oath— 50  Oa.  665;  77  Id.  484.  See  56  Pa.  St.  1(>9. 
Contra,  6  Cold.  26. 

919.  In  the  investigation  of  a  charge  for  the  purpose 
of  either  presentment  or  indictment,  the  grand  jury  can 
receive  no  other  evidence  than  such  as  is  given  by  wit- 
nesses produced  and  sworn  before  them,  or  furnished  by 
legal  documentary  evidence,  or  the  deposition  of  a  wit-' 
ness  in  the  cases  mentioned  in  the  third  subdivision  of 
section  six  hundred  and  eighty-six.  The  grand  jury  can 
receive  none  but  legal  evidence,  and  the  best  evidence  4n 
degree,  to  the  exclusion  of  hearsay  or  secondary  evi* 
dence. 

Depositions  taken  before  a  magistrate  upon  examination  of  accused 
jiayoe  used  before  the  g 
tif y  before  the  grand  Jury- 

428f 

920.  The  grand  jury  is  not  bound  to  hear  evidence  for 
the  defendant;  but  it  is  their  duty  to  weigh  all  the  evi- 
dence submitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence  within  their  reach  will  explain 
away  the  charge,  they  should  order  such  evidence  to  be 
produced,  and  for  that  purpose  may  require  the  district 
attorney  to  issue  process  for  the  witnesses. 

921.  The  grand  jury  ought  to  find  an  indictment  when 
all  the  evidence  before  them,  taken  together,  if  unex- 


may  be  used  before  the  grand  Juxy— 4  Cal.  218.  Defendant  may  tes- 
tify before  the  grand  Jury— 28  Cal.  265.  No  evid«ice  taken  before  the 
grand  Jury  can  he  used  to  Invalidate  tiie  Indictment— 16  Conn.  467;  30 
Tex.    ■" 
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plained  or  ancontradicted,  would,  in  their  judgment,  war- 
rant a  conviction  by  a  trial  jury. 

Evidence  to  warrant  conviction.— If  all  the  evidence  before  them 
would  not  warrant  a  convlctlon»  they  ought  not  t^  find  an  Indictment— 
19  Cal.  639.  The  Rrand  Jury  are  not  to  determine  the  degree  of  llie 
offen»e-84  CaL  211.  •  -^ 

922.  If  a  member  of  a  grand  jury  knows,  or  has  reason 
to  believe,  that  a  public  offense,  triable  within  the  county, 
has  been  committed,  he  must  declare  the  same  to  his  fel- 
low-jurors, who  must  thereupon  investigate  the  same. 

923.  The  grand  ju^  must  inquire  int>o  the  case  ot 
every  person  imprisoned  in  the  jail  of  the  county  on  a 
criminal  charge  and  not  indicted;  into  the  condition  and 
management  of  the  public  prisons  within  the  county;  and 
into  the  willful  and  corrupt  misconduct  in  office  of  public 
officers  of  every  description  within  the  county. 

Duty  to  inqnire  Into  cases  of  prisoners— 49  GaL  651. 

924.  They  are  also  entitled  to  free  access,  at  all  rea« 
sonable  times,  to  the  public  prisons,  and  to  the  examina* 
tion,  without  charge,  of  all  public  records  within  the 
county. 

925.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court,  or  the  judge  thereof,  or  of  the  dis« 
trict  attorney;  but  unless  such  advice  is  asked,  the  judge 
of  the  court  must  not  be  present  during  the  sessions  of 
the  grand  jury.  The  district  attorney  of  the  county  may 
at  all  times  appear  before  the  grand  jury  for  the  purpose 
of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  be- 
fore them  whenever  they  or  he  thinks  it  necessary;  but 
no  other  persoli  is  permitted  to  be  present  during  the  ses- 
sions of  the  grand  jury  except  the  members  and  witnesses 
actually  under  examination,  and  no  person  must  be  per- 
mitted to  be  present  during  the  expression  of  their  opin- 
ions or  giving  their  votes  upon  any  matter  before  them. 

Advice  of  district  attorney— 1  Conm  428;  7  Cowen,  663. 


Persona  ezclnded.— No  persons  are  permitted  to  be  present  bat  tSit 
members,  and  witnesses  actually  mider  examinatlon-Ai7  Fa.  St.  80:  6 
Phila.  167.  Any  volunteer  attendance  or  communication  is  a  contempt 


otcoiirt-87Ps.Gt.3l);  tPa.1..  J.M3!  3  8>wy.esii  but  tbe  prisoner  li 
eatltlad  to  ba  preaent,  MiJ  mJc  qneeHoM  ol  wtomiti    LComi.  t29i  It 

926.  EveT7  1061111)61  of  the  grand  Jmy  most  keep 

secret  Trliatever  hs  himaelf  or  aoy  other  eraiid  Jaror  may 
IiKTe  said,  or  tn  what  manner  he  or  any  other  grand  Juror 
may  bare  voted  on  a  matter  before  tham;  but  may,  hotr- 
ever,  be  required  by  any  court  to  disclose  the  testimony 
of  a  ^Cness  examined  before  tb^  grand  jury,  for  the  pui- 
pose  of  ascertaining  vhether  it  is  consistent  vith  that 
given  by  the  witness  before  the  conrt,  or  to  disclose  the 
testimony  given  before  tbem  by  any  person,  npon  a 
oharge  against  such  person  for  perjury  in  giving  his  testi' 
nony,  or  npon  trial  tlierefor. 

Obtinlloa  of  Bscrecr.— Wltaeseea  cmuiot  take  adraataga  or  tbl3 
obligation  In  ar~^iulDa]pToseflaCloa  ssalnat  thent-.SlCal.£B4r,T  Ired. 
101.  "Ehej  are  not  peimict«d  to  disclose  tba  evldeuco  (alEPn  berore  t^t> 
grand  JUTT'-43  He.  ll|  ses  4  Gray,  ASS.  A  grand  Juror  may  be  com- 
pelled  lotestll!,  nbea  nccesasiTlar  pnbllo  Justice,  as  tovliac  awlt- 
nenteatUedto-'43N.  B.<MiS.C.aUreent.R.9U.    laer  are cdid- 

ffte■l(trltlU<aB>ta  prove  perjury  Gommllted  before  them— 31  Cat.  DM; 
Cuh.»7:lCar.  *K.Elg;2  trancttO.  0.;«:«4M:e.M7:M  Gray, 
UI|lHlIaa>.»)  I«Cann.U7;  4]}enlo,139i  3  WUts.M;3  Bol).[ts.{ 
1»:S  QtMURUS  Blacfcl.  Sli  4  Ina.232:  *3  M.Kit  1 1red.  Mi  3  BUI. 
(B.V.)!WiMH1u.1MiJ7id.95I;  i7Ua.Kli  lBlb)i.t68|  1  He)ga,127i 
e  HelsK.  lSlifBnlm,3jBalat.iiT;  taut  they  cannot  luipeacli  tbeiroim 
TDrdlDtbrdHdaTit— CbarlCB.U.Ii  1  Hawb.U4:  «l%o.SM;  nUlan. 
9Ul41  Iowa,  nil  ftfrld'llBi  nor  dlsolosft  tbe  vote  on  flndliw  of  tbo  In- 
dictment—16  Conn.  UI:  4  Denia,  133:  20  Ho.  Sffii  4S  Iowa,  SB:  S9  Id.  3U; 
(aiUn>,«Abb.K.C.).i;  eesUTei.tiS.  Ho, the  district  ittiniier  Is  a 
competent  witness  to  prore  perlury  ol  anltaess  before  tba  arana  Jury 
'-Nlnd.3S4;>eelBlbl>,sen:l>DtbalslucompBlenttotealA'toafact 
irblctawlll  Impeacb  Iheverdlct-13MB.S3;  fi  VI.4S9:  ILawBepurt- 

927,  A  grand  Juror  cannot  ba  qnestioned  for  anything 
he  may  say,  or  any  vote  be  may  give  in  the  grand  lury, 
relative  to  a  matter  legally  pending  before  the  Jory,  ex- 
cept for  a  perjury  of  which  he  may  bava  been  gnilty,  in 
making  an  accusation  or  giving  testimony  to  bis  fellow- 

' -J_7      926.    It  shall  bo  the  duty  of  the  grand  Jury  annnally 

^'^fO  ~^  to  make  a  careful  and  complete  examination  of  the  books, 

records,  andaccoontsof  all  the  officers  of  the  connty,  and 

especially  those  pertaining  to  the  revenne,  and  report 

thereon;  and  if,  in  tbetr  judgment,  the  services  of  an  expert 
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are  neoessary,  they  shall  have  power  to  employ  one  at  an 
agreed  compensation  not  to  exceed  five  dollars  per  day, 
payable  as  other  comity  charges.  The  jadge,  upon  the 
impannelment  of  such  grand  jury,  shall  charge  them  es- 
pecially as  to  their  duties  under  this  section.  [In  effect 
\pril  16th,  1880.  ] 
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CHAPTER  rv. 

PSESBXTBIBITT,  AND  PB0CEBDIN08  THEBXOH. 

5  931.  Presentment  must  be  by  twelve  grand  Jurors,  etc. 

S  932.   Must  be  presented  to  the  conrt  and  filed. 

S  933.  Court  must  direct  a  bench-warrant  if  facts  oonstltate  »  pablio 

offense. 
I  934.  Bench-warranty  by  whom  and  how  issued. 
S  935.   Form  of  bench-warrant. 
S  938.   Bench-warrant,  how  served. 
S  987/  Proceedings  of  magistrate  on  defendant  being  brought  before 

him. 

931.  A  presentment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors.  When  so  found, 
it  must  be  signed  by  the  foreman. 

See  54  Cal.  103 ;  pott,  S  940,  and  note. 

932.  The  presentment,  when  found,  must  be  present- 
ed by  the  foreman,  in  presence  of  ^he  grand  jury,  to  the 
court,  and  must  be  filed  with  the  clerk. 

933.  If  the  facts  stated  in  the  presentment  constitute 
a  public  offense,  triable  in  the  county,  the  court  must  di- 
rect the  clerk  to  issue  a  bench-warrant  for  the  arrest  of 
the  defendant. 

934.  The  clerk^  on  the  application  of  the  judge  or 
district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench- 
warrant,  under  his  signature  and  the  seal  of  the  court, 
into  one  or  more  counties. 

935.  The  bench-warrant,  upon  presentment,  must  be 

substantially  in  the  following  form:   County  of . 

The  People  of  the  State  of  California  to  any  sheriff,  con* 
stable,  marshal,  or  policeman  in  this  State:  A  present- 
ment having  been  made  on  the day  of ,  eight- 
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een ,  to  the  Superior  Court  of  the  County  of • 


charging  C.  D.  with  the  crime  of ,  (designating  it 

generally)  you  are  therefore  commanded  forthwith  to  ar- 
rest the  above  named  C.  D^  and  to  take  him  before  E.  F., 
a  magistrate  of  this  county;  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  and  most  accessible 
magistrate  in  this  county.    Given  under  my  hand,  with 

the  seal  of  said  court  affixed,  this day  of ,  a. 

j>,  eighteen .    By  order  of  the  court.    [Seal.]    G. 

H.,  clerk.    [In  effect  April  12th,  1880.] 

A  bench-waxrant  is  suiBcient,  if  it  describes  the  offense  generally 
— 9  Ga.  7ft. 

936.  The  bench-warrant  may  be  served  in  any  county, 
and  the  ofScer  serving  it  must  proceed  thereon  as  upon  a 
warrant  of  arrest  on  an  information,  except  that  when 
served  in  another  county,  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

See  54  CaL  103. 

937.  The  magistrate,  when  the  defendant  is  brought 
before  him,  must  proceed  upon  the  charges  contained  in 
the  presentment,  in  the  same  manner  as  upon  a  warrant  of 
arrest  on  an  information. 
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TITLE  V. 

Of  the  Indictment. 
Chap.  L    FnmiNO  Ain>  Pbbsbntmknt  of  thb  Indict- 

MBNT,  §§  940-5. 

n.    Bulbs  of  Plkadinq  aitd  fobm  of  thb  In* 

DICTMBMT,  §§  918-72. 
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CHAPTER  I. 

llNDINa  AND  PBBSBNTMEirr  OF    TBB  INDICTMENT. 

S  940.  Indictment  must  be  found  by  twelve  jurors,  indorsed,  etc. 

S  Ml.  If  not  found,  deposition,  etc.,  must  be  returned  to  court*  etc. 

S  942.  EfTect  of  dismissal. 

S  943.  Names  of  witnesses  inserted  at  foot  of  indictment. 

S  944.  Indictment,  bow  presented  and  filed. 

S  945.  Proceedings  wben  defendant  is  not  in  custody. 

940.  An  indictment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors.  When  so  found 
it  must  be  indorsed,  "  A  true  bill/'  and  the  indorsement 
must  be  signed  by  the  foreman  of  the  grand  jury. 

Ooncnrrence.— Tbis  section  sbows  bow  an  indictment  is  found— 54 
Cal.  88.  All  tbe  grand  jurors  need  not  be  present  at  the  finding  of  tbe 
indictment,  provided  twelve  were  present  and  concurring— 6  Cal.  215; 
8  id.  440;  18  Iowa,  475:  85  id.  816;  2  Cush.  149;  1  Blackf.  317;  8  LeErh, 
722;  Cro.  Ellz.  654;  2  Burr.  1008;  3  Greene,  518;  disapproved,  see  56  Oa. 
601:  I  Utah,  319:  98  T7.  S.  145.  An  indictment  found  by  twelve  is 
valid,  although  the  grand  jury,  owing  to  death  or  absence,  may  con- 
sist of  less  than  nineteen  at  the  time— 54  Cal.  65;  Id.  87;  46  id.  148;  see 
8  id.  440;  6  id.  215.  If  less  than  twelve  concur,^ the  defect  is  fatal— 8 
Cal.  485:  36  Me.  128;  8  Leiffh,  722;  2*Ired.  153;  12  Smedes  A  M.  68;  Cro: 
Eliz.  654.  An  Indictment  for  murder  may  be  found  by  thirteen  mem- 
bers of  a  Jury  of  sixteen  persons,  three  having  been  excused  by  the 
court— 20  Cal.  146,  approving  8  Cal.  435.  At  common  law,  any  number 
fi-om  twelve  to  twenty-three  is  a  legal  grand  jury— 36  Me.  128;  2  Ind. 
153;  3  Humph.  513;  see  14  La.  An.  827;  2  Cusn.  149:  1  Blackf.  317.  In 
Missouri,  twelve  are  sufacient— 66  Mo.  631 :  but  an  indictment  found 
by  a  grandjury  of  twenty-four  is  vold-^  Cal.  69 ;  6  Ad.  &  E.  236.  Where 
nine  out  oftwenty-three  were  rejected,  it  is  a  legally  constituted  grand 
jury— 8  Cal.  440.  If  the  finding  be  by  less  than  twelve,  the  indictment 
may  be  quashed  by  motion  before  plea— 6  Abb.  N.  C.  33.  See  Code  Civ. 
ProcSS  192,242. 

Indorsement— The  usual  practice  is  to  indorse  it  '<a  true  biir^ 
signed  by  the  foreman— 2  Greene.  270 :  8  Humph.  1 18 ;  4  111.  8=^ ;  10  La.  198 ; 
1  Meigs,  109;  8  Mo.  247:  50^St.9;  12  Yt.300;  though  the  indorsement 
"  a  bin  '^  has  been  held  sufiftient— 9  Pa.  St.  354 :  14  Mo.  94 ;  see  29  Gratt. 
294;  and  in  some.  Its  total  omission,  where  the  signature  of  the  fore* 
man  is  given,  is  held  sufficient— 13  N.  H.468:  11  Cush. 473;  21  Gratt.846; 
29  id.  824;  6  Iowa,  511;  17  Minn.  76;  2  Hawks,  429;  75  N.  Y.159. 

Signatnre.— Where  the  caption  and  body  of  the  indictment  desig- 
nates the  county  where  it  was  found,  the  name  of  the  county  need  not 
be  added  to  the  signature  of  the  district  attorney— 47  Cal.  100.  See  14 
Cal.  571.  Going  to  trial  widves  tbe  defect  of  want  of  signature— 48 
CaL549.    Seei>o«/,S995. 

941.  If  twelve  grand  jurors  do  not  concur  in  finding 
an  indictment  against  a  defendant  who  had  been  held  to 
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answer,  the  depositions  and  statement,  if  any,  transmitted 
to  them  must  be  returned  to  the  court,  with  an  indorse- 
ment thereon,  signed  by  the  foreman,  to  the  effect  that  the 
charge  is  dismissed. 

Indorsement.— This  section  prescribes  how  ad^dictment  mast  be 
Indorsed  and  presented— 54  Cal.  38.  The  objection  that  the  Indictment 
is  not  indorsed  must  be  taken  by  motion,  before  demurrer  or  plea, 
or  the  defect  is  waived— 28  Gal.  272:  34  id.  308:  5  Me.  373:  2  Greene, 
270:  4  111.83;  1  Meigs,  109;  23Ind.32:  23  Ala.  772;  8  Mo.  247;  id.  283; 
6  Dana,  290;  8  Humph.  118;  28  Miss.  728;  1  Morris,  332. 

942.  The  dismissal  of  the  charge  does  not  prevent  its 
resubmission  to  a  grand  jury  as  often  as  the  court  may  di- 
rect.   But  without  such  direction  it  cannot  be  resubmitted. 

Dismissal  of  charge.— When  the  grand  jury  has  dismissed  a  charge, 
the  court  may  dlsmbs  the  action,  and  discharge  the  prisoner  from 
custody  and  sureties  from  their  obligations,  unless  it  has  reason  to 
believe  that  the  lory  at  the  succeeding  term  may  ph>perly  indict  him 
—54  Cal.  413.  This  section  is  to  be  considered  in  connection  with  1 1382 
of  this  Code-n54  CaL  413. 

Oonstmetion.— This  section  is  to  be  considered  In  connection  with 
S  1383  of  this  Code— 54  CaL  413.  Upon  such  dismissal,  the  power  of  the 
court  to  resubmit  ceases— 64  CaL  412,  explaining  52  id.  463.  It  is  in  the 
nature  of  a  nonsuit— 54  Cal.  412.  When  an  action  has  been  dismissed, 
a  new  action  may  be  commenced  on  luiy  subsequent  day— 54  Gal.  412. 
See  JBOFABDY,  ante,  page  17. 

943.  When  an  indictment  is  found,  the  names  of  the 
witnesses  examined  before  the  grand  jury,  or  whose  dex>- 
ositions  may  have  been  read  before  them,  must  be  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon, 
before  it  is  presented  to  the  court. 

Names  of  witnesses  to  be  Inserted  before  the  indictment  Is  pre- 
sented to  the  court— 46  Gal.  149.  If  not  inserted  at  the  foot  of  the  in- 
dictment,  or  indorsed  thereon,  and  defendant  fails  to  take  advantage 
of  the  omission  at  the  time  of  his  arraignment,  the  objection  is  deemed 
waived— 22  Cal.  348;  26  id.  112;  see  6  id.  96;  21  id.  368.  It  is  not  an  ob- 
jection to  a  witness  being  sworn  at  the  trial,  whose  name  is  not  on  the 
indictment-22  Cal.  848;  28  id.  272:  29  id.  563;  84  id.  808:  26  Mich.  496; 
2  Va.  Gas.  3:  id.  29.  See  postt  $995.  Whenever,  by  statute,  the  in- 
dorsement  of  the  names  of  witnesses  is  required,  its  omission  can  be 
taken  advantage  of  by  motion  to  quash  demurrer  or  plea,  if  not  by 
motion  in  arrest— 5  How.  (Miss.)  730:  13  Smedes  A  M.  259;  6  Mo.  619: 
10  id.  167 ;  19  Id.  224;  8  Dana,  474 ;  10  Yerg.  239 ;  3  Fla.  262.  Contra,  1  Ala. 
655. 

Bill  of  particnlars.— The  defendant  is  not  entitled  to  a  bill  of  par> 
ticulars  of  the  evidence  relied  on  to  sustain  the  indictment— 6ft  CaL 
230. 

944.  An  indictment,  when  found  by  the  grand  jury, 
must  be  presented  by  their  foreman,  in  their  presence,  to 
the  court,  and  must  be  tiled  with  the  clerk. 
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Indictment,  how  presented.— This  section  prescribes  the  manner 
of  presentments— 54  Cal.  88.  An  indictment  is  not  vitiated  by  the  fact 
that  one  challenged  and  excluded  from  tbe  deliberation  or  the  case 
appears  in  the  court  with  the  other  Rrand  Jurors  when  the  indictment 
Is  presented— 20  Cal.  146.  If  the  indictment  is  not  presented  in  the 
manner  prescribed,  it  may  be  set  aside  on  motion— 46  Cal.  148.  An 
Indorsement  that  it  \i^  presented  by  the  foreman  of  the  Jury,  and  in 
thelrpresence,  is  not  essential.  This  fact  will  be  presumed— 21  CaL 
a68;  27  id.  67. 

To  be  filed-61  N.  C.  516;  42  Ind.  393:  59  HI.  68;  2  Ya.  Cas.  627;  3  Iowa, 
249:  2  Cold.  184;  6  Ired.  440;  see  5  W.  Ya.  510:  53  Miss.  585;  41  Tex.  463; 
1  Tex.  Ct.  App.  664 ;  8  lU.  71;  8  Yerg.  166;  7  Humph.  155. 


When  an  indictment  is  found  against  a  defend- 
ant not  in  custody,  the  same  proceedings'  must  be  had  as 
are  prescribed  in  sections  nine  hundred  and  seventy-nine 
to  nine  hundred  and  eighty-four,  inclusive,  against  a  de- 
fendant who  fails  to  appear  for  arraignment. 

Indictment  may  be  found  against  one  not  In  custody— 55  Gal.  296; 
but  if  he  is  never  arrested,  the  proceedinsRS  can  go  no  further— id. 
A  party  arrested  on  a  bench-warrant,  on  wnich  an  order  is  indorsed 
admitting  him  to  bail,  is  entitled  to  dlscban^e  on  execution  of  a 
recognizance— 27  Cal.  272. 
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CHAPTER  II.  ^ 

BULBS  OF   PLEADING  AND  FOBM  OF   THB  INDICTHENT. 

S  948.   Form  of  and  rules  of  pleading. 

S  949.   First  pleading  by  the  people  is  indictment,  or  information. 

S  950.   Indictment,  or  information,  what  to  contain. 

S  961.   Form  of. 

S  952.  It  must  be  direct  and  certain. 

S  953.  When  defendant  is  indicted  by  fictitious  name,  etc. 

S  964.  Must  charge  but  one  offense  and  in  one  form,  except  where  it 
may  be  committed  by  different  means. 

S  956.   Statement  as  to  time  when  offense  was  committed. 

S  966.   Statement  as  to  person  Injured  or  intended  to  be. 

S  967;   Construction  of  words  used. 

S  968.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

S  969.   Indictment  or  Information,  when  sufficient 

S  960.  Not  insufficient  for  defect  of  form  not  tending  to  prejudice  de- 
fendant. 

S  961.  Presumptions  of  law,  etc.,  need  not  be  stated. 

S  962.   Judgments,  etc.,  how  pleaded. 

S  963.   Friyate  statutes,  how  pleaded. 

S  964.  Pleading  for  libel. 

S  965.  Pleading  for  forgery,  where  instrument  has  been  destroyed  or 
withheld  by  defendant. 

S  966.   Pleading  for  perjury  or  subornation  of  perjury. 

S  967.   Pleading  for  larceny  or  embezzlement.    . 

§  968.  Pleading  for  selling,  exhibiting,  etc.,  lewd  Mid  obscene  boolub 

S  969.   Previous  conviction  of  another  offense.   [Repealed.] 

S  970.   Indictment  against  several,  one  or  more  may  be  acquitted. 

S  971.  Distinction  between  accessory  before  the  fact  and  principal 
abrogated. 

S  972.  Accessory  may  be  indicted  and  tried,  though  principal  has  not 
been. 

948.  All  the  forms  of  pleading  in  criminal  actions,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  de- 
termined, are  those  prescribed  by  this  Code. 

Rules  of  pleading.— The  Criminal  Code  was  designed  to  work  the 
same  change  in  pleading  and  practice  on  criminal  actions  which  Is 
wrought  by  the  Civil  Code  in  civil  actions— 27  Cal.  610.  The  form  of 
indictment  and  rules  by  which  the  sufficiency  of  pleadings  are  deter- 


t  aoaOft  lor  In 


t-38  Cat  a)8i  IS  Id.  Ml 


950.    The  indictment  or  information  must  contain — 

1.  Tlie  tltlH  of  tbe  action,  specifjing  the  name  of  tbe 
court  to  which  the  same  is  presented,  and  (he  namea  of  tbe 
parties. 

2.  A  statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  Huch  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended.    [In  effect  April  Otb,  1880.J 

counr,  as  onue'coimfy  of  San  Fr!mr"srof or  •L•^  tbK  Clff  imd'comly  ol 


I'ci.  Ct.  Ai>p.  ^l.   IlamauicaaeialEdoubC- 

.  ..  .. '-'lot  the  mlanonir-   " 

In  Ua  corporate  n 
1«U{  ava.  Ctu.3Si 


le  Is,  be  caimot  CDtaplalu  ol  tbe  mlanomer- 
>r ,,„  ■.•.ii(.[ea  In  Its  corporate  na- 


2Zfi.  A  CDrporatmn  may  be  lufllf  ti 

B.3KI:  lllliass.iaj  IB  10. 1«; UN .  . 

r.AF.lTSi  7El.£B.43a:Bgnt.3l9:  Bee  4.1  y.  Y.  ih; 
II.  til.  AnsllegstloQ  cbaivlDE  delenilBnt  as  "  aapeijaien 
ciascUaais,"i3Kuf1iricnt— ^LiCaJ.4:'3;  see 33 Id,  114.  Nam 


tbaDgb  rarylng  Iron 

MT^^et.™  ■"■''''''■'■'"'' '"    '■''■'"'"    '"■:"■".'  ''■"''■■  "■i'i!d?i7^ 

Principal  ai 

comnllltea  beCare  It  waa  foon<^na  presented— »  Cal.  419;  31  id.  WI. 
BainoBt  be  ladlcled  la  tbe  count/  nhere  tbDaccesEoilal  net  iras  com- 
EUt[ea-2TCal.3«Lsee«)fd.W9.    Seean(s,S3l, 

Said.  1.    SlalBmant  of  offcnflo.— Facta  ne^eBSaTy  to  constllntB  tbe 
eBmanuutbeitsled— SCaLIOTi  Id.usi  Sid. si;  Id-SIti  2«id.TOi  >«« 
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Mison  ot  onllaiuy  UDdersUiadlni:  csq  linon  wbat  Is  Intended— 1(  Cil 
N.  All  IhB  iDnllcis  maal  lie  BCD  fortli  In  which  IM  lllegnUtj  coiuini- 
63CaI.9JI.  Every  nTermeat  tbal  Js  eubsuntlallFiiecessaiT  to  eiudlli 
deieDdanCtadereriiliblLiuFUmustbeBUted— »C^         and  the  omls 


■  Ji  jirovlded  II  19  aescOMd a» ntcn- 
I   iMiias.m:  id-SKi  Id,  JSt:  7  Jonca, 

.1 II  ihaC  IC  Has  actiuJlr  unknoira  to 
I  >  Ma.  2U:  le  Aik.  m^A  liaranega' 


951.  It  ma;  ba  substantially  In  the  following  form: 
The  People  of  the  State  of  CKlifoioia  against  A.  B.,  In  the 

Superior  Court  ot  tie  conoty  of ,  the day  of 

,  A.  D.  eighteen  f .    A.  B.  is  aocosecl  by  the 

grand  jury  of  the  county  of  — -- — ,  by  this  indictment,  (or 
by  the  district  attorney  by  this  information)  of  the  crime 
of  (giving  its  legal  appellation,  sucii  ns  murder,  arson,  or 
the  lilie,  or  designating  It  es  felony  or  misdemeanor),  com- 
mitted fta  follows;  The  said  A.  B.,  on  the day  of 

A.  D.  eighteen ,  at  tlie  county  of ,  (here 

set  forth  the  act  or  omission  charged  as  an  offense)  con* 
trary  to  the  form,  force,  and  affect  of  the  statate  in.Bucli 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  people  of  the  State  of  California.  [In  effect 
AprU  Utii,  1880.  J 

FormofiDdlEtiiMDt.— Farmarder-MCHl.EliSi  foIlawed-4T Id.  102; 
cited— 37ld.'/iMi  tJid.  390;  for  torserr— 6  Foe.  C.  L.  J.  BlVj  tarlArcear 
~-«ia.K9(  foruunlltoconmiltaiurder— MCaL  Elt. 

App«U>tloa  of  oilme.— The  name  sivea  to  the  o&ense  Is  not  of  iUelt 
tbachann  ot  aa  offense,  ana  a  mistake  In  rerara  to  It  l»k  men  liresn- 
larltjr.aaaiiotlHal— MUaLMi  Mid.  Uli  A  lil.ai.  Itlinot  ne«- 
Moy  lo  state  In  taimi  tbit  U  Is  a  tclonr,  or  a  mUdeineiaoF-2D  CsL  1  IT: 
■nd  Kneed  not  state  lbs  dutee  ot  Ihe  crime— ll  Id.  401:  ud  the  mrd 
■YdraioattT'' DMd  not  Iw  ostd-l  ULMIi  1  Hlll,«li  SI  VeuO.  1II(  1 K. 
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T.  379:  15  Pa.  St.  95:  7  Sersr.  A  B.  428;  5  Ohio,  1 ;  Gald.  397;  2  East  P.  C. 
1028:  but  see  2  Md.  378.  So,  "unlawfully"  and  other  an^vatli^  terms 
seed  not  be  used— 1  Low.  305;  4  Iowa,  502;  58  Ind.  514;  3  Heisk.  376;  1 
Mo.  126;  27  Vt.  103;  23  N.  H.  321.  In  an  Indictment  for  dealing  faro, 
designating  the  offense  as  a  felony  is  sufAcient— 14  Cal.  572.  An  erro- 
neous appellation  or  no  appellation  of  the  offense  is  of  no  consequence. 
If  the  acts  as  defined  by  statute  are  sufficiently  stated— 39  Cal.  326;  14 
Id.  566.  The  maxim  of  idem  sotums  does  not  apply  to  an  Indlctmenl; 
charging  "  larcey  "  for  ]£urceuy— 6  Pac.  C.  L.  J.  322.    * 

952.  It  must  be  direct  and  certain,  as  it  regards — 

1.  The  party  charged. 

2.  The  offense  charged. 

3.  The  particular  circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a  complete  defense; 

Mnst  be  direct  and  certain.— 51  Gal.  372;  20  id.  80.  If  the  language 
is  capable  of  two  interpretations,  only  one  of  which  Imports  a  charge, 
the  indictment  is  not  good— 35  Cal.  671.    The  law  does  not  require 

S eater  certainty  than  the  nature  of  the  case  affords— 34  Cal.  19i;  36 
.  247. 

/Subd.  1.  As  to  party  charged— 14  Cal.  30;  34  id.  209;  53  CaL  616.  See 
4mte,  §  950,  subd.  1,  note. 

Subd.  2.  As  to  the  offense— 14  Cal.  30:  20  id.  80;  34  id.  209;  53  Id.  616. 
Where  the  indictment  charged  the  offense  as  "  larcey,"  instead  of  *'  laiv 
ceny,"  it  was  held  that  no  offense  was  charged— 6  Pac.  C.  L.  J.  322. 
The  substantial  facts  must  appear  with  such  certainty  as  will  enable  a 
man  of  ordinary  intelligence  to  understand  what  is  intended,  and  to 
enable  the  court  to  pronounce  a  proper  Judgment— 4  CaL  238;  9  id.  576; 
10  id.  50;  34  id.  183;  35  id.  671 ;  40  Id.  55. 

Subd.  3.  As  to  the  circumstances— 14  Cal.  30;  when  necessaxT  to 
constitute  a  complete  offense— 34  id.  209;  47  id.  102;  49  id.  395.  If  it 
does  not  substantially  conform  to  the  requirements  of  this  section  it 
is  demurrable— 49  Cal.  395.  As  to  larceny  by  bailee— 19  Cal.  601.  As- 
sault with  deadly  weapon— 12  Cal.  326.  See  notes  under  §§  950,  959. 
Where  an  act  contains  several  provisions,  an  indictment  for  violating 
it  must  state  the  peculiar  provisions  which  the  person  intended  to 
violate— 52  Cal.  201,    See  antCt  S  950,  note ;  and  postt  S  959  and  note. 

953.  When  a  defendant  is  charged  by  a  fictitious  or 
erroneous  name,  and  in  any  stage  of  the  proceedings  his 
true  name  is  discovered,  it  must  be  inserted  in  the  subse- 
quent proceedings,  referring  to  the  fact  of  his  being 
charged  by  the  name  mentioned  in  the  indictment  or  in- 
formation.   [In  effect  April  9th,  1880.] 

Oonstitntionality.— This  section  is  not  in  violation  of  art.  I,  S  13,  of 
the  Constitution  of  Calif omiar-6  Cal.  213.   See  Const.  Prov.  ante,  p..l7. 

Indictment  in  "wrong  name  .-r-If  defendant  is  indicted  by  a  wrong 
name,  and  so  states  when  asked,  and  gives  his  true  name,  the  true 
name  must  be  substituted,  and  all  after-proceedings  be  had  tn  tliat 
name-^  Cal.  60;  see  5  Iowa,  434. 

954.  The  indictment  or  information  must  charge  but 
one  offense,,  but  tl^e  same  offense  may  be  set  forth  in  dit* 
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f  erent  forms  under  different  counts,  and,  when  the  offense 
may  be  committed  by  the  use  of  different  means,  the  means 
may  be  alleged  in  the  alternative  in  the  same  count.    [In 

effect  April  9th,  1880.] 

Indictment  must  charge  but  one  ofibnse— 49  Cal.  453;  27  id.  401. 
If  the  indictment  charges  more  tban  one  offense,  the  objection  is 
deemed  waived,  unless  ft  is  taken  by  demurrer— 6  Pac.  G.  L.  J.  152:  63 
Cal.  647;  47  id.  108;  35  id.  118;  27  id.  403;  17  id.  361;  29  id.  622.  An  hi- 
dictment  which  charges  burglary,  mixed  with  larceny,  charges  two 
offenses— 29  Cal.  622;  or  charging  A.  with  the  larceny  of  certain  ffoods, 
and  B.  with  feloniously  receiving  them— 34  Cal.  182;  but  where,  m  one 
count  it  charges  the  goods  taken  to  be  the  property  of  A.,  and  in  an- 
other to  be  the  property  of  B.,  and  in  9  thlra  count  to  be  the  property 
of  C,  it  does  not  charge  different  offenses— 17  CaL  361.  Where  two  dis- 
tinct acts  are  perpetrated  by  the  same  person,  at  the  same  time,  they 
constitute  but  one  offense— 27  Cal.  401 ;  4  Dana,  518;  2  Har.  &  J.  426;  3 
Hill,  (S.  C.)  1;  5  Port.  40;  15  Pick.  273;  20  id.  360;  22  id.  1.  So,  when  a 
tax-collector  receives  money  for  licenses  due  the  State,  and  other 
money  for  licenses  due  the  county,  and  embezzles  the  whole,  it  is  but 
one  offense— 28  CaL  507;  so,  an  indictment  which  charges  with  forg- 
ing and  uttering  does  not  charge  two  offenses— id.:  see  27  id.  401;  so, 
an  indictment  which  chajrges  one  with  buying  and  receiving  stolen 
property,  charges  but  one  offense— 18  id.  38;  or  charging  one  with  hav- 
ing and  circulating  licenses  other  than  those  authorized  oy  law,  charges 
buc  one  offense— 31  id.  459.  Reciting  an  accusation  of  assault  with  in- 
tent to  murder, and  stating  facts  showing  that  he  administered  poison 
with  intent  to  kill— 54  Cal.  54:  or  charging  an  assault  and  battery  only 
as  part  of,  or  mode  of  executing,  a  forcible  arrest  or  abduction— 39  id. 
604;  or  charging  rape,  and  assault  to  commit  it,  Is  not  charging  two 
offenses— 35  Cal.  553.  if  the  indictment  contains  more  than  one  count, 
it  should  clearly  appear  that  they  are  descriptive  of  the  same  transac- 
tlon-28  Cal.  214. 

Alternative  allegatLons. —Allegations  in  the  altematlTe  are  per- 
mitted when  they  qualify  an  unessential  description  of  ajparticular 
offense,  and  do  not  touch  the  offense  itself— 54  Ala.  579;  13  W .  Va.  859: 
as  describing  a  horse  stolen  as  being  **  either  a  brown  or  a  bay  color '' 
—13  Vt.  647;  or  that  certain  trees  cut  down  were  the  property  of  the 
defendxmts  or  either  of  them— 7  Pa.  St.  439;  16  Ind.  9;  or  '*  as  an  inn- 
holder  or  vlctualer"— 2  Met.  119;  5  id.  246:  or,  "in  a  certain  paper  or 
fiublication  "—3  Johns.  Cas.  338:  or,  cutting  or  causing  to  be  cut— 6 
[cLean,  186:  see  4  Mo.  474;  or  alleging  a  nuisance  to  be  on  the  "high- 
way or  road,''  havebeenheldtobegood— 3  Yeates,417;  see24Conn.^: 
55  Ala.  64 ;  4  Mo.  474.  The  use  of  "  or  "  in  an  allegation  is  fatal  when  it 
renders  a  statement  uncertain— 8  Mass.  59;  2  Gray,  501;  4  Mo.  474;  4 
Parker  Cr.  B.  26;  see  7  Oratt.  592.  When  the  words  of  a  statute  are 
synonymous,  it  may  not  be  error  to  charge  them  alternatively— 35  Cal. 
509;  4  Mo.  474;  62  id.  393;  43  Tex.  519;  see  2  Binn.  338;  so, "  or"  may  be 
introduced  in  enumerating  negative  averments  to  exclude  exceptions 
In  a  statute— 20  N.  H.  550;  5  W.  Ya.  508.  When  the  statute  enumerates 
several  acts  disjunctively,  the  indictment  should  charge  them  in  the 
conjimctive— 28  Cal.  205;  id.  513;  35  id.  508. 

955.  The  precise  time  at  which  the  offense  was  com- 
mitted need  not  be  stated  in  the  indictment  or  informa- 
tion, but  it  may  be  alleged  to  have  been  conmiitted  at  any 
time  before  the  finding  or  filing  thereof,  except  where  the 
time  is  a  material  ingredient  in  the  offense.  [In  effect 
AprU  9th,  1880. 
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i  tbe  Inalctmt 


956  WUen  an  offense  involves 
an  ftttempt  to  commit  a  private  injury  and  is  descnbed 
mth  sufficient  certainty  in  otbei  respects  to  identify  th» 
act,  an  erroneous  allegation  aa  to  the  person  injured,  or 
intended  to  be  injured,  is  not  material. 


e  testa  or  tbe  valtaitr 


957.  Tiie  words  used  in  an  indictment  or  information 
are  construed  in  tlieir  usual  acceptance  iu  common  lan- 
guage, except  such  words  and  pbrases  as  are  defined  by 


law,  wlttcli  are  constmed  according  to  tlieir  legal  mean- 
ing.   [In  effect  April  Qtb,  13S0.] 

Worils  coiutrnBil.—Traras  sn<l  phrues  are  (o  be  cotutrneil  accord- 
ing to  tlielr  coniDion  HccEpiatioii.  eicepC  eucb  at  are  euccincallr  de- 
Bued  by  l»w-S  CsL  3*.    BeBonle.S?- 

958.  Words  used  Inastatate  todaflneapnhlioofleuse 
need  not  be  strictly  pursued  in  tlie  iudictmeut  oi  informa- 
tion, but  other  words  conveying  tlte  same  meaulog  way 
be  used.    [In  efiect  April  9tli,  1880.] 


VB.IM; 
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959.  The  indictment  or  information  is  Hufflclent,  If  it 
can  be  understood  therefrom — 

1.  Tliat  it  it  entitled  iu  a  court  liayiug  authority  to  re- 
ceive it,  though  the  name  of  the  court  be  not  stated. 

2.  If  an  indictment,  that  it  waa  found  by  a  grand  jury 
of  the  county  in  n'bicb  the  conrt  tvasbeld;  or  If  an  Inform- 
ation, that  it  was  subscribed  and  presented  to  the  court 
by  the  district  attorney  of  the  county  in  nhich  tbe  court 
was  held.   ■ 

3.  That  the  defendant  is  named,  or,  if  hia  name  cannot 
be  discovered,  that  be  is  described  by  a  fictitious  name, 
with  a  statement  that  hia  true  name  is  to  tbe  Jury  or  dis- 
trict attorney,  as  the  case  may  be,  unlcnawn. 

4.  That  tbe  offense  was  committed  at  some  place  wlth- 
1b  the  jurisdiction  of  tlie  court,  except  where  the  act, 
thougli  done  without  the  local  jurisdictiou  of  the  county, 
is  triable  therein. 


|959 

6.  That  tbe  offense  was  commiCtMl  at  some  time  prior 
to  the  time  of  flndliig  tlie  iDdictment  or  fillog  of  tbe  la* 
foimattoD. 

6.  That  tbe  act  or  omission  charged  aa  the  ofienae  la 
clearly  and  diitiuccly  set  forth  in  ordinary  and  concise 
language,  without  repetition,  and  ia  such  a  manner  as  to 
enable  a  person  of  cuinmoa  undeiatanding  to  know  what 
la  intended. 

T.  That  the  act  oi  omission  charged  aa  the  offense  Is 
stated  with  such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  npon  a  conrictiou,  aocord- 
.  ing  to  the  right  of  the  case.    [In  effect  April  9t1i,  ISRO.] 

Sabd.  1.  SDtitling  indlctmenl-AD  Indlctiuent  may  be  enllUea 
eUber"county"or"i:]nraadcoaiity"— UCal.9<2i  llia.3UiilliL2lll. 
■r''-'""itlonlauoi>nrtitftbelDaicCiaen>-01lBt>t.m;iHar.(DeL)Sni 
9,3Mi2ia.UltHAlB.«m  MM.aM8|nH.Y.llIi  UVCM) 
Jl3Weiul.aiBtIZBb.>.   siegBBzt.4n)8Ail.«£.UTi4Abl>. 


talntr-e  McLean,  U;  3 


mmllKd  wlthinihB  cou 

K'SKoM-Ssrife: 

J;3t)Mlclt.3Tl;3Lelgb, 

Wroag  namei.-ir  a 

cfeucUut  19  inillcted  by  a  nrong 

SiOd.  I.  See  anle,  I  Kl,  enbd.  9. 
Anon.— Tbough  the  IndictmrDt 
ovoerablp  of  biillcl^  In  arson  la 
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feiUB,  Dad  must  be  gjlesea  directly  and  certainly— »Csl.a>;  UN.Y. 

of  ons  not  Oie  owner,  but  wliu  was  occupying  It  as  ;i  MBldence— M  Cal. 
4Wi  aeelBWead.  IM.  If  ntcDBntbumBthoftoiihi',  It  UnUBcIent  to  al- 
ien title  in  tbe  landlord-M  Cnl.  lUfi;  61  Id.  ^M:  1  Ired.  SIO;  see  !9 
CDon.Ut.  An  Indlctmcul  for  Uarnlnea  puulic  iniliaiDgneednot  al- 
lege tliBt  It  Lolonueil  loimy  onu-IJ  Vt.^ij.    AiiinilictDieiil  chBTglng 


AsMnlt  to  innrdar.— ReclUoR  an  "  astiiilt  vliti  Intent  to  mur< 
-'  stating  (nc  13  sbowlogtliat  heafl '  — ' .-■-•— 

defendant  ulS  ftssanltw; 


tfJS 


a  sbowlog  tliat  i. .. 

tcbargetwooflenses— WCal.M.   Anaaaaultw: 


meu  t  J9  aofflcLent  If  1 1  ebar^a  that  defflndaD  t  feloolonBly  as 
.  vltli  a  pistol  loaded  with  powder  and  bait,  with  Intent  oimaJ 
taoucbt  to  klU  and  murder  A.-3IICaUZU.    SeaaMe,S217. 


AwiDlttodotwdilT  barro^A  ctaarae  of  asaaolt  to  do  bodDy  lu 

alianeaonlraidraideanault— <TCaLinti«ld.AeZi  Wld.43«.  "Ai 
NOtlwUli  B  deadly  weapon,  witti  mtent  la  Inflict  spun  tbeperso 
anotberBbDdlljlnlDn'iitiere  appearing  no  eoualdeisble  proroca 
tmrelor,  anfflcfentLy  deslgnatea  tlie  offenae—30  CaL  ilT, 

Aaaaalt  wilh  a  deadl7  weapon. — Tiw  weapon  or  infltmment  used 
In  tbe  assauLt  la  ilie  niifof  tbe  offense,  and  nj"-'  ■—  -" — ■'  "  ""' 
aa.   The  ludlelmenl  ibonia  allege  Ihat^tbe^W' 

ie  cbarged.tt 

L  H:  u  idTiunifiiaf 

lienartTaMaaUeillitfTeiLllMatlmuetiBMlcli 

miBtBiiffleleiiU7ldeitclfrtliBact-i»Cil.lU,  BMurailm. 

BntslaiT'— In  Imflnr  tin  enantlil  wntdi  an  "filmloiBlr  and 
boitfaHonsV  enteiea  On  dwaliiiwlMMHi  la  the  nhA14i>>iB> '  and  tbe 
felony  tntendea  or  pMpetntedmnttlMitalsil— nTDLni:  I9Tei.47i 
see  16  Conn.  K.  An  aOcntlon  AM  be  entand  In  tbe  llttti^tlme  telo- 
uiouEly  and  bmnlarlawlri  and  witb  lOTce  and  anuB,  la  aabstautlally 
eu91clent-4l  CaC  MS)  bat  **baiAulonslr"  !■  no>  noew»iry  In  sutu- 

^——- -iHettn.  ^EbatttwMIn  tbenlBbt-tIt 

12;  4 1.Ugta,  mt  S  How.  (Wn.)  ttr  '  ~ 

__. J  MMl  nuM  ipacUr  aa  value  DCtb 

alt.  itmarchugelndUlerantcDiiiCiawnaBblpbidlfff 


bo  alleged-It  Coon,  12;  4 1.Ugta,  mt  S  How.  (Wn.)  tt;  I  H.  J,  I~  439. 
Tbe  boor  M  tbe  iij|0it  need uoibeebaind, nor  It  cbjnsed, proved— 
nCal.  llEiaiI.J7irTl|MaMltft.»i>Ci^H;.  Anmaictment 
cbBtvtiuianlnlaBttitHMlmnMipacltrilia  value  DC  tbr  ■-~">''— '"~°' 
JU.  itniaj— ■ ■-•■"■ ' — s— r:; i.i-._...«_ 


„ _, -JB  nlght-tlnio 

with  Intent  to  eomult  lamanr,  It  need  not  etaacM  wboM  goodi  were 
Intended  to  In  atoMB,  or  wbetber  tbere  were  anr xondi  to  steal— 31 
Oil.  M.  Anlndletmeufor  burglanrnuatBtaumafeloBloaa  Intent— 
)HM'.(Del.)NM;UAla.Ml.  Us  Intent  nuM  H  duiged,  but  when 
tbls  iB  omitted  on  pnMf  of  lareenr,  defanduit  mar  bccenvlcted— IL 
iTb. MS)  B. C.  1  Lead. C. O. Lnjlltawle, OT;  Soil. * B. G. 0. 4Wi  S. 
C.ILead.C.G,Ui;  oUmwtH  u  to  an  Ipfltetmww  tor  breaktw Md 
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entering  in  the  day'time— 3  Cold.  77.  It  is  not  enough  to  allege  intent 
to  commit  a  felony;  the  particular  offense  must  be  stated  and  the 
facts  set  forth— 24  Ga.  42U:  41  Tex.  237;  otherwise  under  statutes— 26 
N.  Y.  200;  but  the  particular  crime  need  not  be  fully  and  technically 
set  forth— 10  Gush.  52.    See  ante,  $  459. 

Oonnterfeiting.— Knowledge  of  defendant  of  spurious  character  of 
the  coin  is  suffleientiy  charged  in  the  words  **  willfully,  feloniously, 
and  iLnowingly  did  have  in  his  possession,"  etc.— 39  CaL  <S98.  See  ante, 
SS  477-479. 

False  entry  in  corporation  books.— The  indictment  should  specify 
the  particular  entry  complained  of,  and  should  at  least  state  the  sub- 
stance of  it  according  to  its  legal  effect— 53  Cal.  616.  That  defendant 
made  a  false  entry, "  by  which  false  entry  it  appears  that  the  cash  on 
hand  at  the  commencement  of  that  day "  was  a  specified  sum,  is 
Insufficient— 53  CaL  616.    See  ante,  §  563. 

Forgery.— An  indictment  for  forgery  may  charge  defendant  in 
the  same  count  with  forging  an  Indorsement,  luid  abo  with  uttering 
and  passmg  the  forged  draft— 28  Cal.  513;  and  see  27  CaL  400.  "  Having 
knowledge  of  the  false  making  "  means  that  the  offender  knew  the  notes 
were  falsely  made— 8  Mass.  59 ;  see  39  Cal.  698.  The  possession  of  several 
"  similar  "  bills  means  that  they  should  be  all  bank-bills— 8  Mass.  59.  It 
is  not  necessary  to  allege  that  the  banking-house  was  an  incorporated 
company,  unless  that  fact  be  on  issue— 41  Cal.  651 :  2  Har.  (Del.)  827;  4 
Blss.  302;  contra,  2  Met.  (Ky.)  36;  11  Gray,  306;  1  l>uval,  90.  See  ante, 
S  470. 

The  Indictment  should  set  out  the  instrument  alleged  to  have  been 
foiled,  or  state  the  reason  for  the  omission— 1  Chip.  D.  298;  1  Head, 
139;  8  Humph.  93;  2  Mason,  464;  1  McMuil.  236;  2  Cowen,  522:  4  Halst. 
26;  84  Me.  223;  47  id.  165:  asincaseof  forged  treasury-notes— 4  Blss.  59; 
see  8  Iowa,  288 ;  34  Yt.  501 .  So,  it  should  recite  an  altered  instrument  in 
its  fdtereu  state— 17  N.  H.  323.  Where  it  alleges  "  in  the  words  and 
figures  following,"  a  strict  recital  is  necessary— 1  Mass.  62;  id.  203.  It 
is  sufficient  if  it  appears  by  proper  averments  that  the  instrument 
forged  is  of  the  kind  prohibited  by  statute— 9  Gray,  123: 19  Minn.  98; 
S.  C.  1  Green  C.  B.  541.  It  need  not  allege  that  the  deed  forged  was 
under  seal— 6  Parker  Gr.  B.  683.  It  need  not  show  that  the  papers 
forged  contained  all  the  facts  necessary  to  give  title  to  the  par^— 4 
^latchf .  385. 

If  the  instrament  be  in  a  foreign  language,  a  copy  of  the  translation 
in  the  indictment,  is  sufficient— 2u  Cal.  208 ;  and  if  set  out  in  full,  a  mis- 
nomer is  Immaterial— id.  The  indictment  must  show  that  the  forged 
instrument  is  one  which,  if  genuine,  would  injure  another— 35  Cal. 
507;  it  must  show  the  forgery  of  a  valid  instrument— 28  Ind.  396;  see  2 
Dev.  443.  The  omission  of  the  initial  of  the  middle  name  of  the  party 
to  be  injured,  is  an  immaterial  variance— 6  Fac.  C.  L.  J.  610;  so,  a 
variance  between  misspelled  words  in  the  forged  instrument  and  the 
properly  spelled  words  in  the  indictment,  is  immaterial— id.  938.  The 
omission  of  a  word  in  an  indictment  for  forgery  is  fatal— 1  Bald.  292; 
2  Ma.son,  464;  Tayl.  158;  see  1  Hay w.  403;  but  vignettes,  devices,  letters, 
and  figures,  or  stamps  in  the  margin,  need  not  be  inserted— 2  Binn. 
332;  5  Cush.  605;  3  Johns.  Cas.  299;  8 Xelgh,  732;  14  Ohio  St.  55;  5  N.  H. 
367 ;  1  Mass.  62;  id.  203;  but  to  omit  the  name  of  the  State  in  the  upper 
margin  of  a  bank-note  has  been  held  fatal— 2  Gray,  70. 

Gambling.— An  indictment  for  gambling  is  good  if  it  states  the  acts 
constituting  the  offense,  without  stating  the  particulars,  as  persons 
present,  the  room,  and  the  like— 14  Cal.  3U.    See  ante,  %  330. 

Murder.- The  venue  must  be  laid  in  the  county  where  the  wound 
was  given— 9  Humph.  657;  2  Va.  Cas.  205;  but  see  2  Greene,  286.  The 
crime  must  be  stated  directly  and  certainly— 47  Cal.  102.  The  time 
when  the  cilme  was  committed  is  material  only  to  show  that  death 


Indictment— uCal. 210;  10.207.  TLotlayonnblcti ttaesctwaaciHiiinlt- 
tecl,  and  not  tlis  day  on  v'jlch  tbo  result  ot  the  act  nas  determined,  la 
tba  piopcrOay  to  ctuuge-OCal.eni  aOratceW.    It  must  allege  the 

elace  of  tha  Oealli— s  Ia.  Ah  33V,  bcb  h  AJa  el  ana  tbat  It  vras  nltb- 
1  tb«  county  l9  snincleac-ai  He  na. 

AUegallOn  of   ns       ment  or  m   jn        I  nn      t 

OiecT  t'otae- 

W  IW  Uwi  of 


onlmowD— 4f  (.  aJ    it   ti  proi  n  lEb  ic 

dBtendanr         "   i  "V^    "m  feast" 


A  dcrs  and  -ibettjia  Wboro  BBvenl  were  aldlns  and  assiitlnfr  It 
li  oti  strrlil  lioBlr  clitliel  ow— IBrey  333  SBusti  3M  laraen 
G  It  ,  as  It  miy  bargo  the  net  lone  by  all  or  by  one  abetted  by 
oih  rs— 5  Ark  141  It  ma)  charce  In  one  count  oneaa  principal  and 
nneiher as nccE«orv  nndlnanolMrconnt.thel3tCcciiiir[nelnal  and 

at  iho  ncraon  assaulieil,  and  that  the  crime  ol  murder  was  committed 

Death.  — Charging  tbo  death  ot  three  peraom  chargea  three  of- 
fenses-M  CaL  4lQ.  TtUllng  several  by  tbo  aanio  act  la  one  offenae.  but 
not  If  tbs  acta  and  Inteni  ara  dmlnct-I  Cold.  MS. .  IC  mnsC  shov 
that  Iba  party  died  oTtha  Inkry  aniaUieBUy  deacrJbed-n  Fa.  St. 
Ml;  and  nuy  allega  daaOi  ni  Irain  iDar  dlsunct  asaaulCs— 12  Cnsh. 
*ll«.  Wban  It  mi  clurirBa  tbat  ateoaed,  at  tbo  county  nnd  State 
atoresaia  did  felonloiuly,  nlllfallr,  and  mallcloiQly.  and  of  malice 
RloreibanA^  Blu»ot.  kill,  and  mnrdar,  ote.,  It  la  eiuBclenc  charge  ol 
death-4rQd. II;  H Id.  IK;  Uid. 3N. 


Desorlptioa  of  wound.— The  Indictment  mast  state  irhat  part  or 
ilie  body  WM  woonded-7  BlaeW,  20:  cooi™,  3J  Ind.aJ:  23  Id.  M;  22 
l.l.li  imdsee22N.Y.HT:aadm3TnUegeEeicra1p££oFthabodyin- 
illcting  one  mortal  wonnd  o(  which  hedleU-aS  Tex.  623;  B.  C.  1  Green 
CB-iSo.   The  ironna  ihould  bo  aUeged  to  be  morul,  bat  It  need  hot 
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itate  the  puUcnlsra  u  to  leiwtli,  breadth,  and  deplh-as  Me.  78;  T 

A  daacrlpODo  irf  the  wsapon,  lengtbaad  deptb  ol  tbe  HOimd,  or  part  at 
tbebodroDWblcli  the*  wen  liitllcted,  are  not  necessarr— S  CaLSt3: 
N  U.  1U|  It  U.  Wi  10  Id.  Ulj  llL  UD. 

EBMDttil  alamaitla  la  &>  aTMrad.— Wbeie  the  itatate  makes  latent 
u  enentM  alameat.  Intent  nnM  be  averred— S  Obio  St.  SSi  Id.  soe, 
BmtamiUoa  need  not  baalIe(ed-3SCal.<i9»!  tbo  proper  allceaclon 
lij'iiiaII<»«I<net]unii1it'^lS7sy3.  Ca9.;0)  buteeefRlch,^;  » 

eontalu  Iukuibs  iililcsliTBiwQiTilept,M  "  niiunur.  mollclaiiay,  lelon- 
!onidr,andin«nied]tate^r<-lT  c£iai  11  ifPU:  » U. Ainjl] ;  see 
llkLMDiHWIa.  4U.  T&aaliWMeot  Ala«atd•'deUllerato"lslln- 
IllateTl■l-OCal.l)nl  lOld-MB.  AnallmtlaD  at  premeditatlonor  mal- 
lee atoreEliouglit  Is  asc8nav--13CBl.9B>:  3KIUI9. 4H:  mon3.Hi;  Id. 
«tt  » Id.  lla;  liaEHB  n  H.T.  lUjJft  Batb.  I»;  99  N.  T.  £Ui  la  Wend. 

uai  !3id.i«i  an.iLini  uid.a». 

DdflNndan  and  pnmtdltatlati.— I>ellberM[on  and  premedllatloa 
•renotlDelndeain*'iiioIleeaIaietlMn^ht"— iGteeae.ain.  Tbatsueb 
■■wnoii.im  aneli  a  date,  at  andi  a  connt;,  Iclonlously,  wliuully.  and 
T.dld  kill  and  nmrdermcb  a  person,  etc.,  contains  all  the 
. -1BCMO-3*  &d.  2liU;,ld.21li«ld.H)l. 


ie  age  ottba  penoa  charged  nlttktlie  crlme-29  Ca 
BeceiTios  alolan  pwda.— The  lecelTei  mar  be  Indleted.  thonA  the 
principal  liliat  pmwcatell  or  kncnni— 1  Xau.  lil.  Where  an  (bdlct- 
inent  cbantml  OM  defcnaantiiltli  lennfmulr  TeoclTlnB.baTlDg,  and 
aldlDs  Id  Goneealtng  Etolen  goods,  knoirlng  the  lamelo  bave  Ijeen 
stolen,  cbarftes  tbo  offense  of  recelvlnc-^  Cal.  Iffi.  It  moEt  show 
lliatdeteadanE received tbem  tiom  the  principal  felon— 13  Ired.  S33; 
Fbiil.  (N.  OBi.    In  Beocral,  It  needDotstHlethoiiame  of  tbo  person 

T»t,„.,„i„.i.= 1.  — '' "IB  allegation  that  Ills  name  Is  unnnotn  is 

■""■■■Btrob.n3!BYe™.3ia-,3E.  I.  471;9 
a  Ohio  St.  IMj  S.  C.  i  Gceeo  C.  R. 


THtlon  paselng  bctncrn  the  thht 


Boblwry 

im3b1y  take    t  o  aTiie  periV'w IhaVinlDVii 

4Ni  ott&BtltwBsijilwiilromihs  penon  wbId 

■naTlDlcnlly— 71nU.239i  butUutbadlclielDiuiHiiiijFiniuii,  uuo,  uii 

— nr anw b not Hmcleiit-4 Ouo St. 63i.  ltmw>ll«e  tbat  ICm 
imltlMiimtbeblSiw^ariWBrlt— Tlred.iH.  ItmnstaUise  thj 
M«perl7  IMS  ttuu  from  tba  Hison  ot  aiH>tlKr--n  Oa.  S^.  A 


liej>rt>perl7  "Kta  ttkeu  from  tba  penoi 

lullitiiwnt  which  merelr  atatea  that  tL.  ,..._„ 

"■  ■  -^VdelecdTOjltmaBtalMsthatltvi 


„ r"-8i  (&L  tU.   U  ueed  iiot  «U«go  the 

klDd  and  TataH  of  pcoperty  tlkeit-Ta  K.  0.  »t  mt  donrlblDB  li  as 
"teiKkdlanliiiiMmarof  tbe  Utiitod  BtitM  nnrnicf  i"  ma  uiQa  too 
tiUleSiilt«-tTAla.Sl.  The UxUctmeiit mint alUsoaut tte propertr 
takenmaibopnipeitTaf  aome  penon  otMr  ttau  tba  defentluit— 21 
oSTn*.  OwnendapotthejHopeitrbBinrtiftEBdeMMptluDoflhe 
€iasiufr-31CaLH4.  ItmiutMatscqiTeolvaieowiMnblpottheprop; 
•rar  taken,  w  wall  M  tha  iBtne  of  falio  nom  nhom  le  waa  taken^l 
f^.  N4;  n  Tax.  EI4.  Thoiuh  au  Indletaieut  falli  to  arei  the  char- 
acter of  tha  pDoaaalOD  itf  tha  pnaonfnunwhcmltwaa  ttlcea.  It  la 
Dot  Invalld-Sa  CaL  M.  An  Indlctmsul  a^—^ — — — 


conttfn  all  the  aTaimenti  ueeeasarr  anlnat  tbe  piliuiliial.  and  that 
the  ctlDM  of  Ibe  prhielpal  mia  couimltl«a  befon  ttwaa  founa  auil 
pKKnua-M  Cal.  4I1I1  n  la,  MT.    Tboowmr  of  tba  property  Is  not 


pT«en(ci)— M  Ct 

gollty of  roblierj  ,„  „uu,ui.u..>.u.  iuT7,n..n.,uu.  iuui.™~.~., 

960.  No  Indictment  or  Information  is  insufficient,  nor 
can  tbe  trial,  judgment,  or  other  proceeding  thereon  be 
affected  by  reason  of  any  defect  or  imperfection  In  mat- 
ter of  form  wliicli  doea  not  tend  to  the  prejudice  of  a,  suh- 
stantlal  ligbt  of  tbe  defendant  upon  its  merits.  [In  ef- 
fect April  9th,  1880.] 
VaUdltr  of  indictment— No  1aillctm«i)t  ehall  be  deemed  Insain- 


iwjudlcc  111 
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876:  6  Ind.  833:  20  Iowa,  582;  8 Ired.  195;  19  Mo.  674;  55  Ml88. 408;  23  K. 
Y.  317;  73  id.  372;  55  N.  G.  201;  80  id.  384;  63  Id.  234:  7  Fa.  8t.439;  6  Tex. 
Gt.  App.  274;  9  w.  ya.641  {8  S.  G.  237;  see  15  Pa.  St.  95.  So  as  to  mere 
misspeUliig— 6  Ind.  333;  4  wis.  400;  it  is  no  ground  for  arresting  ludg- 
ment-l  Dev.  263;  3  McGord,  190;  16  La.  An.  183:  11  Bicb.  35&  Tlie 
omission  of  formal  words  is  not  fatal—21  Mo.  481 ;  14  Vt.  353.  So, 
erasures  and  interlineations  do  not  vitiate— 15  6rky,194;  16  id.  16;  12 
Ind.  670;  44  N.  H.  383;  14  Oliio,  461;  7  Car.  &  P.  319. 

Snfficiency,  how  tested.—TIie  sufficiency  of  an  indictment  la  to  be 
determined  by  the  rules  prescribed  by  this  Gode,  and  if  an  indict* 
ment,  upon  a  fair  reading,  will  stand  this  test,  it  is  sufficient,  though 
not  good  at  common  law— 39  Gal.  210;  37  id.  280;  27  id.  510;  17  id.  166; 
9  id.  55 ;  5  id.  355.  Mere  formal  defects,  by  which  no  substantial  rights 
of  defendant  aro  prejudiced,  will  not  justify  an  arrest  of  judgment— 
37  Gal.  281;  as  in  caseot  matters  of  description— 43  id.  446;  28  id.  211. 
Numbers  and  dates  given  in  figures  and  abbreviations,  mst^std  of  being 
written  out— 3  Vt.  481:  2  Aship.  SO;  or,  the  omission  of  a  formal  worcl 
—14  Yt.  353;  21  Mo.  481;  2  Dev.  452;  19  MO.  674;  80,  of  erasures  and  in- 
terlineations, where  the  indictment  is  otherwise  legible— 15  Gray,  94: 
14  id.  376;  11  id.  4;  12  Ind.  670;  14  Ohio,  461;  7  Gar.  &  P.  319. 

961.  Neither  presumptions  of  law,  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  an  in* 
dictment  or  information.    [In  effect  April  9th,  1880.] 

See  92  U.  S.  544;  56  Ind.  107;  110  Mass.  181;  3  Granch  G.  G.  618. 

962.  In  pleading  a  judgment  or  other  determination 
of,  or  proceeding  before,  a  court  or  officer  of  special  juris- 
diction, it  is  not  necessary  to  state  the  facts  constituting 
jurisdiction;  but  the  judgment  or  determination  may  be 
stated  as  given  or  made,  or  the  proceedings  had.  The 
facts  constituting  jurisdiction,  however,  must  be  estab- 
lished on  the  trial. 

963.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  the  statute  by  its  title 
and  the  day  of  its  passage,  and  the  court  must  thereupon 

take  judicial  notice  thereof. 

Private  statutes.- An  indictment  on  a  private  statute  must  set  out 
the  statute  in  full— 7  Gonn.  92 ;  1  Dev.  i&  B.  1 15 ;  1  Sid.  356.  This  section 
changes  the  common-law  rule— see  2  Hale  P.  G.  172;  2  Hawks,  ch.  25,  i 
103;  Bac.  Abridg. "  Indictment,"  p.  2. 

964.  An  indictment  or  information  for  libel  need  not 
set  forth  any  extrinsic  facts  for  the  purpose  of  showing 
the  application  to  the  party  libeled  of  the  defamatory 
matter  on  which  the  indictment  or  information  is  found- 
ed; but  it  is  sufficient  to  state  generally  that  the  same 
was  published  concerning  him,  and  the  fact  that  it  was 
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GO  published  must  be  establislied  aa  the  trial.  [la  effect 
Aliril  9th,  1880.] 

IiibeL— The  documenC  eliould  ba  Ht  oat  In  wonis  nnd  flgims— T 
MjTiE  62;  id.  en:  2  South.  Ha'  J  Beii,  &  ETtairiQ'W-  nSj'Wrtoht,  73; 
«j;  !McConl,MSi  laSerV:ftIt.n3LSeelftCush.4ini  but  ttaa  whole ot 
It  need  not  be  set  out-SfHe.  930.  nie  d^te  at  the  end  ol  a  Kbel  need 
DOtlWHttortb— 30nT.£S9;  ProIesaliigtOKtlt  oatMCordlDgta  Its 
rolnt*iioaUiiDt*iifflcleD(-<Blch.mi  ICiuti.Mi  lOSeig.  ±».  113;  7 
BrnnniLn.  WlteTS It vw wt ost "acoonlliuto tbs (eooT vid eSecE 
^_«.^..* "■--IminUilgnt-rBiiinpIuai  t  lUoh.  987; 

_„ pDbllcatlon-BW.^D.  " 

er  doca  not  alter  ths  nKanIng  oC  a  word, 

isiDUDaiKnaj— lOuta.  C.  C.2a.  Where  p»rlasre  selected  uiueciiuiiu, 
preceded  by  the  Tforrts  "  In  Iheio  Bords,"  or  "  as  (oliows.'^'^  or  "  In  the 
wlllbefatJ%IlLll7i  34  fie.  383)  lCush.4li;  SObloGt.lil.  See  ante, 
IMS. 

Ths  IndinmiTii  iiiii-r  wt  !-T',h  matter  wbicb  It  prima /aeie  llbel- 
ouB.or  mr-t  <  I'  -      !'  <;  '  <-, -^-ec  outalthough  iiot  a  libel  on  Ita 

fBFu,  H-n^  1 1'  -■  '■!■.'  ■  ■  <  lied.  4lik  TbeMWrn  needDOt  ba 
inare«i'< .  i< '  iiUcstton— JHDm^jn.  •CtawglnB 

tbntdt^r^'iKi     '  .     i  sulBclent  pabUoitloo-a  He.  «£ 

The  oni<^'  11.  'dint  oDt  aad  ceier  to  nuuer  pK- 

vlinislyi'>.|iii  i' leaning  urtken  obienre.  and  to  tndl- 

CAteiier:ii'ii~  I' I '  ' i.ii-mlaamblgnaDa— BOa.3TS;  tmch. 

>"■    An  Intilnmoiit  iviii.'ji  iiiif'si<^  Ibat  detendant  puhUshefl  a  libel 

nld^.  B.,  iiiid'iiiei^l>y'i"^ii'<~'e  lilm  to'  pcuSc  hatred,  ckllcnlo  and 


Where  i 


965.  When  an  instninient  whicli  in  the  subject  of  an 
indictment  or  information  f^or  forgery  lias  been  destroyed 
oi  wicliheld  by  tlie  act  or  tlie  iiiocurement  of  the  defend' 
ant,  and  the  fact  of  8ucli  destruction  or  witbliotdiiig  is  al- 
leged in  tlie  indictment  or  information,  and  established 
on  the  trial,  the  misdescription  of  the  instrument  is  im- 
material.   [In  effect  April  Oth,  1880.] 

Loit  instnuDcni.— Where  the  ilocnmenC  Is  lost  or  deetrored,  or  re- 
maina  In  detendanfa  luuida,  It  la  atifllclent  to  aver  special  facta  aa  an 
eioiueror  not  letting  It  oiit-46  CaLMt;  11  Ciub.  l£!;^viDg  tbernir- 
portof  tlia[iutniiiKntMiienr»ptiuU)ie--UA]R.l»:  flluTe;  Mllld. 

aWand.lini9q)wniT&ap.B()t«(!w.*j>.»lild.l».   Bawbetetbe 
BdwaawiaiaiBd-fc5ant-3Cow8n.S2iiBeelHciiir.lB9.    Acon- 
Tlctlon  wDlbe  niatajned  notwIthBiiindli^  a  varluice— 1«  W«nd.  M;  tee 

tctttn^'forth  will  be  eicuaed—n  Hasa.  SM;  138  Id.  40;  2  Serg.  A  B. 

— i  Cush.M.  A  noo-descrlptlon  will  be  eicnsed  eien  when  the  loss  Is 
br  proseeutor's  negligence— 13  Minn.  li».    The  production  ol  the  lost 


3T1  Bui^s  OF  PLEMinra.  §  966 

bistrameat  fill  be  tBUl.  if  then  la  arsrluice  between  tbe  Indletment 
Miiltheiirools— 331ail.1S».    Sue  onf f,  S  9»,  uate. 

966.    In  an  indictment  or  Intorniatlon  for  perjury,  or 

Bubomation  of  perjury,  it  la  aulficieat  to  Bet  forth  tbe 
BUbstanco  of  the  controversy  or  matter  in  respect  to  wliich 
tlie  offense  was  coigmitted,  and  in  what  court  and  before 
^rliom  the  oath  alleged  to  be  false  was  taken,  and  that  the 
court,  or  the  person  before  whom  it  was  talien,  bad  au- 
thority to  administer  it,  with  proper  allegations  of  the 
falsity  of  tbe  matter  on  wliicli  the  perjury  is  assigned; 
but  tbe  indictujent  or  information  need  not  set  forth  the 
pleadings,  record,  or  proceedings  with  which  the  oath  is 
connected,  u4r  the  commission  or  authority  of  the  court 
or  person  before  whom  the  perjurf  was  committed.  [In 
effect  AfrU9tb,]8S0.J 

[^  In*  out°^tS5ou^''  "iaSclcnM^Cal"  m^  0^^ii87*''l?8ilouia 

muaiBtatoiii-f'irinvliattiiiiHriMi  till'  miti  iviHAdininljterea— I  Murph. 
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§  967  Rinj:B  of  plbadimg.  372 

967.  In  an  indictment  or  information  for  the  laTceny 
oc  embezzlement  of  money,  bank-notes,  certificates  of 
stock,  or  valuable  seouritlos,  oi  for  a  coaspiiacy  to  cbeat 
oi  defraud  a  person  ol  an;  Bucli  propettj',  it  is  sufficient 
to  allege  the  larceny  or  embezzlement,  or  the  conspiracy 
to  obeat  and  defraud,  to  be  of  money,  bBok-notes,  certifi- 
cates of  stock,  or  valuable  secuilties,  without  specif  yin(( 
the  coin,  number,  denomination,  or  kind  thereof.  [In  ef- 
fect AptU  901,  ISSO.] 

Idisaair.— It  IB  not  aeeeuan  (o  Mate  taMattuming  Uw  cammlSBlon 
(tftbeoffeueUkuuHIietcoon^— 40  CaL  SM.  The  venneuiarbeliilD 
In  any  conn^  Into  wUok  On  Bbflan  pnvntf  Is  eonverea— Id.  U 
tbeie  i>  a  rapunancr  batmen  tlw  ewlonanattieststament  la  Itie 
iMMlT  of  tin  Inmotnwnt  ■■  to  the  Tomei  It  Ii  bad  lor  repugnancy  and 
nBoeftalntr~-U  Tex.  ML  It  nmt  anege  tluit  the  larceny  v«a  nam- 
muted  In  the  eoontrvlKntbalndlotmentvai  [onnd— tlHtia.  s;i:  s 
KeT.lWi  Satewt.m;  MIU.I81. 

QewniptlDn  of  propertr.— Tbe  gooda  mnft  be  described  with  cer- 

•acb  species  or  putlculBT  kind— 11  Hmupli.  >9i  S  lied.  228. 

An  indictment  torlaKeuy  at  a  piece  of  paper  may  simply  stale  Ha 
mue,wltbeDltnrtlurde*ciipUan-IWM«£lni:  seauaid.  4Nt  see 
MtaprDinluoiyuoMa-4Sax.AIt.lH;<lCDDn.U(l.  So,for"BteaUii(( 
»  ptAel  of  oiu"  Is  nundent— 1  Der.  in.  dnggSLf  tue  steaUns  in 


be  alleged-^  Gc 

MoMy.— flondir  seU  otu  oaneBt  H  weney  tntUs  conunonvretath, 
oftlieaagnntenAeMtweiitMfiie  dSuii,  «it  a  more  purtlcnJsr 
desoilnwn  of  mm  m  tarn*  aamiot  al*&  ai  thn'  have  nis  means  of 
knowSdge,  la  ndelnifr-^l  Cah,  Mlt  «  nmdry  liouk^iUli  of  some 
HHiki.ieiiiMill'ralytaaddlanDimiknown.cCffia  smoont  and  TSloe 
In  all  of  flilrty«lalit  doDaca-U  Gray,  tn.  An  InfarmaOoQ  whicb 
Aeserlbeathepmiiar^atoaabiuidndaDdtUrQr^lvedallus,  "of  tlia 
property.  BOOOB,  and  ehatteli  of  A., "  and  wltbont  any  all«aUon  of  lis 
mne.lstatallydefectlTe'MlIleb.ngi  a-aiareenaKMb  Stiden 
coin  ihonld  bs  acHTllMd  as  w  many  pteeei  of  oonent  loldOTSIlTer 
coin,  spedfriiiK  tna  (peels*  nalea  nntnoim  to  tbe  nud  jory.  In 
whlck  CHerusr  mcr  ioMite-wCal,  »»  U Id.  Ult  U^oAp^  ». 
Tluit  tlw  gnndlDryfiaTe  DO  knowledM  or  means  ot  feneirfoln  of  tlia 
paMonUr  dwA^Jni  of  OS  coin  or  b^k-bllls.  ts  no  gronnd  fSc  arrest 
ofJudtnaeat-llGuilLUl;  sea  II  Allen.  JJlTTrt  must  stats  that  they 
uraeatMCaiTentealnaftbetTnltclBtBtcs-STTei  US 

Anludlotmenlnotshowlngtlieiti  fi  lent— 

BCsl.SM.  Dsscrlblnian  animal  in  t  rec 

Isnotatatal  erroc^^CsLMe.  Wb  a  the 

Bulnialasab»,pToottbathevssa  o  sop 

port  tbe  Tcrdlc^  Heist.  U!:  B  C  u  nu  Indict- 

ment for  stesJIng  bees  and  oysCers  1  11  bit  tlicy  were 

Indli^tiuenC  tor  stealing  eold-bearlDj'  lu  cu  It  n  at  bo  oUSEed  tliBb  II 
bad  been  severed  from  tbe  ledge  bj^f  re  tbo  alleged  takbur— SA  CsL 
KU   Xlie  allegation  In  au  Indlcanent  for  larceny  ibaC  dBlenaantltOls 


Uiat  the  properM  was  ii     S  <       i  reen 

C.B.saa.    loaalndi    u  JLnfl  Ulc  JoFauoc 

BroperJrUescriUetlie  ut  b  mtle  larceny 

-rfGrBy,39!iS'  Me  1    en o  county 

ima  carried  Into  anotL  itier  sliouldiho 

Qreen  C^  R-  341   a  Kc  \     In^ctment 

Ownerahlp^An  allegation  of  ownership  la  esaential,  nnleas  llie 
oHejiao  ia  smflclently  deacTibed— 41  Cal.  ^^;  or  where  the  ownership 

tbeiiareDtor thoehUd-^  Stroh-  2i^,  i  ITn-  .T^.-l/  "i^  un-ncrshlpof 
property  hpld  by  ft  married  womaci  ijL'.i  i        i.  ■  .  ■]  .■!  !!■  M]u-Liarjcl— ft 

ptopenyotthewitolii  tneposae5^il.i]  ■■  .M.i.iir,.    It 

taneceisarrloeeirorthihaiianiB  i)E  r  I.   ■  .,    i!  liiionn 

ohiJetlannatnelsimmate'rial-iilluv.. ;  n.      ■     i.  .ii.  i.iiM-fthe 

An  Indlctmant  for  BteaUng  a  letter  mnat  state  It  to  be  the  pTopertr 
of  eome  other  peraon  IJian  the  priaoner— 1  Curt.  AM.  It  mmy  dflscrlhe 
WmS-notes  a»  Ilie  proper»  of  ttao  paraon  fomftrdlng  them— 3  McLean, 

Special  aWDenhip.— Where  there  Is  n  aiieelal  ownership,  the  in- 
dictment may  lay  tlie  onnetstalp  In  etlbertbe  special  or  geneml  owner 
^UN.H.lIUj  3ilIon^3D3;  lit  tiRi:r.U9;  1UcmI,4M.  So,  where  goods 
were  bODEht  tor  the  poor,  uiey  may  he  alleged  as  the  property  ot  the 
county— 97  N.  Y,  I  IT.  It  may  be  aUegeO  09  [be  property  ul  the  Enard- 
lan— K  Ga.  JM;  or  In  tho  manufnecnre  ot  Rooda  ot  nW  employer-j;  N. 
H.  Kti  or  ^  a  wn»herwnm!Lri— H  Mrl^enn.  ila-  Ar  nt  a  linimcoble— 10 

WenO,  11 


OwnarsUp  in  diSbtent  pereona.— The  apalla  of  a  elugle  Isrcenoua 
act  mayalllje  hieloded  la  one  comit-«2  Ma.  lit;  even  thoneh  ihe 
articles  are  Ilia  properey  D(  different  persona— 43  Ind.  339;  29  M«.  a^i^i 
lUcUi  IIliL£3)  230liloSt.X»i  ortheramaybe  osuiany  different 
BullelmenlaMtbeTeBreowners— lM>Iass.KI3!  2McHnll.  aS3;  n  Nov. 


loiiua-U01]lo,Kl|  MN.H. 
loliit-awuenJdp.— The  pnpeiai  i 


menJdp.— The  pHperQi  of  Jalnt-owiKinmiuC  be  alleged  In 

^of  >lltao]olnC«wiKn,bntU  tba]rb«aciHiKiraclon,  Itmar 

belDtboiuuuoInicbc<iipantloit--HCil.Hg.  It  mOtt  be  laid  hi  iSb 
partner  who  Ibm  tne  letal  Innreat  InlliBm— 1  WbeeL  p.  0.  Mft  Antn- 
alotmeiitiniloblnnniNnuitallBgeatlianoili  to  be  the  proDerty  of 
•ertaiii  pencns.  >mSln  oflur  connti  stltea  tbe  ownen  to  be  otber 
pemn*,  doea  not  chaise  dlKennt  aHanief— IT  OaL  )H.  Viae  prop- 
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eitr  stolen  bclonn  to  n  bodr  of  pi 
property  oC  tbe  baar  unlcn  liico 
bttloiigliis  (o  tbe  liulitiiluals-«9  II 

TahM.— mnre On nMme of  tbe pn  .  ..  — 
of  tiie  tblDsi  ■Men.  the  sllcmUon  ot  value  li  i 
Cr.B.l».  TGen<>"  of  e"^l>  article  anil  ilis 
"-B  eenaiBtely  ind  spec""—'"- -" — "    "  ' 

118;ai}ray,i93;101il 


svlously  acqualDted,  or  vcr 


lasart  irheie  ba  had  pc 

see  It  Id.  UO.    An  »■. 

..itli  Intent  to  ateal  or  commit  alelaar,  chaixci 

pand  Iwcenj—ti  Col.  «a4i  S.  C  I  Oraen  O.  B.  aai  but  Me  46  £^ 

Joinder.— Where  leTernl  wen  lolned  In  a  cbarge  et  attempt  to  Bt«al, 
allmsybeeonvlcKcl  tlioughonlyonedldtl:-—  ">■  "—  •">-  —I 
confedprr'— ■  '—  -  *-■--< 

Dimnct  oflbcBea.— Distinct  Urceolee  may  bo  presented  In  different 

lireBKlni.ii'adeaterlng.nnii  iareetir-'iOPlck.'sM;  !3ld!Pi  '1]N.'h.38i 
see  19  Ulnn,  Hi.  Ae  to  tale  in  Ualltnrnla,  eee  anU,  S  «M.  So,  as  to 
embeizlemeut,  and  eceallug— 9  Met.  198. 

Oharttogln  difitoent  wayt-— An  indictment  cliBrgln;  with  "steal' 
Inr.  taklnir,  and  Leading  or  drIvliiK  an'ay  "  la  not  l>ad.  &3  cnarfflniE  oL- 
lenselnlQiediqnaellTe-lSCaLliS.   Benanii. 

Seoond  ofllinBe.— Tba  Indictment  must  RUie  facts  to  nliow  ttint  he 

had.prlorto'       —         ■ -  —  - 

HiieeSPul 
Iti;  I  Hill, « 

Material  a' 


i3pBiterCr.It.ua;  1 


C.  L.  J.  «». 
ny.U.    Omlt- 

.^notaground 

Oharglnf  Bttempt.— A  chBrae  of  an  attempt  mnit  BtaM  facta  allow- 
ing the  nunner  In  which  the  attempt  was  made— S  Nev.  SSfl;  aa  cbai^ 
log tliBtdeleiidaDt  took tho  impression  of  a k^, and  prepaMd » falM 


to  pick  tbe  pockat  o(  a  | 


Uie  horse  at  tho  lime  of  lakioe  It^le  Col.  33;.    Indictments  wnlnst 
baUeeseliouiailistlDctlysetlortti  ttxe  charxtvi  ot  the  bilhnau^,  the 
moaeorcDuvGRlon.ltieaescrlpUoa  oC  the  ptopeFty,  and  Its  value— 4 
CaLtijBia.siJ:  laid.  600. 
Embeiilc::.!  ;jf   -A..  [i.illfPfii-  [■  ^'.r  i  n.i-  /ilement  most  sTei  the 


'.r  facta  loshow 


§§  969-71  BULES  OP  PLEADnrG.  376 

ii^  possession,  with  such  intent,  any  lewd  or  obscene  book, 
pamphlet,  picture,  print,  card,  paper,  or  writing,  need' 
not  set  forth  any  portion  of  the  language  used  or  figures- 
shown  upon  such  book,  pamphlet,  picture,  print,  card, 
paper,  or  writing;  but  it  is  sufficient  to  state  generally  the 
fact  of  the  lewdness  or  obscenity  tliereof.  [In  effect  April 
9th,  1880.] 

Obscene  pttblicationB.— The  indictment  need  not  so  fully  describe 
tliem  as  to  spread  tbem  out  on  the  records— 1  Mann.  (Mich.)  SO:  17 
Mass.  336:  but  if  set  out,  it  must  be  in  the  very  words  oi  wlilch  it  is 
composed— 1  Cush.  66;  but  when  too  obscene,  a  description  may  be 
substituted,  and  a  reason  for  the  omission  be  stated— id.  It  is  not 
necessary  to  allege  that  the  exhibition  of  an  obscene  picture  was  in  « 

Bublic  place,  if  exhibited  to  sundry  persons  for  money— 2  Serg.  & 

969.  Section  nine  hundred  and  sixty-nine  of  saic^ 
Code  is  hereby  repealed.    [In  effect  April  9th,  1880.] 

970.  Upon  an  indictment  or  information  against  sev- 
eral defendants,  any  one  or  more  may  be  convicted  or 
acquitted.    [In  effect  April  9th,  1880.] 

Severalty.— Convictions  of  codefendants  are  several— 32  Miss.  406. 
The  charge  against  them  is  several  as  well  as  joint— 2  Ired.  402;  49  Yt. 
437;  and  a  joint  verdict  is  a  distinct  verdict  against  each— 29  Pa.  St. 
429.  So,  one  may  be  found  guilty  and  the  others  acquitted— 3  Cush. 
523.  When  two  are  charged  with  an  offense,  it  is  not  a  variance  that 
the  proof  goes  only  to  one— 21  Pick.  623 ;  105  Mass.  686 ;  107  id.  208.  As  to 
adultery,  see?  Jones  (N.C.)  159;  14  Gray,  57;  and  see  14  Ohio,  386.  When 
several  persons  are  jointly  indicted  and  convicted,  they  should  be 
sentenced  severally- 16  Ark.  37;  14  B.  Mon.  386;  3  Wis.  785,  and  be  sev 
eraUy  fiued-10  Mo.  440:  21  id.  504:  61  id.  302. 

971.  Tlie  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals  in  the  first 
and  second  degree,  in  cases  of  felony,  is  abrogated;  and 
all  persons  concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission,  though  not 
Ijresent,  shall  hereafter  be  prosecuted,  tried,  and  pun- 
ished as  principals,  and  no  other  facts  need  be  alleged  in 
any  indictment  or  information  against  such  an  accessory 
than  are  required  in  an  indictment  or  information  against 

his  principal.    [In  effect  April  9th,  1880.] 

Accessories  before  the  fact.— An  accessoiy  t>efore  the  fact  may  be 
indicted,  tried,  and  punished  as  principal— 48  Cal.  22;  40  id.  141;  never- 
thejLess,  the  indictment  must  specify  that  he  aided  and  abetted  the 
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Id.  410;  12  Kao.  S50:  S7  Pa.  St.  106;  84  Id.  187;  09  Midi.  100.  An  aeces- 
*ory  not  amenable  to  the  law  cannot  be  arnugned,  unless  Ills  acts  ren- 
der  bim  liable  as  prlncipal—l  Wood.  A  M.  221.  On  senarate  trials,  the 
conviction  of  the  principal  is  only  vritna  facie  evidence  of  guilt  on 
trial  of  the  accessory,  and  may  be  c^laterauy  disputed— 3  Cliii.  221 ;  0 
Ired.2Se;  29  Me.  84;  83  N.  H.216;  10  Pick.  477:  l1£iss.  64;  13  Wend. 
092;  10  Smedes  A  M.  192;  1  Moody  0. 0. 347.  Alders  and  abettors  may 
be  convicted,  although  the  principal  has  been  acquitted— 28  Oa.  216; 
29  Mo.  82;  10  CaL  08;  1  Leach,  860;  2  Shaw,  870;  Buss.  A  B.  C.  C.  814; 
Salk.3d4. 

972.  An  accessory  to  the  commission  of  a  felony  may 
be  prosecuted,  tried,  and  ponisbed,  though  the  principal 
may  be  neither  prosecuted  nor  tried,  and  though  the  prin- 
cipal may  have  been  acquitted.    [In  effect  April  9th,  1880.] 

Both  the  principal  and  accessory  may  be  indicted  together  or  sep- 
arately, without  reference  to  the  previous  conviction  oracouittal  of 
the  other— 10  Cal.  68;  20  id.  439;  and  so  with  reference  to  alders  and 
abettora— id.  Accessories  before  the  fact  may  be  tried  separately--40 
Cal.  129:  66  Ga.  92:  4  111.  368:  49  id.  410;  14  Ind.  62:  46  Iowa,  265:  12  Kan. 
860;  29  Me.  84;  126  Mass.  2^;  18  Ohio  St.  496:  10  Ohio.  131;  25  Pa.  St. 
221;  12  Wis.  532:  Law  B.  1 C.  C.  77;  Bell's  C.  C.  248.  Tney  may  be  in- 
dicted, although  the  prime  actor  be  dead  or  escaped— 2  Brev.  888{ 
Meigs,  106;  and  see  24 Ifo.  470. 
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TITLE  VI. 

Of  Pleadings  and  Proceedings  after  Indictment 
and  before  the  Commencement  of  the  Trial. 

Chap.    I.    Of  thb  AsKAianMEirT  of  the  DuFENnAHT, 

§§976-90. 
n.    Sbttino  asidb  thb  IimiOTUBNT,  §§  995-9. 
m.    DEmntBKB,  §§  1002-12. 
IV.    Plea,  §§  1016-25. 
v.   TiUkKtaoasiov  of  obbtain  Indzothents  fbok 

THE     GOIXNTT    COUBT     TO    THB    DISTRICT 

GoiTBT  OR  Municipal  Criminal  Court  of 
San  Francisco,  §§  1028-30. 

YI.    Bemoyal  of  the  action  before  Trial,  §§ 
1033-8. 

yil.    The  Mode  of  Trial,  §§  1041-a 
Ym.    Formation  of  the  Trial  Jury  and  the  Cal- 
endar OF  Issues  for  Trial,  §§  1016-9. 

IX.    Postponement  of  the  Trial,  §  1052. 
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OT   THE   AmMQKMIart    01'    IHB  DKFKn>*»T. 

iVK. 

Defemuct  mnM  bo  Mralgned  to  lUe  court  whera  the  Indlcu 

im. 

Defendant,  when  to  bo  present  »c  arrslgnment. 

If  In  ciutadrr  to  bebronctit  before  court. 

im. 

If  dUcbargea  on  baO,  beneh-warrant  to  Isane. 

S9M. 

Beacb-namct,  by  wbom  ana  how  iBsned. 

IMl. 

Form  of  bench-warrint. 

fWl. 

stsa. 

!M4. 

Ptoceedhiff  on  glTlng  ball  In  another  conntr. 

iteo. 

Ordering  defendant  Into  euetody  or  IncreMlng  b»U  when  In- 

dlolment  13  for  felony. 

StM. 

not,  bench-wurant  to  iMue. 

Klgbt  to  eonEset  on  artalgnniBnt. 

t  tea. 

Arraignment,  how  made. 

sen. 

jyhlatn 
t  no.    Time  alloweil,  and  how  detenilant  may  answer  on  aixalgnment. 

976  WbeD  tba  indictmeDt  or  infonuatiaii  is  filed,  the 
defendant  must  be  arraigned  thereon  before  the  Conrtfn 
which  t  iB  fl  ed  unleaa  the  cause  is  tiauafsrred  to  soma 
other  COUD     f         al.    [IneSect  April  ytii,lS30.] 


%T/ 


Th   d      nda  snntTCnlve  an  nrralgnmeiiC  antfplealwsDD- 

ting      ntrlal      tr  dmliiBwItoesses.addallowlnnlho  ™«b^  be 

977.  If  the  Indtotment  or  Information  be  for  a  felony, 
the  defendant  must  be  personally  present;  but  It  for  a 
misdemeanor,  be  may  appear  npon  the  aTraignment  by 
coonMl.    [In  effect  April  9tli,  1860.  J 
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Personal  presence.— The  defendant  Is  arraigned  In  person— 55  CaL 
298;  unless  in  case  of  mlsdemetmor— 42  CaL  168.  In  case  of  breaking 
jail  and  escaping,  he  waives  his  right  to  have  counsel  appear  for  him 
in  a  case  of  niisaemeanor--55  Gal.  298;  42Cal.  168:  97  Mms.  543,  cited 
23  CaL  160.   See  Const.  CaL  art.  i,  §  13. 

978.  When  bis  personal  app^rance  is  necessary,  if  he 
is  in  custody,  the  court  i^ay  direct,  and  the  officer  in 
whose  custody  he  is  must  bring  him  before  it  to  be 
arraigned. 

Bights  of  defendants.— The  defendant  has  a  right  to  appear  and 
remain  without  chains  and  8hack]ea-^2  Cal.  168. 

979.  If  the  defendant  has  been  discharged  on  bail,  or 
lias  deposited  money  instead  thereof,  and  do  not  appear 
to  be  arraigned  when  his  personal  attendance  is  necessary, 
the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

See  55  CsO.  296. 

980.  The  clerk,  on  the  application  of  the  district  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  court 
is  sitting  or  not,  issue  a  bench-warrant  to  one  or  more 
counties. 

See  55  Cal.  298. 

981.  The  bench-warrant  upon  the  indictment  or  in- 
formation must,  if  the  offense  is  a  felony,  be  substantially 

in  the  following  form:  County  of .    The  people  of 

the  State  of  California  to  any  sheriff,  constable,  marshal, 
or  policeman  in  this  State:   An  indictment  having  been 

found  (or  information  Hied)  on  the day  of ,  a.  d. 

eighteen ,  in  the  Superior  Court  of  the  county  of , 

charging  C.  D.  with  the  crime  of (designating  it  gener- 
ally); you  are,  therefore,  commanded  forthwith  to  arrest 
the  above  named  CD.,  and  bring  him  before  that  court, 
(or  if  the  indictment  and  information  has  been  sent  to  an- 
other court,  then  before  that  court,  naming  it  (to  answer 
said  indictment  (or  information);  or  if  the  court  be  not  in 
session,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  ^— . 
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Given  under  my  hand,  with  the  seal  of  said  court 

affixed,  this day  of ,  a.  d.  -— ^. 

By  order  of  said  Court. 

[seal.]  ,  E.  F.,  Clerk. 

[In  effect  April  9th,  1880.] 

Oited— 65  Cal.  298 ;  64  CaL  102.  ▲  general  deBcilptiaii  of  tbe  offeiueis 
■afflclent— 0  Ga.  75. 

982.  The  defendant,  when  arrested  under  a  warrant 
for  an  offense  not  bailable,  must  be  held  in  custody  by 
the  sheriff  of  the  county  in  which  the  indictment  is  found 
or  information  filed,  unless  admitted  'to  bail  after  an 
examination  upon  a  writ  of  habeas  corpus;  but  if  the 
offense  is  bailable,  there  must  be  added  to  the  body  of 
the  bench-warrant  a  direction  to  the  following  effect : ' '  Or, 
if  he  require  it,  that  you  take  him  before  any  magistrate 
in  that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  tbe  indictment,  or 
information" ;  and  the  court,  upon  directing  it  to  issue, 
must  fix  the  amount  of  bail,  and  an  indorsement  must  be 
made  thereon  and  sigpied  by  the  clerk,  to  the  followiug 
effect:  "The  defendant  is  to  be  admitted  to  bail  in  the 
sum  of dollars."    [In  effect  April  9th,  1880.] 

Cited-54  Cal.  103;  65  Cal.  298. 

983.  The  bench-warrant  may  be  served  in  any  county, 
in  the  same  manner  as  a  warrant  of  arrest,  except  that 
when  served  in  another  county  it  need  not  be  indorsed  by 
the  magistrate  of  that  county. 

Cited— 65  CaL  298.    See  Abrbst,  ante,  SS  841-851. 

984.  If  the  defendant  is  brought  before  a  magistrate 

of  another  county  for  the  purpose  of  giving  bail,  the 

magistrate  must  proceed  in  respect  thereto  in  the  same 

manner  as  if  the  defendant  had  been  brought  before  him 

upon  a  warrant  of  arrest,  and  the  same  proceedings  must 

be  had  thereon. 
Oited-65Cal.296. 

985.  When  the  information  or  Indictment  is  for  a 
felony,  and  the  defendant,  before  the  filing  thereof,  has 
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given  bail  for  hia  appearance  to  answer  t}ie  charge,  the 
conn  to  which  the  indictment  oi  information  ii  presented, 
or  in  which  it  is  pending,  may  order  the  defendant  to 
he  committed  to  actual  onstod^,  unleKB  be  gives bailia 
an  increased  amount,  to  be  Bpecifled  in  the  oider.  [In 
effect  April  9th,  lasa] 

986.  If  the  defendant  is  present  when  the  order  Is 
made,  be  must  be  forthwith  committed.  If  he  is  not 
present,  a  benoh-warraDt  must  be  issued  and  proceeded 
upon  In  the  manner  provided  in  this  chapter. 

987.  It  the  defendant  appears  for  arraignment  with- 
out counsel,  he  must  be  informed  by  the  court  that  it  is 
hts  right  to  have  counsel  before  being  arraigned,  and  mnst 
be  aslied  if  he  desires  the  aid  of  counsel.  If  he  desirM 
and  is  unable  to  employ  counsel,  the  court  mnst  aaslga 
counsel  to  defend  him. 

OiWd-U  Cal.  296.  See  U  Od.  ai ;  Const.  oE  CaL  irt.  I,  |  a 
9S8.  The  arraignment  must  be  made  by  the  court,  or  by 
the  clerk  or  district  attorney  nnder  its  direction,  and  con* 
sistB  in  reading  the  Indictment  or  Information  to  the  de- 
fendant and  delivericff  to  him  a  copy  thereof,  and  of  the 
indorsements  thereon,  Including  the  list  of  witnesses,  and 
asking  him  whether  he  pleads  guilt;  or  not  guilty  to  the 
indictment  or  InformaUon.  [In  effect  April  fith,  1880.] 
MannorotarraiEninonl.-'mifr^liLr  ii,.li, -111,  nr  ^i.i.  i..jt  read  to 

iTbBtbechawoulilpIeiiairuUtyornati[niln,lhecewju»oaiTii^ineat 
flmo  to  DlMd,  bo  waive*  my  defect  In  iBe  ilatmory  iletalls  ct  ttio 


989.  "When  the  defendLiiit  ia  arraigned,  he  mtist  be 
toformed  that  If  tlje  name  by  which  he  is  prosecuted  la 
Dot  bia  true  name,  he  must  then  declare  his  true  name,  or 
be  proceeded  i^;aiust  by  the  name  In  the  Indictment  or 
information.    If  he  gives  no  other  name,  the  court  mar 
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proceed  accordingly;  but  if  he  alleges  that  another  name 
is  his  true  name,  the  court  must  direct  an  entry  thereof  in 
the  minutes  of  the  arraignment,  and  the'  subsequent  pro- 
ceedings on  the  information  or  indictment  may  be  had 
against  him  by  that  name,  referring  also  to  the  name  by 
which  he  was  first  charged  therein.  [In  effect  April  9th, 
1880.] 

Name  Qnlcnown.~If ,  when  arraigned,  the  defendant  fails  to  give 
his  true  name  on  request,  he  cannot  afterward  complain  if  he  is  tried 
by  the  name  specified  in  the  indictment— 6  Nev.  251.  If  he  gives  his 
true  name,  it  most  be  substituted,  and  the  subsequent  proceedings  be 
had  in  the  true  name->32  CaL  64;  which  must  be  entered  on  the  min- 
utes—6  Cal.  212. 

Bee  ante»  S  968*  and  note. 

990.  If,  on  the  arraignment,  the  defendant  requires  it, 
he  must  be  allowed  a  reasonable  time,  not  less  than  one 
day,  to  answer  the  indictment  or  Information.  He  may, 
in  answer  to  the  arraignment,  move  to  set  aside,  demur, 
or  plead  to  the  indictment  or  information.  [In  effect 
April  9th,  1880.] 
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CHAPTER  n. 

flBTTIKa  ASIDE  THE  INDICTMENT. 

S  995.   Indictment,  when  set  aside  on  motion. 

S  996.  Defendant  waives  objections,  unless  he  makes  the  motion. 

S  997.   Motion,  when  heard.   If  denied  or  granted,  what  proceedings 

are  to  be  had. 
S  998.   Effect  of  order  forsubmission. 
S  999.   Order  no  bar  to  another  prosecution. 

995.  The  indictment  or  information  must  be  set  aside 
by  the  court  in  which  the  defendant  is  arraigned,  upon 
his  motion,  in  either  of  the  following  cases:  If  it  be  an 
indictment— 

1.  Where  it  is  not  found,  indorsed,  and  presented  as 
prescribed  in  this  Code. 

2.  When  the  names  of  the  witnesses  examined  before 
the  grand  jury,  or  whose  depositions  may  have  been  read 
before  them,  are  not  Inserted  at  the  foot  of  the  indict- 
ment, or  indorsed  thereon. 

3.  "When  a  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury,  and  when  the  charge  embraced 
in  the  indictment  is  under  consideration,  except  as  pro- 
vided in  section  nine  hundred  and  twenty-five. 

4.  When  the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  indictment,  on  any  ground  which 
would  have  been  good  ground  for  challenge,  either  to 
the  panel  or  to  any  individual  grand  juror. 

If  it  be  on  information — 

1.  That  before  the  filing  thereof  the  defendant  had  not 
been  legally  committed  by  a  magistrate. 

2.  That  it  was  not  subscribed  by  the  district  attorney 
of  the  county.    [In  effect  April  26th,  1880.] 

Motion.— Maklnff  out  and  filing  a  written  application  is  not  sufQcient 
to  constitute  a  motion.  'J'he  attention  of  the  court  must  be  called  to 
It,  and  the  court  be  moved  to  grant  it-41  Cal.  650.  Where  the  evidence 

FlCN.  CODE.~83. 


Ii  coDflltitliigi  tbe  eonrt  nuv  nrnsa  to  Mt  aside  tha  ImUcOusat-M 


M  d.4iW.   Seeonfitim. 


gmi   ltU7      Bis  B  (fM     IT       Obi    B    t 

bboo  jaml3  P  "^^ 


1        ""       *"  B  jfti 

996  If  the  m  n  to  ne  as  de  he  tad  otment  oi  In 
f  Tma  on  1b  D  mad  he  d  ndaat  is  p  ec  adad  from. 
afterward  taking  heo'b  ons  mentioned  In  the  last  aeo- 
tion.    [In  effect  Aprl  9th,  SW).] 

Wdrar  of  oUwtlaiu.— Tbs  moUaii  toiet  stMe  tbe  Indlctnwat  tmat 
bs  iiiBdv  ImImS  plea,  oc  It  will  be  deemed  iralred-H  CaL  SOS.  If  not 
nude  before  plea  or  demurrer,  delenduit  cumot  afterward  take  tbe 
obtecHmu^wadln  )»»-SCal.9Si  21  Id. MS;  Mld.lU;  !Sld.2;S;  M 
Id.  JW;  N  Id.  m  i  U  Id.  U«. 

997.  The  motion  must  be  heard  at  the  time  It  is  made, 
unless,  foe  came,  the  court  postpones  the  hearing  to  ac- 
otlier  time.  If  the  motion  is  denied,  the  defendant  mnst 
immediately  answer  tbe  indictment  oi  infoimatiou,  either 
hj  demtirring  or  pleading  theieto.  If  the  motion  is  grant- 
ed, the  court  must  order  that  the  defendant,  if  in  custody, 
be  discliarged  therefrom;  or,  if  admitted  to  ball,  tliaC  his 
ball  be  exonerated;  or,  if  he  has  deposited  money  instead 
of  bail,  that  the  same  be  refunded  to  him,  unless  it  directs 
that  the  cose  be  reaubmicted  to  the  same  or  another  grand 
j  nry,  or  that  an  Information  be  filed  by  the  district  attoi- 
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ney;  provided,  that  after  such  order  of  resubmission  the 
defendant  may  be  examined  before  a  magistrate,  and 
discharged  or  committed  by  him,  as  in  other  cases,  if, 
before  indictment  or  information  filed,  he  has  not  been 
examined  and  committed  by  a  magistrate.  [In  effect 
April  9th,  1880.] 

>  998.  If  the  court  directs  the  case  to  be  resubmitted,  or 
an  information  to  be  filed,  the  defendant,  if  already  in 
custody,  must  so  remain,  unless  he  is  admitted  to  bail;  or, 
if  already  admitted  to  bail,  or  money  has  been  deposited 
instead  thereof,  the  bail  or  money  is  answerable  for  the 
appearance  of  the  defendant  to  answer  a  new  indictment 
or  information;  and,  imless  a  new  indictment  is  found, 
or  information  filed  before  the  next  grand  jury  of  the 
county  is  discharged,  the  court  must,  on  the  discharge  of 
such  grand  jury,  make  the  order  prescribed  by  the  pre- 
ceding section.    [In  effect  April  9th,  1880.] 

999.  An  order  to  set  aside  an  indictment  or  informa- 
tion, as  provided  in  this  chapter.  Is  no  bar  to  a  future 
prosecution  for  the  same  offense.  [In  effect  April  9th, 
1880.] 
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CHAPTER  m. 

PEHUBSEB. 

11002.  Pleading  on  i»art  of  defendant. 

i  1003.  Demnrrer  or  plea,  when  pnt  in. 

S  1004.  Gronnds  of  demnrrer. 

S  1005.  Demnrrer,  how  put  in,  and  Its  form 

S  1006.  When  heard. 

S  1007.  Jndffment  on  demnrrer. 

S  1006.  If  allowed,  bar  to  another  prosecntion;  when.  * 

1 1009.  If  resubmission  not  ordered,  defendant  discbsrgedj  etc. 

S  1010.  Proceedings,  if  submission  oiOered. 

S  1011.  Proceedings,  if  demurrer  is  disallowed. 

S  1012.'  Objections,  forming  ground  of  demnrrer,  when  taken. 

1002.  The  only  pleading  on  the  part  of  the  defendant 
is  either  a  demurrer  or  a  plea. 

1003.  Both  the  demurrer  and  plea  must  be  put  in,  in 
open  court,  either  at  the  time  of  the  arraignment  or  at 
such  other  time  as  may  be  allowed  to  the  defendant  for 

that  purpose. 

Objections,  when  taken.— Objections  to  the  Insuiliciency  of  the 
indictment  must  be  taken  at  the  trial— 4  Cal.  226:  Id.  240;  and  a  failure 
to  demur  at  the  proper  time  Is  a  waiver  of  the  objection— 35  id.  115;  48 
id.  550;  49  id.  SiN);  see  SS  976-90.  All  defects  purely  technical  must  be 
taken  advautage  of  before  verdict— 6  Md.  410 . 

Efibct  of  demurrer.— The  offense  is  admitted  by  the  demurrer— 44 
Yt.  bid;  but  it  does  not  admit  the  legal  effect  of  the  facts  therein 
pleaded— 84  Pa.  St.  18.  It  puts  in  issue  the  legality  of  the  whole  pro- 
ceeding—84  Pa.  St.  65. 

1004.  The  defendant  may  demur  to  the  indictment  or 
information,  when  it  appears  upon  the  face  thereof, 
either — 

1.  If  an  indictment,  that  the  grand  jury  by  which  it 
was  found  had  no  legal  authority  to  inquire  into  the  of- 
fense charged,  by  reason  of  its  not  being  within  the  legal 
jurisdiction  of  the  county;  or,  if  an  information,  that  the 
court  has  no  jurisdiction  of  the  offense  charged  therein. 

2.  That  it  does  iiot  substantially  conform  to  the  require- 
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ment  of  sections  nine  hundred  and  fifty,  nine  hundred 
and^ty-one,  and  nine  hundred  and  tifty-two. 

3.  That  more  than  one  oifense  is  charged. 

4.  That  the  facts  stated  do  not  constitute  a  public  of- 
fense. 

5.  That  it  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justiiication  or  excuse  of  the  offense 
charged,  or  other  legal  bar  to  the  prosecution.    [In  effect 

April  9th,  1880.] 

Grounds  of  demurrer.  -^  Ol^jections  to  the  Indictment  must  bo 
taken  prior  to  plea,  or  they  cannot  be  considered  on  arrest  of  Judg- 
ment, except  under  the  fourth  subdivision  of  this  section,  for  If  no 
offense  is  changed,  no  conviction  can  be  had— 7  Cal.  129:  id.  289;  10  id. 
37;  27  id.  894;  28  id.  265;  39  id.  370.  An  indictment  defective  in  sub- 
stance and  form  may  be  demurred  to— 10  Oratt.  708;  but  it  will  not  llo 
for  defect  in  Indorsmg  and  filing  the  indictment— 28  ArlL.  410. 

SuM,  1.  If  it  appears  from  the  caption  that  the  court  had  no  juris- 
diction, the  indictment  will  be  adjudiged  invalid—]  Term  Bep.  816:  i 
Leach,  42ft.  Where  the  record  does  not  show  objections  to  the  Juris- 
diction, the  presumption  is  in  favor  of  the  regularity  of  the  proceed- 
ing8-40CaL655.   Seean<e,SST74-794. 

Subd.  2.  That  the  indictment  did  not  contain  the  particular  cir^ 
cumstances  of  the  offense  is  a  ground  for  demnrrer— 49  Cal.  890. 
#  See  ante»  SS  050, 959.  Where  there  are  two  counts  and  one  of  them  Is 
good,  a  general  demurrer  wlil  be  overruled— 6  Pac.  0.  L.  J.  «10.  The 
omission  to  state  any  description  of  the  property  stolen  is  ground  for 
demurrei^OGal.277;  36  id.  247;  so,  it  will  not  lie  for  a  failure  to  give 
an  appellation  to  the  offense— 39  Cal.  331.  It  will  not  lie  to  a  part  of  a 
count— 42  Md.  563;  Law  B.  3  H.  L.  306.  It  will  not  avail  when  the 
offense  is  set  forth  with  substantial  accuracy— 88  Md.  186;  89  Id.  852. 
See  anU,  S§  950, 959. 

St^d.  3.   Charging  two  offenses  Is  a  ground  for  demurrer— 43  CaL 
82 ;  47  id.  106;  27  id.  894;  85  id.  115.   See  anU,  i  954,  and  note. 
Subd.  4.   See  ante,  §  990. 

1005.  The  demurrer  mast  be  in  writing,  signed  either 
by  the  defendant  or  his  counsel,  and  filed.  It  must  dis- 
tinctly specify  the  grounds  of  objection  to  the  indictment 
or  infommtion,  or  it  must  be  disregarded.  [In  effect 
April  9th,  1880.J 

1006.  Upon  the  demurrer  being  filed,  the  argument 
upon  the  objections  presented  thereby  must  be  heard, 
either  immediately  or  at  such  time  as  the  court  may  ap- 
point. 

1007.  Upon  considering  fiie  demurrer,  the  court  must 
give  judgment,  either  allowing  or  disallowing  it,  and  an 
order  to  that  effect  must  be  entered  upon  the  minutes. 


the  party  who  conmUi 
criminal < .-.»*- 


obleloi 


Zwlia  comnUttea  tUe  firec  mtnuatliil  errar  la  oppU' 
cue9-UMe.433:4PiiilEerCr.B.an.  ItCtacrs wotwq 
I  of  tbsin  |3  _guDil,  tba  Indlctmsnt  ia  good  DnjEBneral 
(I.O.L.J.  «II^  40  AIilJIeSS  Id.  M7;  SGqsb.  as.   Ad 


lOOS.  If  the  demoner  ia  allowed,  the  jadgment  ia 
final  uponlb«  indictmeutor  information  demoned  to,  aod 
Is  a  bar  to  anoCher  ptoaecutiaa  for  the  name  oSenae,  unless 
the  coozt,  beii^  of  the  opinion  that  the  objection  on  which 
the  demoirer  Is  allowed  may  be  avoided  in  a  new  indict- 
ment OT  Information,  directs  the  case  to  be  sulimitted  to 
another  grand  jury,  or  direota  a  new  iuformation  to  be 
filed;  provided,  tbaC  tdtac  sucb  order  of  resnbniission,  the 
defendant  may  be  examined  before  a  magistiate,  and  dis- 
charged or  committed  b;  him,  as  in  other  tases.  [In  ef- 
fect April  9tli,  ISSa] 

AJndgment  acsltuC  the  prosaoatlaii  on  sipwlsl  demmrer  Is  no* 
flnal  -nbea  the  delects  demurred  to  are  ideretr  formsL  A  new  bill 
Biutbs  Bent  In  with  the  detedacnred-SCtsn^O.O.MIi  MIad.(M. 
And  dslBuduit  1*111  be  held  oiar  to  await  a  >acoiid  ludietmeut—u  Ala. 

1009.  If  the  court  doea  not  permit  the  Information  to 
be  amended,  nor  direct  that  an  Information -be  filed,  or 
that  the  case  be  resubmitted,  as  provided  la  the  preceding 
■eotion,  the  defendant,  if  in  custody,  must  be  discharged, 
or  if  admitted  to  ball,  his  bail  is  exonerated,  or  if  be  bas 
deposited  money  instead  of  bail,  the  money  must  be  re- 
funded to  him.    CCu  effect  April  9th,  1880.] 

1010.  If  the  court  directs  that  tbecase be  resubmitted, 
the  earn?  proceedings  must  be  bad  thereon  as  axe  pre- 
scribed in  sections  nine  hundred  and  ninety-Mven  and 
nine  hundred  and  Dioety^eight. 

1011.  If  the  ilemnrrer  la  disallowed,  the  court  must 
permit  the  defendant,  at  his  election,  to  plead,  which  be 
most  do  forthwith,  or  at  sqph  time  as  the  court  may  di- 
rect. If  he  does  not  plead,  Judgment  may  be  pxonounoed 
lif[ajnst  him. 
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Demtixrer  oveinxled.— Where  there  is  on  the  face  of  the  pleading 
no  a<lmlssion  of  criminality  on  the  part  of  defendant,  he  will  be  per- 
mitted to  plead— 13  Mass.  456;  3  Pen.  &  W.  262;  8  Watts.  77:  9  Mo.  W; 
see  3  Heisk.  33;  11  Mo.  863;  id.  S(>6;  35  Miss.  366:  3  Met.  453.    In  some 

erlsdictions  he  will  not  be  permitted  as  a  matter  of  right,  hnt  must 
y  Bofficient  grounds  before  permission  will  be  granted— '28  Cal.  265: 
29  Id.  662;  87  Me.  829;  54  id.  569:  17  Vt.  151;  19  Conn.  478:  2  Yerg.  472;  8 
Humph.  32:  6  Leigh,63d;  see 3  Denio,  91 ;  2  N.  Y.  1.  Where  the  indict- 
ment is  admdged  good  on  demurrer  the  prisoner  may  except,  and  if 
the  exception  is  sustained  Judgment  may  be  rendered  in  his  favor;  if 
overruled  judgment  may  be  rendered  for  the  state,  unless  the  pris- 
oner has  reserved  his  right  to  plead  anew— 54  Me.  569.  In  this  State  if 
a  general  demurrer  be  overruled,  and  defendant  refuses  to  plead,  the 
court  may  direct  a  plea  of  "  not  guilty  "  to  be  entered  for  him— 28  Cal. 
265;  29  CaL  563 ;  see  6  Leigh»  638 ;  21  Wend.  409.    See  ante,  §  689. 

1012.  When  the  objections  mentlpned  in  section  one 
thousand  and  four  appear  on  the  face  of  the  indictment 
or  information,  they  can  only  be  taken  by  demurrer,  ex- 
cept that  the  objection  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  indictment  or  information,  or  that 
the  facts  stated  do  not  constitute  a  public  offense,  may 
be  taken  at  the  trial,  under  the  plea  of  not  guilty,  or  after 
the  trial,  in  arre^  of  judgment.    [In  effect  April  9th,  1880.] 

When  ohjections  mast  be  taken.— Oblections  appearing  on  the 
face  of  the  indictment  can  only  be  taken  advantage  of  by  demurrer— 
47  Cal.  108. 


CHAPTER  IV. 


!  lOlS.  FlBaorsnUtr,howputin,aQdwlienwltMrawii. 

I  W19.  ■What  plB»  or  not  gnliey  puts  In  Issue. 

"       .  Wl>»t may  1)8 glFBH  la eiMenca  undetDlea  ot  not  guilty. 

.  Wbat  Is  Dot  a  f  oimec  acquittal. 

11(122.  miBtUalurmeraciiiilttal. 

CouilctloD  or  Bcqnlttiil  for  a  hlgber  oCTense.  effect  ot. 

i  lOM.  DflfenilBnt  refusing  to  answer,  plea  of  not  gnUty. 

i  US5.  Frevloos  convictions.    [Repealed.] 

1016.    Tbere  ara  four  kinds  of  pleaa  to  an  indictment 
or  informatioD.    A  plea  of — 

1.  GuUty. 

2.  NotgQllty. 

8.  Aformer  judgment  of  conviction  or  acquittal  of  the 
offense  charged,  whicli  may  be  pleaded  either  with  oc 
without  the  plea  of  not  guilty. 
4,  OnCQ  in  jaopiirrlT      [lu  cffoct  April  2Qth,  1880. f 
su  HUllt  as 


inTl     -^  M  I  rytiiov 

TuM  3    A  Eeneral  plea  of  not  guilty  by  eerond  aetendanta  Is  a 
rural  plea—  ired  40* 

Juidta    WheredefendantplendBlnbarandttiegeDerallieue  luid 
Ui  are  submitted  at  tlio  samo  lime  there  must  iw  a  vent  ct  In  eacb. 
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Addis.  1*):  H  Ohio,  2!U:  li  m.  ill;  1  Tcrg.  21;  S  Mo.  GM;  1  Tbi.  Ct. 
App.32»i  ljatBeB2SMlaj.3aj;  i»If.I.  iSl;  09  where  thaprMeciKIng 
omcer,  sICerGonTloClon.coDcedea  Uie  badness  ot  thelndlctineataDd 
proceeda  on  ft  aeconil  IndicimeDt-AddU.  lUi  or  Trli»rs  ttia  coae  la 
ueodUwIaenoT— liaHasa.  2«ti97  U.a.UO;  13  JDbm.  Ul;  or  wtiece 
ihalndiecmenEwaasCDieaiulerTerdlctaiidb^arejiidgmaiit— UOblo. 
SuSi  buconllDarllv.averdlcl  ot  crull^  will  BnaUla  thB  plea— U  VJs. 
995;  Basil  Me.  11^.  -A  plea  ot  focmer  cooTlatlDn,  M  be  a  bar,  nsad  noC 
Tomakaaclcaoflarmer'acQulic^or  tormer  conTlctlonBnllable,  tbe 
court  taasl  tiavo  bet-.n  c^omuatent,  barinj  ]url9dlcclon-ll  N.  H.  118; 
1  Va.  Cas.  13Si  43  N.  H.  475;  fa  Mass.  4Mj  12  Met  S3T;  3U  How.  Pr.  91;  i 
Atlc.E2B;l  BJ.idif.  HB;  la  ind.SSO:  H 'tex.387i  4  Mo.  3;fl:  8  Neb.  ifc; 
lEng.  jSTi  3Helsl[.32i;  4  Ma3s.4TT;  eea  82  Ind.  39;  sad  tbe  proceed- 
luMinnstliiive  been  regular— 113  Mass.  MOl  but  w&ero  tha  court  lias 
aimllurlsdli:iloii,aiiacquli;mlorcooTJotloDlsabar,oUt»ouetltbBpro- 
cead&igs were dcfeetlve-27 Me.MSiS Met  aaS; saeST Mo, 360;  0 Dana, 
m.  Ajudgmeiil;  by  n  court-martial  Is  n?_bar  *?  n?  JudlccmeMln  a 

4iartlal 


W^DO  error^  ^B^^  ea  o^  ^  oriner  cony ic 
rtu^df  — Jeopai^ 


tiUSarore  a  oompatent  court  and  iarrupon  a  t^IiI  Infflfltnient  anil 
an  acoolttal  before  tba  Jury  or  )[  tbe  J  w  he  d^olwjgad  jilttoM 
IsgalsoDiODt  ornuwarraaabli— 4aCtL£.S,  1 1(L3I6  fl  la  27B  IS  Id 
uTiSm  tua  i  nAk^sl  l  BiI  cf  a  lilatchf  6>fl.  S  Brav 
4W,MConn  ■«      r    h  L  ^  h,  4  .livka   381   2 

Bjati    ,  'Is*^* 

¥oTs'l"jeP^11  ^        Vttha 

^SS'hPfnrJl^nrll  r t"  "  Id^'s" ^ l^IllSf 

Ml^S  V  a  158    81rt  M3 

\  i7S,  6 Humph  4  0,        ^  ji     ^       ^      ^^  iNyS  JSCo^ 

Wolean  lU  Defenlaulmay walvablsconstltiitlonalprlTllaeobvft 
consent  to  the  dlscharee  of  the  Juiy-SSOal  W  (,»*!»■  !?lS»w„»l, 
e(llild.291   i  Kara  I  f  "I  Wend  Its    19  Ohio  St.  ISl    37  Ha.  IH    i 


g  1016  PLEA.  3M 

•  CoiC.  C.  Ml;  but  aesM  Conn.  S80;  ortothelrseiaratlon— ICoM-SW: 
la  Allen.  6M:  2  Orart-Wi  7  la.  M2:  ISQa.  m-.  SisSTm-,  3  How.  (Mlas.) 
tm  li.ina;  )9Ud.  IGSj  U  Ind.  fisbi  1  Hnmpk  102i  buC  audi  conwol 
cuinoc  be  nmda  aperaUvebr  moUonalniurFstoragTeementatliaCdo 
uoCBO  to  vacate  au  prior  proceedlDgs— S  CaJ,  27i\  £S  ua.  GSl ;  U  Bnmpb. 
H^niLa,  Aa.TlO;  UUlBB.SMi  UVa.Bt.463i  >  6wan.2kj  1  Utab, 
SM;  Holt.  403;  1  Craw.  ^D.  111.  The  cODSUCutlODal  rlglit  19  Intended 
to  ablsld  tbe  pilsoner  from  a  Becoud  trial,  except  at  his  electioD  and  re- 
guaat,  whlchTa manifested  I7  his  application  f  or»  nTw  trial— 1  COS.  6; 
rMoLean.434iaid.fiJS;»ld.58a;lWaU.Jr.mi6A]a.67*.  Wtentbe 
record  sbowa,  In  a  case  In  wUch  Jeopardr  attaclies.  tlut  tbe  I1U7  was 
dbcbarna,  tbo  record  muat  alao  apeclally  atata  tbe  eronna  of  ^Us* 
cbaise— llCaLSll;  43ld.MS;  tud.  323:49  ld.Z3e;  U  Sn.  ISit  »l]a- 

za(iss.a.dOi\  Mid.sMi«iid.  g;i:m  md.  347;  id.  ust-.a  OUost. 

!30i  14  Id.  4Hj  M  Id.  1341  >  Allen,  ili;  i  Pick.  Ml;  IS  Jobus.  1B7;  It 

JaoMrdTi  irh«n  doea  not  attach,— A  part?  <>  not  put  In  teopardr 
until  VvMdlct  baa  been  readered-S  Buab,  sfiS j  2i(  Ala.  Ua;  4  idTnii 
Uld.  409:  lid.  !98;  19 Jobns.  187;  2Plck.s21i  2^01105.039.31)1;  14  Otalo 
8t493:»lnd.B9e!MMd.4M!  fflHow.Pr.uliTIiBcb.C.O.  IjLlSArt 
aieinrna.l>liMMo.37a!»la.  437:3  Wheat.  579;4Wa5b.  C.0.M2| 
Witt.  0ll.l31jfmrttwl0Btn  Jeoparfly  rtooa not  relsto  to  amlatrlat-i 
Waali.0.  O.ili);  JPort.  197;  M  Al.i,  I.i";  Ml  iTi,  n  iv',r-st.  578;  la 
Jolin».I8Iinorwher8tli8luryl3rii-rMM..-.ir:  .m,.  (-.icv-i)  WOeat. 
"■■""-T.  WieSerg.  AE.e??:  1!;lI'  .     --    71'(jr[.l87. 
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ac^lMca 


SSlbSlMpUBd-^Ark.JWr  lEsll.li.i.;  l-i'  Ij'  -.  !■;;  :■■'.' l.il\gh,^3; 
CBM.O.SOf:  lCraw.*D.  ISl;  aCar.  SP.  413;  2Lcacli,54C.  If  a  Juror 
Tjecomeslllduilna;  tbe  trial,  tnelury  may  Lo  dlscliargca,  and  the  pris- 
oner tried  auei^-SsCal.  467;  Mils.  12S;  2  Mo.  135:  6  Hnmpb.MliUld. 
MSjSLelab.eW;  lOycrg.eM;  4  Wash.  C.  C.  402;  Tbiicli.  O.  a  1 ;  Soas. 
IB.  C.  O.SM:  3 Craw.  &D. 212;  2Leacb,  CW;  ornberebe  beoomes 
Insane— 1  Wasn.  C.  C.  tai.  "  Legal  necessity  "  Is  not  conSned  to  csaei 
of  aeatb,  eto^  when  the  dlschai^B  becomes  lnevlCaMe--38  Cal.  46!. 
Hal3t.25Si  lB«I.Ss.l;  male  P.  C.2DS.    ao.lbajQrymaybedlscbareed 

^58Ct3.''Si4°3a&i.'si/;  H^o.^sieTfcSld.'^JC  ™20p'n.Et.  aS^lrffheat. 
S73;  laJobna,  1S7;  if  [bey  fall  la  afTcoaftera  reaaonablo  time— 7  Ala. 
2(19:  3Sld.4U^.  buEBCB  64 N.  C.  I6t:  3 ItawlD,49S;  43  Ala, 402:  ornhers 
tbeV  do  DOC  agree  on  tbe  last  da;  of  the  tfrm-ValK.  Ctl.134;  VFort. 
187:M  Ala-iSs;  Tbacb,  O.  C.  1.  A  Btatiilory  close  of  Ilia  term  of 
court  juatiflea  adlBcbaree.wtalcb  Isiio  bar  tu  aaecDiia  trial— 49  Cal, 
a23:SWbeel.  C.C,473;  61nd,270:  I  Va.  Caa.  313;  2  Hill,  (3.  C.)  CSO;  T 
Port  IB7;  7  Ala.  259:  l^  Id.  677;  1  *alk.  (Mlas.)  13f  j  33  MIsa.  6LI;  64  Mo. 
376:  lOYerg.  132;  2Hump!l.7a:  Sid.  597:  I3Q.  B.716:  2Fo3t.&  7.250; 
a  CoiC.  C.iaa.  UdelendantUputon  bis trlal.andtho jury illaaeree, 
and  tbo  Mrm  Is  adjourned  wlUiout  cho  lUscbarBs  Uelnf  recorded,  be 
must  avail  blmselC  ot  eucb  defense  when  iiu  t  on  bl9  trial  ngala,  and  by 
appeal  If  Judiment  should  bo  revcraed— 1»  tul.  113.  WEeie  tlio  In- 
dlotnieut  was  deleciHe,  the  defentianC  bas  not  been  in  Jeopardy-* 
Cal.  643;  17  Id.  333:25ArlI.20S:49AI».344;33  Mlas.  6(9;  2^1clc.62ll  » 
Mot.SJS:  8ld.63l:2Dsy.6W;  fi  SertJ.  &  K.  b:T:  S  Eawie,  499:  IJptana. 
66j  4111.  363;  73  id.  320;  69  Id.  160:1  Hayw.  (N.  C.)  211;  I  Bneed.M. 
Jeopardy  Uoea  not  attach  wbero  lbs  Juilcnient  waa  reversed  altS'o  Ui- 
itauceot  tbsBccuscd-3  Ala.  102: 11110.^91:40  Id.  392.  60.  a  defend- 
ant la  not  In  jecpardy  who  baa  bad  leave  to  withdraw  bla  plea,  and 
{lead  In  abatement,  wblcb  plea  baj  been  found  for  bUn— 13  Allen,  AU; 
19  lilaas.  199.    Ibe  death  of  the  Judge,  duclnK  a  trial  belore  the  Jury, 
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^g  trial 1  Hulst  "^ 
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1017  Eve  y  lei  must  be  oral,  and  entered  upon  the 
minu    3  of   ha  court  in  Biitatantially  tho  following  form; 

1  If  thedefeudanCpleadguiltf :  "  The  defendant  pleads 
that  lie  is  niiilty  of  the  offense  oharged." 

2.  If  be  plead  not  guilty:  "  The  defendant  pleads  that 
he  is  act  guilt?  of  the  offense  charged." 

3.  IC  he  plead&fonnei  oonriotlon  oracqolttal:  "The 
defendant  pleads  that  he  has  already  been  convloted  (or 
acquitted)  of  the  offense  charged  hy  the  jodgment  of  the 

ctmit  of (naming  it),  rendered  at (oatnlng  the 

place),  on  the day  of ." 

i.  If  he  pleadoaoainjaopard?:  "Thedefeadant  pleads 
that  he  has  been  once  in  Jeopardy  for  the  offense  charged 
(specUyingthe  time,  place,  and  coortV  [In  eflect  April 
SSth,  ISSO.] 

Plea  —Every  nlea  must  bo  oral— T  ObL  14  M 11 398  Tlia  omtoloa 
topleail  l9  faxsl  to  tbu  Jdd^meat  even  iifLer  Terdlct->JV)  €^-  4&]:  ^3 

notliiTii    .  tbe  conn— IB  Misa. 

e^  onU  P'  notrBpopn.'iDt— 

"V11.C19  KoaeraHsaufl- 8 

Allen  W  di      JO  IJ.  344;  a 

HelslcSS  Jury  hnanotbeen 

Inrisdlciruuj,  L   lu         ,,       u  4  J    IDov.SOi;  fl 

BtauM-Mi  1  Smeao^Atl  a  It  to  a  lorn  aotttooyeotlonla 
■RDtfUMa  conrt— ai  Ala.  (911  lu  la  fill  but  eneSIi  aclif  104:  al'm-lier 
fS^Jt-mi  »s  X  WB  4TAJ».fi9  SjUbin  HI  AriortliolmpaiuiellDE 
udnnwtiSelUTaRiltrliilJurara  Itl9lntliBcmi.ri)tlDntif  itaeconn 

Said  1,   Sea  t9  CaL  S93 

1018.    A  plea  of  gnilty  can  be  pat  In  by  the  defend* 

ant  himself  only  In  open  court,  unlesa  upon  indictment  or 
information  against  a  corporation,  in  which  case  It  nay 
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be  put  in  b;  oouuael.  The  oonrt  may,  at  any  tune  before 
Jndgment,  upon  a  plea  of  guilty,  permit  II  to  be  with- 
drawn,  and  a  plea  of  not  suiUy  snbatttated.  [In  eSect 
April  Mb,  1880.] 

Flaa  af  gnUtr.— Tba  plea  oC  nilltr  Bbonld  not  lie  eat«i«d,  except 
vltb  Cbs  express  couKiiC  of  osleiiauit  given  paraouulir.  In  direct 
terms  In  open  contt— 41  CaL  til.  Tlis  court  mar.  In  lu  (UecnUan, 
ailowUu^cXnUtrtobewiaidnmii-MH.H.lll:  >wlMer.KL 
munlliata  Is  icMoa  to  IwIieTB  U  liai  been  entered  UinNigii  ludrert- 
encft  and  malnlr  Iran  the  bipe  tint  panlunuiit  would  be  mltbnted, 
theoounaSoaliliiennltlttoCewUlidiHn-UfliLtftt  battliSWtr 
■boold  not  be  pemlttsd  to  trifle,  b*  eatcrtaur  a  plea  one  dar,  ana 
«*«|glo<i)lr  wnti^wlw  It  tiie  nest-Id.  nSe  SuDrems  Coort  win 
aotivnrta  an  onler  ^lalnB  to  permit  flw  pM  oTnot  g^lr  to  be 
w^idiawn— llCal.'S.  r  r-  ^ 

See  onw,  i  lOlS,  note;  a  CaL  tSS. 

1019.  The  plea  of  sot  gnilty  puts  la  iuae  every  mate- 
liol  allegation  of  the  indictment  oi  Information.  [In  ef- 
fect AprU  9tb,  ISSO.] 

Flea  of  not  piillT-— The  plea  of  not  goUty  puts  In  Issue  all  the  mate- 
Ttal  aTBrments, Including  [Cat  oI  the  loco,  JtlicHSi  Csl.  tiH;  U  Id.  iWi 
«ld.383<  8  1(1.421.  Under  this  plea  luaanur may  be  sbown— Kl  CaJ, 
<B^_Bee  <Blr.|10l8,  note ;  40  Cal,  9DS.   ITDceedlngs  oa  plea  of  Insanlcr 

proseoulTon  the  neceesll;  of  froilngtlie  lacui  ddicii—iiCal.  a. 

1020.  All  matters  of  fact  tending  to  eatabllah  a  de- 
fense, otber  than  tbat  specified  In  the  tblid  and  fourth 
subdiTlsiona  of  section  one  thousand  and  aixteen,  may 
be  given  in  evidence  tmder  the  plea  of  not  guilty.  [la 
effect  April  Si^Ch,  1880,  ] 

IiiTolnniar/latoxloBtloii.— It  a  person  tie  made  dmnk  br  fraud  or 
■tcatacem,  or  by  the  unsliiutiikiees  of  a  pbyslchtn,  he  Is  not  responsi- 
ble lor  bis  acts-srarkecCr.B.sasi  3ltia.tM;  seBleUicb.401i  ^lad. 


Wis.  101      W 


M6     at' » 

,      Imb  fill 


—11  mcb-i):  aueiot-n 

pjj-  fnnilalies  noeious. _. , 

nulloaoTmaUce-lDllTal.S^lilil.lsa:  UHumpli.lMi  1  Spear, 3»l 
SsmBdesAH.filS;  BObioSt.4^;;  ^tja.beP)  eee U Humph. btlJ ;  8lrer 
33Bi  2  Parker  Cr.  It.  235;  Bl  10. 2;3i  nor  lower  the  graila  or  tne  oflenso 
— AddlB.iU:  t3Alii.4l3iaBusli.iG3:iOCaDn.e»4;aOiay,l<>N^2Keye9, 
*M;20Grari.eaOiasIU.6l4:ti4Mo.i3Uil4jA.Au.  KUjlJNi^i'.  14ll;8 
Ohio  St.  IM;  SMason,  UI.  Sor  floesU  eiccuiiata crlme-i7  CaL  M7i  M 
<M.eiiiili<Lboii  lL41Ias9.2M.  Nor  furulah  an  Infereace  or  the  ab- 
sence Dtpremedltatlaa—lS  Bach.  274;  aen.  Y.  2;Uj  SIMa.3^{  aeoasle. 

laloxiaatLon  —Thougli  intoiliatlon  does  not  eitenoate  or  eiouso 
cruoo  etltmayOon,  elvahla  In  eviden  e  to  determine  the  degreo 
ol Iha uBeose— I Cal  SD     JFarkerCr  R  i,      JUN  ^  o   or       deKr 

ld.M4   Mid  Ml    13Ala4J   3Jld4  A 

Id.  1S3,  /3  ba.  6       '9  M  e  4,  J)  1 1  »    l» 

Tei.M3  2'rex.CC  Ajip  3  ;,  41)  I  Ion 

o*  tho  mind  and  Its  c»nac  b  to  f  J  Id 

HTllDak  .U3   31N  Y  3J0      rlo  oC  de 

MW8o/Judclnghlsa<~t3orih    r  un     i  1          4     j   Jd  M 

6^  BE  ff.  Il  Ml  h.  401    II  Hu       h'  .J  4illJb,B    d     i,j    aid 

671    lSpeilr,I84    IE  mty  l>e  el    h     iu   n  aa   ua  orpun  hinent— 

toxlcatlDaaliouldbBrecc  cdw  hurtat  aul  on  for  a  drunken  man 
maar  act  vltli  premedltat  on  aa  nc  aa  auo  hi  sa  Cal  Ul  Sea 
BntT^OHm-Laff  U^T  b  c 

Aoof  oflnmiltn-^Ddarthepleaot  not  sallEy  the  Inaanl^  ol  de- 
nnilaDtat  QieUlBeoilbeactin^beglTenlneTldeDce-^S  CaL  461; 
taUttilHnilabeeiuilneairltlisnatcan— aacal.d2S.  Thepreaump. 
tlonol  Uwlitbal  oefsndiut  msiaoe  till  the  EOntrBrir  li  ahown  riam 
fnpoManaeaol  prool— anCaLSlSi  aeeald.  M3.  Habitual,  bat  not 
(aBnaiirarepaimodlotusaaltr  nitei  the  lejnl  nresuuiptlon  of  lia 
«SSBace-dra£Wi  lTCitl.424.  Iho  Insaaltr  ol  deteudant'a  par- 
•atsmir  beibown  mkea  there  appears  to  bo  no  motive  lor  the  act.  or 


now.  ftfi  »  N^  n*:  MPi'St-wSLW™-  '  y»A«  Cr.  6.  aainJ 

•eeD«R>B^ni.lAV.H«Mi)  qHfti,lU>mM.<l.  °AcUdoDeDader 
compDlsIou  or  diiiaaa-4d.Ulli^  u;  aateilSSi  aubd.  8.  CauaeuC  of 
partirlnJured,aBBaexeDae— ■aeDean^Onm.lAn'.SSai.a.b.  Igao> 
anceormlstaksof  lav.aaaaezciua— Id.  JS3t,a,l>.  Ignomico ormia- 
takeoTlact— ld.i)U,a,b;  onn,  S  SS,  subil.  4. 

DlDg  the  lutrudei 
ttedlQDS' ■■ 


fona  aa  la  iMcenair  to  lepel  aa 

U  CaL  nVandlii 


>  BT«t  BHianot  d 
onal  dadier— 44  C 
IS  BlMBBnaDow  ai 
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«;  N  Barb.  Wi  4a  Id.  ns;  n  N .  T.  DM;  Kia  IT,  wltb«it  mot  or  on- 

leaaiieBS,IialamlslB<leoai;srDUigtIiBm,  and  delcDdaaaoardliigtatbs 
nppaacdualftotlacli,Iiel9]iulMHU]e,allboiigtiltisfaetsaraGitnitIi 
ochenrlMi  and  ttaera  li  nally  no  occasion  for  citrema  meanires— u 
CaLlOS:  Peopts*.  unea,  M  Cal.  207.  Here  antecedant  Uueata  li  so 
czenaa  lorkdeadlrawanlc.vlieii  no  demanaCraUoa  limada  br  tba 
paitr  Bueacoiliig— U  Csl.  Wl.   Bee  Otnj'i  Crtm.  Lkw,  tlCIo  Horn- 

1021.  If  the  defendant  was  formeily  acquitted  on  the 
frpotud  of  variance  between  the  Indictment  at  informa' 
tlon  and  the  proof,  or  the  Indietment  oi  information  was 
dismissed  upon  an  objeotloa  to  ita  form  or  enbstance,  or 
In  Older  to  hold  the  defendant  for  a  higher  offense,  with- 
oat  a  judgment  of  acquittal  it  is  not  an  aoqnlttal  o(  the 
sameoSenae.     [In  effect  April  )tb   1880] 


KKr,; 


luglDllj":  <_    K,  I 

CuBb.'J;:',  I.  iOtiit. 

BsiJiao..v,i ,  ...  _  _       ^..u^eu. 

Vacianef.-ImniaterUl  Toriuce  iboqld  bs  dlsnguded-^l  Cal.  SMi 
II  tbs  detendaot  Iw  In  fact  acqulttia  on  tbe  Eninnd  of  InuDatetlal 
laHance.  be  cumot  be  tgala  prosecuted  tor  the  aama  oSeiue— U  CaL 
2IS;bntlfttaflvarlanceljematerlsl,ICIanDtalni^-tlCBl.IW.  men 
tbelndlctmentcbarMdeleallDgof  areeemfleaEeaotabareaof  atoek 
of  UibKo.  IHM,  BndilieDrDOfiEoved  then  ma  bat  one  sneb  eertlll' 
caCe.  BDdnot  a  lerles  orilTe.  IC  nas  not  a  fatal  Tarlanca-U  CaL  Oil 
■eenre, S 1016, andjKuf. Sim;  BoBUCal.JU. 

1022.  Whenever  the  defendant  Is  acquitted  on  the 
meritB,  he  is  aoquitted  of  the  same  oSeose,  notwithstand- 
ing any  defect  in  form  or  Bubatanoe  in  the  Indictment  or 
information  on  which  the  trial  was  had.  £In  effect  April 
9th,  I88a] 

Former  aoanltlaL— Wbere  a  person  la  put  od  trial  one  valid  indict- 
DiEiit,  before  a  compel^nt  court  and  JiuTi  a  dlsclurge  of  tba  Jury 
niihont  hla  cenKat,  ot  from  ■oma  nnaToldable  oeoldenc  or  neaesalcr. 
la  equivalent  taanacqnlctal—ts  CaL  12S;  Kid.  41.  So.lf  tbeprosecnt- 
IngattotnejeatersanDU*  erciajiil  af ler tbe  luiT  ij  Impumeled  anil 
flwom,  the  accoaod  cannot  be  aealn  indicted  for  ibeBamo  offense—^ 

7Bi«i:lil.  lUi's  liioMi  1  Uraoctab.'o.lUi  3tlalnai,JMi(^0ald.alli  1 


Jurjrbiii-.i  ■  lilon  at  IUd  term,  tLa 

^'■S^^oivii'.'  L  I  .'.  .  1   ' '  '.''■',"=^r^^^M™"i"e 

1023.  When  the  defendant  la  convicted  or  acqaitted, 
or  has  beea  once  placed  in  jeopardy  upon  an  indictment 
oi  inf  ormation,  the  conviction,  acquittal,  or  jeopaidy  is  a 
bar  to  another  indictment  or  information  for  the  ofEense 
charged  in  the  former,  or  for  an  attempt  to  commit  tha 
same,  or  foi  an  ofCense  necessarily  inclnded  therein,  of 
'which  be  might  have  heea  convicted  under  that  indict- 
ment or  infonnation.     [In  effect  April  26th.  1830.] 

gTBdiea  (liL  '    )  I.  -I  ■     ,,;■...  \  ■  -i.iii  DC  man- 

Blauglitir  i.  ui..i^|..:,i,.ioi  u.i  I,  i..j.,-.i  u.l^.,=^■.ll..,.■.^,.J.'«llgffenaB^ 
Inclailcil  In  !l:i  lii(lii:tmt'iit;~:i.)  C^ki.  M.  It  n jioi-iiu  h  iLdlcteil  tor 
inaaslauEh  ler,nncltIiocourt,wItliouti:oinEntotilii(eii(lanl,d  lactiiirsei 

tnulty  □[  miirUer,  K  ho  is  as^i  Indicted  loc  tbOBiime  UUIiie.  lie  la  twice 

1Q24.  It  the  defendant  lafnaea  to  answer  the  Indict- 
ment or  information  hy  demoner  oi  plea,  a  plea  of  not 
gnilty  must  he  entered.    [In  eifecC  April  Bth,  1880.] 

Befosal  to  plsad.— If  a  defeaduit  >Ciiadg  mute,  a  pies  ot  not  gnilty 
an  be  entereil  iir  order  ot  court— 1^  Mits).  197 1  IS  Fa.  St.  119)  IS  Wbait. 
—  aO.«ej  loUherefoMSordMllnestoiiieadattetdeiiJurrer 
^Cal.3;4;  2»ld.U^  A  r«f owl  to  pl«Kl  does  not  admit 
-h-ni. 
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CHAPTER  V. 

TBANSMISSION  OF  CBBTAIN  INDICTMENTS  FROM  THE  COUNTY 
COURT  TO  THE  DISTRICT  COURT  OR  MUNICIPAL  CRIMINAL 
COURT  OF  SAN  FRANCISCO. 

S  1028.   Transmission  of  indictments  from  the  County  to  District 

Courts.   [Repealed.] 
S  1029.   Indictments  against  a  superior  judge. 
S  1030.   Indictments  transmitted  to  Municipal  Criminal  Court.   [Be 

pealed.] 

1028.  Kepealed.    [In  effect  March  12tb,  1880.] 

1029.  When  an  indictment  is  found,  or  an  information 
filed  in  a  Superior  Court  against  a  judge  thereof,  a  certifi- 
cate of  that  fact  must  be  transmitted  by  the  clerk  to  the 
governor,  who  shall  thereupon  designate  and  direct  a 
judge  of  the  Superior  Court  of  another  county  to  preside 
at  the  trial  of  such  indictment  or  information,  and  hear 
and  determine  all  pleas  and  motions  affecting  the  defend- 
ant thereunder  before  and  after  judgment.  [In  effect 
March  12th,  1880.] 

1030.  Repealed.    [In  effect  March  12th,  1880.] 


iOl  REMOVAL  OF  ACTION.  §§  103S-4 


CHAPTER  VI. 

BBMOVAL  OF   THB  ACTION  BBFOBB  TRIAL. 

S  1088.  When  action  may  be  removed. 

S  1034.  Application  for  removal,  how  made. 

S  1035.  Application,  when  granted. 

S  1036.  Order  of  removal. 

S  1037.  Proceedings  on  removal,  If  defendant  is  in  custody. 

S  1038.  Proceedings  on  removal.    Transmission  of  papers. 

1033.  A  criminal  action  may  be  removed  from  the 
court  in  which  it  is  pending,  on  the  application  of  the  de- 
fendant, on  the  ground  that  a  fair  and  impartial  trial 
cannot  be  had  ;n  the  county  where  the  action  is  pending. 
[In  effect  April  9th,  1880.  ] 

Removal  of  place  of  trial— The  only  provisions  of  law  for  the  re- 
moval of  the  place  of  trial  of  a  criminaiaction  are  contained  in  the 
Penal  Code,  commeucingwith  §  1033;  and  the  only  groundis  that  afalr 
and  impartial  jury  cannot  be  obtained  in  the  county —4{Pac.  C.  L.  J.  743. 
Where  the  court  transferred  the  case  to  another  county  on  the  ground 
of  dishnalificatlon  of  the  judge,  it  exceeded  its  jurisdiction— la.  Bias 
or  prejudice  of  the  presiding  judge  is  no  legal  ground— 28  Cal.  49.*^;  24 
Id.  81;  18  id.  189;  12  id.  523.  That  the  judge  previously  In  the  same 
case  made  an  erroneous  ruling,  is  no  evidence  of  the  existence  of  bias 
and  prejudice— 24  CaL  81. 

1034.  The  application  must  be  made  in  open  courts 
and  in  writing,  verified  by  the  affidavit  of  the  defendant, 
a  copy  of  which  must  be  served  on  the  district  attorney 
at  least  one  day  before  the  application  is  made.  When- 
ever the  affidavit  shows  that  the  defendant  cannot  safely 
appear  in  person  to  make  the  applicatioUi  because  the 
popular  excitement  against  him  is  so  great  as  to  endanger 
his  personal  safety,  and  such  statement  is  sustained  by 
other  testimony,  the  application  may  be  made  by  coun- 
sel, and  heard  and  determined  in  the  absence  of  the  de- 
fendant, though  he  is  indicted  for  felony,  and  has  not  at 
the  time  of  such  application  been  arrested,  or  given  bail, 
or  been  arraigned,  or  pleaded  or  demurred  to  the  indict- 
ment. 


M  Ditty  be  Elmnil  M 

H  MQa.in     mil. 


1035  If  be  Qtt  Is  satisfled  ha  lie  rep  esentatloa 
of  tha  defendant  Ib  trne,  an  order  must  be  made  for  tbe 
removal  of  the  action  to  tbe  proper  court  of  a  count;  free 
from  tt  like  objaotion. 

1036.  The  order  of  removal  must  be  entered  upon  tbe 
mfuates,  aud  the  clerk  muat  immediately  make  ont  and 
tranamit  to  the  eonrt  to  which  the  action  is  removed  a  cer- 
tified cop7  of  the  order  of  removal,  record,  pleadings,  and 
proceedings  in  the  action,  including  the  nndertakings  for 
the  appearance  of  tha  defendant  and  of  the  witoessu. 

1037.  If  the  defendant  la  in  cnstodj,  tbe  order  must 
direct  liia  removal,  and  he  most  be  forthwith  removed  by 
the  sherifl  of  the  connty  where  be  is  imprisoned,  to  the 
cnstodj  of  the  sheriff  of  tbe  connty  to  which  tbe  action  is 
removed. 

1038.  Tbe  court  to  wblch  tbe  action  is  removed  mnat 
proceed  to  trial  and  judgment  therein  as  if  the  action  hod 
been  commenced  in  such  coott  It  it  Is  necessary  to  have 
any  of  the  original  pleadings  or  other  papers  before  sneh 
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court,  the  court  from  which  the  action  is  removed  must  at 
any  time,  upon  application  of  the  district  attorney  or  the 
defendant,  order  such  papers  or  pleadings  to  be  trans- 
mitted by  the  clerk,  a  certified  copy  thereof  being  retained. 

Arraignment.— If  arraigmnent  had  been  made  In  the  place  where 
the  indicrtment  was  f  omia.  It  need  not  be  made  at  the  place  to  which 
the  trial  is  removed— 89  Md.  855;  8  GUI,  295;  2  Ya.  Gas.  lOB;  58  Oa.  85: 
80  Ala.  282s  though  a  doable  analgmnent  would  not  be  error— i  m.  88. 


CHAPTER  Vn. 

THB  UODB  OF  TBIAL. 

S  lOCL  Itoue  of  fact  defined. 

S1(M2.  Howtried. 

S  1048.  "When presence  of  defendant  iBneeessacy  on  thetrlaL 

1041.    An  issue  of  fact  arises : 

1.  Upon  a  plea  of  not  guilty. 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the 
same  offense. 

3.  Upon  a  plea  of  once  in  jeopardy.    [In  effect  April 
26th,  1880.] 

JSvbd,  1.  If  fhe  indictment  charged  otity  manslanghter,  and  words 


'  manslaughter  only— AOCaL  448.  Consent  cannotconfer  juris- 
diction  to  try  for  anyo if ense  other  than  that  charged— 50  GaL  448.  See 
ante,  S 1016;  see  also  29  OaL  402. 

1042.  Issues  of  fact  must  be  tried  by  jury,  unless  a 
trial  by  jury  be  waived  in  criminal  cases  not  amounting 
to  felony,  by  the  consent  of  both  parties  expressed  in  open 
court  and  entered  in  its  minutes.  In  cases  of  misde- 
meanor the  jury  may  consist  of  twelve,  or  any  number 
less  than  twelve  upon  which  the  parties  may  agree  in 
open  court.    [In  effect  February  25th,  1880.  ] 

Trial  by  jury.— The  right  of  trial  by  lury  is  a  sacred  right,  and  one 
secured  by  the  guarantees  of  the  Constituaon— 43  Cal.  146.  See  Const. 
Prov.  ante,p,  16.  A  defendant  cannott  without  express  statutory  au- 
thority, waive  his  right  to  atrial  by  jury  on  a  plea  of  not  guilty— 27 
Conn.  281:  16  Mich.  351;  10  Mo.  498;  6  Ark.  601;  5  Ohio  St.  ^;  12  id. 
«22:  43  Vfb,  403;  17  Ark.  290;  9  Mich.  193;  36  Md.  269;  see  41  Mo.  470;  21 
Atk.  228;  20  Alb.  L.  J.  299.  The  action  of  a  police  magistrate  ta  com« 
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mlttliig  a  minor  child  to  the  Industrial  school,  does  not  amoimt  to  a 
criminal  prosecntion,  nor  to  procedure  according  to  the  coarse  of  the 
conunon  law,  and  the  minor,  therefore,  is  not  entitled  to  a  trial  by 
Jnnr— 51  Cal.  280.  Aliens  are  not  entitled  to  a  Jury  of  one-half  aliens 
— 4lGaL697.   See  ante,  page  16.  . 

1043.  If  the  prosecution  be  for  a  felony,  the  defendant 
must  be  personally  present  at  the  trial;  but  if  for  misde- 
meanor, the  trial  may  be  had  in  the  absence  of  the  de- 
fendant; if,  however,  his  presence  is  necessary  for  the 
purpose  of  identification,  the  court  may,  upon  application 
of  the  district  attorney,  by  an  order  or  warrant,  require 
the  personal  attendance  of  the  defendant  at  the  trial. 
[In  effect  April  9th,  1880.] 

Bight  to  appear  in  per8on--43  Cal.  168.  See  Const.  Prov.  antet  p.  16. 
It  is  error  to  declare  a  bond  forfeited  because  defendant  failed  to  ap- 
pear personally  at  the  trial— 41  Pac.  C.  L.  J.  490 ;  23  GaL  158.  See  anie^  IS 
&76, 1016.  Distinction  between  felonies  and  misdemeanors— seo  an/0, 

Lit.  Where  one  is  indicted  for  a  felony,  and  has  been  committed  to 
ftll,  the  ooort  should  at  the  commencement  of  the  trial,  order  him 
into  actual  custody— 49  CaL  42. 
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CHAPTER  yni. 

FOB3£AXION  OF  THB   TBIAL  JUBT  ASH   THE   OAIiBin>AB  OF 

ISSUES  FOB  TBIAL. 

S  1046.  Formation  of  trial  jury. 

S  1047.  Clerk  to  prepare  a  calendar. 

§  1048.  Order  of  disposing  of  issues  on  the  calendar. 

S  1049.  Defendant  entitled  to  two  days  to  prepare  for  triaL 

1046.  Trial  juries  for  criminal  actions  are  formed  in  the 
same  manner  as  trial  juries  in  civil  actions. 

Impanneling  trial  jnrors— see  Code  Civ.  Froc.  $S  246, 247;  aeepost, 
S  1074,  note.  If  jurors  are  not  drawn  and  summoned  to  attend  the 
term  of  the  court,  an  order  may  forthwith  issue  directing  the  sheriff 
to  summon  them— 47  Oal.  95;  5  Blatchf.  204;  and  it  is  immaterial 
whether  the  cause  for  the  necessity  arose  before  or  after  the  com- 
mencement of  the  term— 43  Cal.  349 ;  4  id.  225 ;  21  id.  400.  The  names  of 
all  jurors  selected,  whether  as  grand  or  trial  jurors,  are  to  be  placed  in 
the  same  box— 6  Pac.  C.  L.  J.  899.  A  trial  jury  must  consist  of  twelve, 
and  defendant  cannot  consent  to  a  less  number-48  Cal.  25S;  46  Id.  122; 
37  id.  677.  The  omission  of  the  clerk  to  insert,  in  his  certificate  of  the 
drawing,  the  date  of  the  order  for  the  drawing,  is  not  a  fatal  error— 6 
Pac.  ex.  J.  882.  If,  though  legally  drawn,  they  have  not  been  sum- 
moned, the  court  may  order  them  summoned— 46  Cal.  47. 

1047.  The  clerk  must  keep  at;alendar  of  all  criminal 
actions  pending  in  the  court,  enumerating  them  according 
to  the  date  of  the  filing  of  the  indictment  or  information, 
specifying  opposite  the  title  of  each  action  whether  it  is 
for  a  felony  or  a  misdemeanor,  and  whether  the  defend- 
ant is  in  custody  or  on  bail.    [In  effect  April  9th,  1880.] 

1048.  The  issues  on  the  calendar  must  be  disposed  of 
in  the  following  order,  unless  for  good  cause  the  court 
shall  direct  an  action  to  be  tried  out  of  its  order: 

1.  Prosecutions  for  felony,  when  the  defendant  is  in 
custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is 
in  custody. 

3.'  Prosecutions  for  felony,  when  the  defendant  is  on 
bail. 
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4.  Prosecutions  for  misdemeanor,  when  the  defendant 
is  on  bail.    [In  effect  April  9tb,  1880.] 

A  felony  is  a  crime  which  is  or  may  be  mmlshable  with  'death,  or  by 
imprisomnent  in  the  State  prison— see  i>esty's  Qrim.  Law,  S  3,  and 
note;  see  also  ante,  $  17.  Every  other  crime  is  a  miBdemeanor— see 
Desty's  Grim.  Law,  S  4,  and  note;  see  also  tmU,  S 17. 

1049.  After  his  plea,  the  defendant  is  entitled  to  at 
least  two  days  to  prepare  for  trial. 


rOSITOKEUXNT  OP  T 


CKAPTEBIX. 


!  im.  Foatponsment,  whra,  ud  how  ordareO. 

I0S2.  When  an  actkm  is  csUed  for  trial,  or  at  any  time 
pravlatu  tlieteto,  the  cotul  may,  upon  sofScient  canae,  di< 
Tect  the  trial  to  1m  postponed  to  anotber  day.  [In  etiect 
April  SthglSsa] 

Po»tponBmenl  of  triaL— 8[clnies«  of  dflfflDaanfa  cannsBl— t  CaLlSS, 
or  Bnrprlsoat  iho  wlitidrawalof  ftwWnessis  aground— I  Tei.  JOOi  M 
Qa.21)8.  The  Burprlao  mast  Lo  rtown  hyiifflila¥lt.or  la  wmo  other 
proper  fona*-^2  CaL  548.  The  absence  oF  witnesses  la  a  noond  for 
contlnllance-a  Cal.  Hi;  za  Id.  Hi.  A  motion  on  thli  oionnd  ilioiild 
dl3t[nct];Blalo  that  to  whliA  the;  would  testily— IS  Cal.  413.  'niiare 
therBlsBSDfflcleiit  shonlnKU  to  ttieir  mKterlaUty,  and  no  appaient 
lack  01  diligence,  tae  motloD  Bhonld  ha  gtaated—M  Cal.  lUi  (lfd.<U) 
!Sld.4tT.   Tbs court  will  not  giant  the  motion  vben  the  absent  wU- 


befon  tbs  eiamlnlng  conrt— 19  CaL  DW)  bi 


■NOSoIUI;  Bar,w&e»QieI»!t**hDwii.ciitipiploi6noi 
Mtba  toe  upUean^-H  OaL  lUi  Dor,  when  ha  la  vnllt}  »«  ■>««« 

uaa«un-wia.«ii  tAihiii.i»i  aDai»,tia%i2Viirim;  esind-Bi 

UOnM-'M]  I8ia.siO|  HUo-ZTt;  «Bid.W;  a£aDd.«i)  llIaa*.S| 
a*ihOi>.iHi  DOT.  at  anr  ooBnivanee— 111  OnttssBi  nor,  whan  tba 
tuiffinrniT  ifflighli  II  ImmitTrlal  «  f  nl  JTi  «  10.938;  aBrar.W;  II 
aiTWi  HTez.tnE  41IU.lUiaLelEh.TUi  uor,  whan  the  onioAa 
nrtr  oOooediM  Os  nwtjwmAt  to  bTproTeCI-M  Os.  M9|  61  in.  IM; 

attotaer.  that  tbs  ■hteatwllnraa  told  the  prosecutUn  wlmesi  ot  tbe 
faiit,wVV>td^liraeinotlOD-MCal.E)3;  seemd-KI;  IHelm, 
IMt  n  niar»i  »  Tax.  at.   a  eonUnnanca  aa  to  one  o(  asTenide- 

.._..^^^ -latrlalaaatoanotliar— aiInd.2Bi. 

the  groond  ol  abMnce  of  wECnesaea, 
'ooore  tli^  attendance,  setting  forth 

as,  by  eihaDStlnit  the  prbcesa  o'l  tba 

uie~^vcai moMbe ^es^Seil  as siich as «ouicl  coaiiDand  obedience 
muleTtlM  law— nid.H3;  and  that  the  witnesses  cannot  be  readily 
TcaebM  ^attaoIimeDt— 17  id.  109.  It  should  stale  that  there  is  rea- 
Huabla  Bonnd  to  believe  that  Uie  delay  wiu  teud  to  the  timherance 
^^tJnOaS, and thrt their accendanceor'tesilmony  will  be obtalnedat 
thettaDatowhlehttetrlal  Is  deferred— KiCal.(il3:  tlld.lia;  3sld.  ISS; 
aarMt.eU;  laSa.USi  42Ind.S<4;  Id. Mil  fi9Mo.4ie;  2Va.Ca3.1Mi 
es  Ud.  St  I  and  that  he  cannot  prove  tbo  same  lacia  by  other  wltnesaes 
— 4Tcsl.l»;48  1d.«li  31  Id.  1^3:  Sld.89i  41d.Ma.  Whore  the  affida- 
vit aontradlctsd  hli  testimon;  taken  betara  the  gnmd  Jury,  the  appU- 
eatlon  la  prapetbr  denied— M  Cat.  iM.  So,  wbere  the  alOasTU  abowa 
that  the  wtlBesi  a  afagltlye  from  Jnstlce,  and  cannot  probaUrbe  pii> 
duced-UCaLUa.   SeepojC,  U433.. 
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TITLE  Vn. 

Of  ProoeedingB  after  the  Commencement  of  the 

Trial  and  before  Judgment. 

• 

Chap     I.    Ghallengino  the  Juby,  §§  1065-88. 
n.    The  Trial,  §§  1093-U31. 
m.    Conduct  of  the  Jury  after  Gaxtsb  ib  Bub* 

MTTTED  to  THEM,  §§  1135-43. 

IV.  The  Verdict,  §§  1147-67. 

V.  Bills  of  Exception,  §§  1170-6. 

VL  New  Trials,  §§  1179-82. 

VU.  Arrest  of  Judgment,  §§  1186-8. 
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CHALLEKGIHU. 
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dbAPTBRL 


CHAIiLBNOINO  THB  JtTBT. 

loss.  Definition  and  dlTlsicm  of  challenges. 

1056.  I>efendants  cannot  sever  in  challenges. 

1057.  Panel  defined. 

1058.  Challenge  to  the  jury  defined. 

1059.  Upon  what  founded. 

1060.  When  and  how  taken. 

1061.  Exception,  if  sufficiency  of  the  challenge  he  denied. 

1062.  If  exception  overruled,  court  may  allow  denial,  etc. 

1063.  Denial  of  challenge,  how  made,  and  trial  thereof. 

1064.  Challenge  for  bias  in  summoning  officer. 

1065.  Proceedings,  if  challenge  allowed. 

1066.  Defendant  to  he  informed  of  his  right  to  challenge. 

1067.  Kinds  of  challenges  to  individual  Juror. 

1068.  Challenge,  when  taken. 

1069.  Peremptory  challenge,  what,  and  how  taken. 

1070.  Number  of  peremptory  challenges. 

1071.  Definition  and  kinds  of  challenge,  for  cause. 

1072.  General  causes  of  challenge. 

1073.  Particular  cause  of  challenge. 

1074.  Ground  of  challenge  for  actual  bias. 

1075.  Exemption  not  a  ground  of  challenge. 

1076.  Causes  of  challenge,  how  stated. 

1077.  Exceptions  to  challenge  and  denial  thereof.  % 

1078.  Challenge,  how  tried. 

1079.  Triers,  how  appointed.  SlaJority  may  decide.  CBepealed.3 

1080.  Oath  of  triers.   [Repealed.] 

1081.  Juror  challenged  may  be  examined  as  a  witness. 

1082.  Bules  of  evidence  on  trial  of  challenge. 

1083.  Decision  of  court  to  be  entered. 

1084.  instructions  on  trial  for  actual  bias.    [Repealed.] 

1085.  Verdict  of  triers,  and  its  effect.  •  CR^PC^led.] 

1086.  Challenges,  first  by  the  defendant. 

1067.  Order  of  challenges. 

1068.  Peremptory  cludlenges,  when  may  be  taken. 

155.    A  challenge  is  an  objection  made  to  tlie  trial 

jororSi  and  is  of  two  kinds: 
Pxir.  Code.— 85. 
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1.  To  the  panel. 

2.  To  an  individual  juror. 

Challenges.— The  court  may,  of  Its  own  motion,  for  any  ffood 
reason,  excuse  a  qualified  juror— 32  Gal.  42;  see  2  Mason,  91 ;  10  watt. 
767 ;  20  Ga.  164 ;  2  Dev.  &  B.  221.  The  rejection  of  a  juror  by  the  court 
does  not  prejudice  the  defendant,  and  is  not  matter  available  in  error 
-32  Gal.  46;  17  id.  80;  7  id.  140;  4  Gray,  19. 

1056.  When  several  defendants  are  tried  together, 
they  cannot  sever  their  challenges,  but  must  join  therein. 

Severing  challenges.— Where  defendants  elect  to  be  tried  jointly 
they  cannot  sever  their  challenges— 8  Gal.  301 ;  26  Ala.  107 ;  10  Ohio,  232 ; 
10  B.  1. 159. 

1057.  The  panel  is  a  list  of  jurors  returned  by  a  sheriff 
to  serve  at  a  particular  court,  or  for  the  trial  of  a  particular 
action. 

1058.  A  challenge  to  the  panel  is  an  objection  made  to 
all  the  jurors  returned,  and  may  be  taken  by  either  party. 

1059.  A  challenge  to  the  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  prescribed  in 
respect  to  the  drawing  and  return  of  the  jury  in  civil 
actions,  or  on  the  intentional  omission  of  the  sheriff  to 
summon  one  or  more  of  the  jurors  drawn, 

fe  to  the  panel  Is  based  on  the 
cer  making  the  return  of  the 


Oballenge  to  the  panel.— A  challenge  to  the  panel  Is  based  on  the 
partiality,  or  bias,  or  default  of  the  officer  making  the  return  of  the 
venire— 49  Gal.  173;  1  Mann.  (Mich.)  451;  1  Leach,  lOlj  or  if  the  statote 
requirements  are  not  complied  with— 20  La.  An.  356;  13  Minn.  341.  It 
will  not  lie  on  the  grouncl  that  the  Jury  was  summoned  after  com- 
mencement  of  the  term— 10  Gal.  59.  That  all  persons  of  a  particular 
fraternity  have  been  excluded,  is  no  ground  of  challenge,  if  those 


iquirements  are  not  compuea  witu— iiu  La.  An.  356;  is  Minn.  841.   it 
ill  not  lie  on  the  grouncl  that  the  Jury  was  summoned  after  com- 

enti 
;y  h 

I  DOS 

taken  before  plea— 8  Barn.  &  G.  417;  2  Moody  &  B.  406. 

1060.  A  challenge  to  the  panel  must  be  taken  before 
a  juror  is  sworn,  and  must  be  in  writing  or  be  noted  by  the 
phonographic  reporter,  and  must  plainly  and  distinctly 
state  the  facts  constituting  the  ground  of  challenge. 

1061.  If  the  sufficiency  of  the  facts  alleged  as  ground 
of  the  challenge  is  denied,  the  adverse  party  may  except 
to  the  challenge.  The  exception  need  not  be  in  writing, 
but  must  be  entered  on  the  minutes  of  the  court,  or  of  the 
phonographic  reporter,  and  thereupon  the  court  must 
proceed  to  try  the  sufficiency  of  the  challenge,  assuming 
the  facts  alleged  therein  to  be  true. 
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In  writing.— It  should  be  in  writing— 1  Mann.  (Mich.)  451;  I  Car.  Sb 
K.  235,  519.  An  amended  challenge  takes  the  place  of  the  orlj^nal— 
48  Cal.  256;  see  post,  S  1068,  note. 

Trial  by  the  cotirt— An  opinion  imperfectly  formed,  or  one  based 
upon  the  supposition  that  facts  are  as  they  hare  been  represented, 
may  be  proved  on  such  a  challenge— 2  Parker  Cr.  B.  16;  13  Fla.  675.  A 
fixed  opinion  of  guilt  or  innocence  need  not  be  proved  when  the 
challenge  is  for  favor— id.  And  any  fact  or  circumstance  from  which 
bias  ana  prejudice  may  be  inferred  is  admissible  in  evidence— 1  Denio, 
281;  see  3  id.  121.  It  is  not  sufficient  to  prove  that  a  Juror  has 
formed  an  unfavorable  opinion  of  the  defendant— 2  Barb.  216;  see  post, 
S  1076,  note. 

1062.  If,  on.  the  exception,  the  court  finds  the  chal- 
lenge sufficient,  it  may,  if  justice  requires  it,  permit  the 
party  excepting  to  withdraw  his  exception,  and  to  deny 
the  facts  alleged  in  the  challenge.  If  the  exception  is  al- 
lowed, the  court  may,  in  like  manner,  permit  an  amend- 
ment of  the  challenge. 

Challenge  to  panel.— An  amended  challenge  is  a  substitute  for  the 
original-48  CaL  256. 

1063.  If  the  challenge  is  denied,  the  denial  may  be 
oral,  and  must  be  entered  on  the  minutes  of  the  court,  or 
of  the  phonographic  reporter,  and  the  court  must  pro- 
ceed to  try  the  question  of  fact;  and  upon  such  trial,  the 
officers,  whether  judicial  or  ministerial,  whose  irregular- 
ity is  complained  of,  as  well  as  any  other  persons,  may  be 
examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

Evidence  on  challenge.— The  defendant  cannot  offer  his  ex  parte 
affidavit  in  evidence  in  support  of  the  challenge— 48  Cal.  256. 

1064.  When  the  panel  is  formed  from  Jlersons  whose 
nafknes  are  Aot  drawn  as  jurors,  a  challenge  may  be  taken 
to  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  ground  of  challenge  to 
a  juror.  Such  challenge  must  be  made  in  the  same  form, 
and  determined  in  the  same  manner,  as  if  made  to  a  juror. 

Bias  on  annunoning.— This  section  only  allows  a  challenge  of  the 
panel,  on  account  of  such  bias  in  the  officer  or  person  serving  the 
venire,  as  is  mentioned  in  S 1073—49  Gal.  178.  Where  the  sheriff,  act- 
ing, had  formed  and  expressed  an  opinion  that  defendant  was  guilty, 
the  chaUeuge.  on  the  ground  of  bias,  ought  to  have  been  allowed— 40 
CaL  562.  See  10  Gal.  50. 

1065.  If,  either  upon  an  exception  to  the  challenge  or 
a  denial  of  the  facts,  the  challenge  is  aUowed,  the  court 
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znnst  discharge  the  jury  so  far  as  the  trial  in  question  is 
concerned.  If  it  is  disallowed,  the  court  must  direct  the 
jury  to  be  impanneled.    [In  effect  April  9th,  1880.] 

1066.  Before  a  juror  is  called,  the  defendant  must  be 
informed  by  the  court,  or  under  its  direction,  that  if  he  in- 
tends to  challenge  an  individual  juror  he  must  do  so  when 
the  juror  appears,  and  before  he  is  sworn. 

1067.  A  challenge  to  an  individual  juror  is  either^ 

1.  Peremptory;  or,  j 

2.  For  cause. 

^iiM.l.   See46CaI.122;  37  Id.  678. 
SuM,2,   See37CaL678. 

1068.  It  must  be  taken  when  the  juror  appears,  and 
before  he  is  sworn  to  try  the  cause;  but  the  court  may  for 
cause  permit  it  to  be  taken  after  the  juror  is  sworn,  and 
before  the  jury  is  completed. 

Challenge,  when  taken.— A  peremptory  cliallenge  cannot  be  taken 
after  a  juror  is  sworn  to  try  the  issues*  except  for  cause  shown— 48 
CaL  122;  37  id.  678;  10  id.  59.  In  a  criminal  action,  twelve  names  must 
be  drawn  from  the  jury-box,  and  the  defendant  may  examine  each 
separately,  and  exhaust  his  challenges  for  cause  before  challens^Lnff 
any  one  peremptorily.  If  he  shouldaccept  say  six,  and  challenge  six, 
those  accepted  must  then  be  sworn,  and  six  additional  names  must  be 
drawn  and  presented  for  examination,  with  which  the  same  process 
should  be  repeated,  fuid  so  continued  until  the  jury  is  complete— 6 
Pac.  C.  L.  J.  882;  37  Cal.  678;  46  id.  122:  45  id.  323.  If  a  party  attempt 
to  challenge  for  implied  bias,  and  it  being  disallowed  ne  then  clial- 
lenges  peremptorily.  If  it  does  not  appear  affirmatively  that  he  had 
exhausted  his  peremptory  challenges  at  the  time  a  full  panel  was 
sworn,  he  is  not  prejudiced  by  disallowance  of  the  challenge— 41  Gal. 
430.    See  20  CaL  ^7. 

1069.  A  peremptory  challenfi^e  can  be  tak4n  by  either 
party,  and  may  be  oral.  It  is  an  objection  to  a  juror  for 
which  no  reason  need  be  given,  but  upon  which  the  court 
must  exclude  him. 

Peremptory  challenge,  how  taken.— A  peremptory  challenge  can* 
not  be  allowed  after  the  Juror  is  sworn  to  try  the  issue,  except  for 
cause  shown— 46  Cal.  122 ;  37  id.  678.  The  right  may  be  exercised  after 
the  twelve  jurors  are  passed  or  taken,  but  before  they  are  sworn  to  try 
the  issue— 4  Cal.  200;  16  id.  131.  He  may  interpose  his  challeogo  at 
any  time  after  appearance  of  the  juror,  till  he  is  sworn  in,  and  a  mla 
of  court,  restrictdng  him  to  a  particular  time,  would  be  in  conflict  with 
the  preceding  secnon— 24  Cat.  13;  see  87  id.  690.  The  court,  in  the  ex* 
ercise  of  a  sound  discretion,  may  allow  the  prosecution  to  interpose  a 
peremptory  challenge  after  the  juror  has  been  accepted,  imd  before 
he  is  sworn  to  try  the  cause— 53  CaL  577 ;  and  the  court  may,  for  canse. 
after  the  juror  is  sworn  and  before  the  jury  is  complete,  permit  pexw 
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emptory  challenges— 24  Id.  11.   Without  naming  the  Juror,  or  stat* 
Ing  Cact9  coming  to  his  knowledge,  a  demand  or  offer  to  cliallenge 


aftier  the  twelfth  juror  is  accepted,  but  not  sworn,  may  be  properly 
ref Qsed— 10  Oal.  su..  The  defendant  may  challenge  peremptorily  at 
any  time  ^ter  the  name  is  drawn  and  before  the  juror  is  sworn  to  try 
the  cause— 47  Cal.  122;  24  id.  13;  10  id.  69:  4  id.  199.  On  due  cause 
shown,  the  court,  at  any  moment  before  the  case  is  opened  or  tho 
juror  is  sworn,  will  permit  a  peremptory  challenge— 49  CaL  241 ;  51  Ala. 
SO;  ff  Leigh,  708;  231^.  St.  12. 

X070.  If  the  offense  diarged  be  punishable  with  death, 
or  with  imprisonment  in  the  State  prison  for  life,  the  de- 
fendant is  entitled  to  twenty  and  the  State  to  ten  peremp- 
tory challenges.  On  a  trial  for  any  other  offense,  the 
defendant  is  entitled  to  ten  and  the  State  to  five  peremp- 
tory challenges.  [Approved  March  80th,  in  effect  July 
1st,  1874.] 

1071.  A  challenge  for  cause  may  be  taken  by  either 
party.  It  is  an  objection  to  a  particular  juror,  and  is 
either— 

1.  General— that  the  juror  i3  disqualified  from  serving 
in  any  case;  or, 

2,  Particular— that  he  is  disqualified  from  serving  in 
the  action  on  trial. 

1072.  General  causes  of  challenge  are— < 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  to  render  a  person  a  competent  juror. 

8.  Unsoundness  of  mind,  or  such  defect  in  the  faculties 
of  the  mind  or  organs  of  the  body  as  renders  him  incapa- 
ble of  performing  the  duties  of  a  juror. 

1073.  Particular  causes  of  challenge  are  of  two  kinds: 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts 
is  ascertained,  in  judgment  of  law  disqualifies  the  juror^ 
and  which  is  known  in  this  Code  as  implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of 
the  juror  in  reference  to  the  case,  or  to  either  of  the  par- 
ties, which  will  prevent  him  from  acting  with  entire  im- 
partiality and  without  prejudice  to  the  substantial  rights 
of  either  party,  which  is  known  in  this  Code  as  actual 
bias.    [Approved  March  30th,  in  effect  July  1st,  1874.  ] 
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Farticalar  oanueu  of  ohallenge  are  of  two  kin4s^9  Cal.  169. 

JSubd.  1.  That  he  had  formed  and  expressed  an  opinion  as  to  the 
guilt  of  the  prisoner,  or  has  shown  feelings  of  hostility  to  him,  is  a 
good  ground  of  challenge— 3  Wend.  314;  see  49  Cal.  178. 

Subd.  2.  The  mere  formation  of  hypothetical  opinions  founded  on 
hearsay  or  information  would  not  support  a  challenge— 45  Cal.  142:  pro> 
vided  he  had  no  feeling  of  malice  or lll-wlU  agiilnst  defendant— 49  GaL 
183.  The  chalienpre  must  be  entered  on  the  minutes,  and  application 
be  made  to  have  triers  appointed— 41  Cal.  39.  See  post,  S  1078,  note. 

1074.  A  challenge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degree 
to  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  Instituted,  or 
to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attor- 
ney and  client,  master  and  servant,  or  landlord  and  ten- 
ant, or  being  a  member  of  the  family  of  the  defendant,  or 
of  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
in  his  employment  on  wages. 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  ac- 
tion, or  having  complained* against  or  been  accused  by 
him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into  the 
death  of  a  person  whose  death  is  the  subject  of  the  indict- 
ment or  information. 

5.  Having  served  on  a  trial  jury  which  has  tried  an- 
other person  for  the  offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the 
same  charge,  and  whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdiclj,  after  the  case  was  sub- 
mitted to  it. 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  charged  as  an  offense. 

8.  if  the  offense  charged  be  punishable  with  death,  the 
entertaining  of  such  conscientious  opinions  as  would  pre- 
clude his  finding  the  defendant  guilty;  in  which  case  he 
must  neither  be  permitted  nor  compelled  to  serve  as  a 
juror.    Lin  effect  April  9th,  1880.  ] 


3tiM  »    SeaSCa]  .^,24fd  9  Wend  ti      Thn  he  would  not 

conT  et  Ofk  dlnnmsuiulal  eddence  Is  a  good  gionnd  of    bitllenge— M 

1075  An  exemption  from  serrice  on  a  jixrj  s  not  a 
cause  o[  diallenge,  but  the  pi  vilage  of  the  person  ex 
empted. 
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1076.    In  a  challenge  for  implied  bias,  on 

the  causes  stated  in  section  one  thousand  and  seventy- 
foni  mnat  be  alleged.  In  a  cballeuge  for  actnal  bias,  the 
caoae  stated  in  the  second  subdivision  of  section  one 
thousand  and  serenty-thTee  must  be  alleged;  hut  no  per- 
son sliall  be  disqaaUfled  as  a  juioi  by  leason  of  having 
formed  or  expressed  an  opinion  apoa  the  matter  or  causa 
to  be  submitted  to  such  jnry,  founded  upon  public  rumor, 
statements  la  publio  journals,  or  commoo  notoriety;  pro- 
vided it  appeal  to  the  court,  upon  bis  declaration,  under 
oath  or  otbetwise,  that  he  cao  and  will,  itotwitlietandiQg 
such  an  opinion,  act  Impartially  and  fairly  upon  the  mat- 
teiB  to  be  BDbmitted  to  him.  The  challenge  may  be  oral, 
bat  mnat  be  entered  in  the  miDutes  of  the  coort  or  ot  the 


pbonograpbic  reporter.  [Approved  Uaroh  30th,  in  effect 
July  1st,  IST*.  ] 

OhallangsforlmpUsdblu.— Thechallet^  lor  tmpUea  bias  Dnut 
~"' •- ■-  to  eay^Sa^elialleBges  the 

)  IBld.'lai 

1077.  The  adverse  patty  may  except  to  the  challenge 
la  the  same  manner  as  to  a  cballenge  to  tba  panel,  aad 
the  lame  proceedings  most  te  had  thereon  aa  are  pre- 
ftcribed  la  section  one  thousand  and  sixty-one,  except  tbat 

.    If  the  exception  be  allowed,  the  juror  must  be  exclnded. 
The  adverse  patty  may  also  orally  deny  the  facta  alleged 
as  tbe  groand  of  challenge. 
S«a  oRfe,  ii  HUB.  IVH.  inS. 

1078.  If  tho  facta  are  denied,  the  cballenge  must  be 
tried  by  tbe  court.  [Approved  March  30th,  in  effect  July 
iBt,  1874.1 

If  a  cliBUflnEs  la  inteipoHd,  ind  tlia  opposlts  partf  demura  to  its 
•uOlcIenCf.an  Uuia  Is  raised,  and  the  Jnrerisn  be  Cnrctaer  eumlned. 
otlicrvltnasBeaullAd.audthe  matCec  cbea  submitted  to  tliecoun— 
U  Osl.  lU.  But  tba  dlaqosllllcUloD  must  l>a  urged  at  tbe  proper  time 
—t  UaL  US.  The  competener  ot  a  jucer  Is  deieritilJied  bv  tue  coui 
&om  bla  trUl-»  CaL  ^ 

Babd-i.   A  chiUmiga  for  "aetnal  bias"  mmt  stale  against  whom, 

-ha„„ _., 

idtreofrnmi 

■ •  -■  '-^lonipeieac; 

I  OMlnlon-l  Deuroramrs 
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The  Imiiilry  ahonld  not  bajlnilwa_tc 


1079, 1060  of  said  Code  are  repealed.  [Approved  Monli 
SOtb,  in  effect  July  Ut,  18T4.] 
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Triers.— Objection  to  the  appointment  of  triers  must  be  made  at  the 
time,  and  the  grounds  of  objection,  if  overruled,  be  reserved  by  ex- 
ceptions—43  GaL  167.  When  triers  are  not  asked  for,  the  parties  are 
bound  bythe  decision  of  the  court— 13  Ark.  720;  1  Hann.  (Mich.)  451; 
4  Wend.  229 ;  21  Id.  fi09.  The  trial  should  be  conducted  In  the  presence 
of  the  court— 19  Ga.  102. 

1081.  IJpoh  the  trial  of  a  challenge  to  an  indiyldual 
juror,  the  juror  challenged  may  be  examined  as  a  witness 
to  prove  or  disprove  the  challenge,  and  mast  answer 
every  question  pertinent  to  the  inquiry. 

Juror  as  witness.— A  Chinese  defendant  has  a  right  to  ask  a  pro- 
posed Juror  whether  he  would  as  readily  believe  Chinese  testimony  as 
that  of  white  men— 6  Pac.  C.  L.  J.  866;  id.  880. 

1082.  Other  witnesses  may  also  be  examined  on  either 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of 
other  issues  govern  the  admission  or  exclusion  of  evi- 
dence on  the  trial  of  the  challenge. 

1083.  The  court  must  allow  or  disallow  the  challenge, 
and  its  decision  must  be  entered  in  the  minutes  of  the 
court.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

Determination  of  challenge.— The  action  of  the  court  in  allowing 
a  challenge  for  implied  bias  is  not  the  subject  of  an  exception— 51  CaL 
496;  49  id.  679;  as  distinguished  from  disallowing  the  challenge— 45  id. 
144.  The  Supreme  Court  will  not  overrule  the  action  of  the  lower 
court  in  denying  a  challenge*,  unless  it  Is  apparent  that  it  abused  its 
discretion— 47  CaL  396.   When  the  court  overrules  a  challenge,  and  the 

1>ri8oner  excepts,  the  exception  is  to  the  decision  overruling  the  chal- 
enge— 41  Cal.  39.  The  decision  of  the  question  of  fact  raised  by  the 
chsQlenge  is  final,  and  not  subject  to  review  on  appeal— 49  Cal.  166. 
Where  doubts,  more  or  less  grave,  as  to  the  actual  state  of  mind  of  the 
juror,  still  remain,  the  challenge  for  Implied  bias  should  be  allowed— 
43  cat  531.   S^e  ante,  S  1076;  aiadpostt  S  1170. 

1084, 1085  of  said  Code  are  repealed.'  [Approved  March 
dOth,  in  effect  July  1st,  1874.] 
See  49  CaL  169;  and  ante,  SS 1074-1076.  ' 

1086.  All  challenges  to  an  individual  juror,  except 
peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  people,  and  each  party  must  exhaust  all  his 
challenges  before  the  other  begins. 

1067.  The  challenges  of  either  party  for  cause  need 
not  all  be  taken  at  once,  but  they  must  be  taken  sep- 
arately, in  the  following  order,  including  in  each  challenge 
all  the  causes  of  challenge  beloiiging  to  the  same  class: 
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1.  To  the  panel. 

2.  To  an  individual  juror,  for  a  general  disqualification. 

3.  To  an  individual  juror,  for  an  implied  bias. 

4.  To  an  individual  juror,  for  an  actual  bias. 
See  37  Cal.  676;  4510.323. 

1088.  If  all  challenges  on  both  sides  are  disallowed, 
either  party,  first  the  people  and  then  the  defendant,  may 
take  a  peremptory  challenge,  unless  the  parties'  per- 
emptory challenges  are  exhausted. 

If  the  prosecution  passes  tbe  inror  to  the  defendant,  who  declines  to 
challenge,  the  prosecution  may  then  Interpose  a  peremptory  chaUeoge 
to  a  juror  before  he  is  sworn  In— 48  GaL  &59.   See  37  CaL  676. 


41U  TBIAXi. 


CHAPTER  n. 

THB  TRIAL. 

S  1093.   Order  of  trlaL 

S  1094.  Whffli  order  of  trial  may  be  departed  from. 

S  1095.  Number  of  oouuel  who  may  argae  the  case. 

S  1006.   Defendant  presumed  innocent.   Reasonable  doubt. 

S  1097.  Beasomible  doubt  as  to  degree  convicts  only  of  lowest. 

S  1096.    Separate  trials. 

S  1099.  Dischargh^  defendant  that  he  may  be  a  witness. 

S  1100.   Same. 

S  1101.  Effect  of  such  discharge. 

S  1102.  Bules  of  evidence  in  civil  applicable  to  criminal  oases. 

S  1103.  Evidence  on  trial  for  treason. 

S  1104.  Evidence  on  trial  for  conspiracy. 

S  1105.  When  burden  of  proof  shifts  in  trials  for  murder. 

S  1106.  Evidence  on  a  trial  for  bigamy. 

S  1107.   Evidence  upon  a  trial  for  forging  bank-bills,  etc 

S  1106.  Evidence  upon  trial  for  abortion  and  seduction. 

S  1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets. 

S  1110.  Evidence  of  false  pretenses. 

S  1111.   Ccmviction  on  testimony  of  accomplice. 

S  1112.  Proceedings,  if  evidence  show  higher  offense  than  ehaiged. 

CBepealed.] 
S  1113.   Discharge  jury  for  lack  of  Jurisdiction,  etc. 
S  1114.  Proceedings,  if  Jury  discharged  for  want  of  Jurisdictlan  of 

offense  committed  out  of  the  State. 
S  1115.  Proceedings  in  such  case,  when  offense  committed  in  iho 

State. 
1 1116.   Same. 
S  1117.  Proceedings,  If  Jury  discharged  because  the  facts  do  not  ooh 

stitute  an  offense. 
S  1118.  VHien  evidence  on  either  side  is  closed,  court  may  advise  juxy 

toaequit. 
S  1119.  View  of  premises,  when  ordered,  and  how  conducted. 
S  1120.  Knowledge  of  Juror  to  be  declared  in  court,  and  he  to  b6 

sworn  as  a  ¥ritnes3. 
S  1121.  Jurors,  separation  of,  during  triaL 
S  1122.  Jury,  at  each  adjournment,  must  be  admonished,  ete. 
S  1123.  Juror  unable  te  perform  his  duties,  proceedings. 
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S  1 134.  Conrt  to  decide  questioiis  of  law  srlslng  during  trial. 

S  1125.  On  indictment  for  libel,  Jury  to  determine  law  and  fact. 

S  1126.  In  all  otber  cases  court  to  decide  questions  of  law. 

S  1127.  Charging  the  jury. 

S  1128.  Jury  may  decide  In  court*  or  retire  in  custody  of  officers. 

S  1129.  Defendant  appearing  for  trial  may  be  committed. 

S  1130.  If  district  attorney  fails  to  attend,  court  may  appoint. 

1093.  The  jury  haviiii;  l)een  Impanneled  and  kworu, 
the  trial  must  proceed  iu  the  following  order,  unless  oth« 
erwise  directed  by  the  court: 

1.  If  the  indictment  or  information  be  for  felony,  the 
clerk  must  read  it,  and  state  the  plea  of  the  defendant  to 
the  jury,  and  in  cases  where  it  charges  a  previous  con- 
viction, and  the  defendant  has  confessed  the  samCi  the 
clerk  in  reading  it  shall  omit  therefrom  all  that  relates  to 
such  previous  conviction.  In  all  other  cases  this  formal- 
ity may  be  dispensed  with 

2.  The  district  attorney,  or  other  counsel  for  the  people, 
must  open  the  cause  and  offer  the  evidence  in  support  of 
the  charge. 

3.  The  defendant  or  his  counsel  may  then  open  the 
defense,  and  offer  his  evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  case. 

5.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  district  attorney,  or  other  counsel 
for  the  people,  and  counsel  for  the  defendant,  may  argue 
the  case  to  the  court  and  jury;  the  district  attorney,  or 
other  counsel  for  the  people,  opening  the  argument,  and 
having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  andtnust  do  so 
on  any  points  pertinent  to  the  issue,  if  requested  by  either 
party;  and  he  may  state  the  testimony  and  declare  the 
law.  If  the  charge  be  not  given  in  writing,  it  must  be 
taken  down  by  the  phonographic  reporter.  [In  effect 
April  9th,  1880.] 


tcUk-H  Ol.  W.  ^enoosacauedotctimeiiMleieilt 

mlRMbeforaths  PanalCodelookellBotMetauetclwlluaecordaiice 
wltbthelormsoIpiaoediiraDroTldcitliitlieOoito— HC*LI11.  Tboagli 
lUo  raqnliements  ol  UieOoaa  bIuhiIiI  *pMr  wtudly  Immatenil.a  uil- 
nratoeomplrwltli  Hum  mar  be  ktoiuM*  lOr  » imr  Mat— U  CiL  41t. 
^■M.  I.   Thabilnn  of  thaolork  tonadttie  tndlntiDaitli 

tBCal  error  where  I ........ ^.^..-. .■  . 

precise  Qhai^e—fil 


IE  sppeuB  tbAt  (Ua  Jury  v^ra  rally  Inlormed  of  tb 


1  aoppoTt  tbe  tniUcmeuc— 
illlwallie 


n  the  <iaiirt4iioinBa«ttne««es 

inMlfin   IB  flil  m    iDReneial.thacc — 
Uwr  et  tba  nHlat  mneitliBtmU  witoa 


VliaeL  O.  O.  US:  aem 

VtaesLaaUS.   Itlil 

Sboulda  wltDna  bepieseoelii  lUgobeAlencs  i. 

"     *  ~  'lacantempf.baclltsDogroaniltorrsleGtliiibls 


saswElitiDfobe  lioilat  OiiMid-^  SSI 


tenmled  taaUUof  putloalBnof  thaovldi 

■asainijioliKUatiiuiiic-WCtl.nS(  ImtBeecsiifrd.uiiiIartheBnctKe 
InoUieretUet-llFlck.tj:;  lOny.UC;  2  la.Ul;  1  Id.lli  ^  PlcK. 
K2:  41  VLiaSi  11 B.  L  tM;  im  Han.  m. 

BlElits  of  wltnenea.— WlCnenes  stall  not  ba  ODreagonably  detained 
nor  GoaflDsd  In  any  room  wbere  ctlmlnals  are  accoaUy  ImpHsoueil— 
OaaBtCal.alcire<I- 

Babd,  <■  wlBt«  dafandant  Is  nirprlsed  at  tha  aielOBlOD  of  evl- 
danca  relied  on MrastatMlsh  his  noltit. lis  may  apply  [irrlBaTB  to  IDtro- 
dnaa  otber  testimony— 17  CaLtoO  Tba  ilcf eadsnt  la  as  mudi  boaail  to 
proUnco  testlmoby  to  rebot  the  tes  m  ny  wb    li  leuda    a  p  o  e  tkU 

f lilt  as  any  otbec  testimony  o[  th  p  oae  ullon    'Seal  *-i.    Seeooi* 
llOi.  notes. 
aiiM.  i.    In  cases  tr  ^ 

43IC  lU,  abac  tbo  I  oac  u  o  u  usi  u  a  a  a/  ccuiJuij  tan 
arsumeot. doB9 not ebanga tlia nuo p  ear  b  I  ui  im  ibataecosed 
may  lia  beard  bytwo  r  uns  — 1  Ctt  A  Who  o  honouoaGl  aro 
aaaaciatedwlthihodlst  ta  o  tie^  be  ou  tinsT.!  Its clLscretlOD 
lor aociu  reason  allow  tba  aisoc  a  a  counsel  lo  con  Iu(Iq-4   CaL  lOli 

ooDUKl  tor  tlio  pmseiintlon  to  dota  tlio  arzumeaC,  iTltEout  utatlni 
aoyrcaaonfortherullDg-IICal.  \Ki  tjlil.  iM:  but  see  tftld.117.  A 
lifrragiilarrortbBpioieootlon.BRatnit  tbB  iiiyeutlDu    "  ■--" 

coniuu.  to  cemmcnc  od  tUo  reCnsal  ot  dolcndant  to  M 
-    Pn.  CoDi.— S*> 


-iii;u.43u;  win.  so.    xaa  oniDHi  lor  ma  pns- 
jo  nuke  his  ustunent  when  tbe  prosuailon  elousi 

. Dt<»e(M«iic«lac0B0lD<l«i-43C*l.l«i.  Ootui 

mw  lUW  ecwuel  to  k  proper  ana  i«M(nuu&  coumnptMn  of  thna  In 
jKttaiaBa  MM*  to  nHMilmttluiouneclintuicwInlcunduiiiU 
ba  tHatiuVB^Biawd.aad  onlr  uulsreitrMtillimy  ctnmiHtMHwc— It 
Cal.UL^Iiillmttatloamiain  do  cua  dwriTeadMeiuUHtt  M  bh 
natgttialtj  to  mws  a  tuUjI^enu-^13^Cd^_M1  _Alia_seiienu  igU) 


tlieftn(deana.otIiar>)Hnw^ScaLl£  Thelndnmu-ita 
tea^oov'uflieJiDjwllOd.int  0<Hn.OaLairvl,m«<r.  i^.  ^^. 
1nthacijnuitMSaevBteloiaBtaammj~UCal.lA  It  ^  for 
the  ]ni;  to  datormiiie  wlwtbK  flu  etMiDMUiiDiuitcii  tobroDf  of  tbe 

upaniHithBi6dMa,«BatMraoMdAomtiOthlnsMiIieooDtrar7, 
tteDTHniDptloDbtlittltwubMytakm  down  by  the  reporter,  ac- 
oanDDEtotlrapTOTtslonaDf  SeCo<b-«CU.U!.    Beopoji,  tlliT. 

ETldenoa  mar  Iw  nicb  u  to  joBtltr  the  cODit  In  charglna  that  If  the 
liUT  bellere  detendant  klllea  deceitsea,  and  that  before  dohig  eo  he 
Oeclared  it  to  be  hU  Inteot  to  im,  the  klUlng  ins  done  with  expresa 
DuUce  and  deUberatlon-lS  CaU  Sii. 

nie  duTKe  glTen  br  the  cpoit  od  lis  ona  motion  la  do  part  of  the 
Indgineiit  1011,  and  eaaoot  be  reviewed  on  appeal  from  the  Jndnnent 
-^fCal.MS.  If  the  court  tefuesaehargeonce  clearly  given.  It  fhould 
dtotlDCtly  Inform  the  JarTIbat  this  la  tlie  reatan  for  iba  refusal— g  CoL 
WO)  1310.173)  IT  Id.  Ik. 

Innnistlaiu An  InatnictlOQ  shoidd  be  bated  on  evldence-u  Cal. 

Ml)  eid.SITi  ntd.4H:  »ia.2g;  Wld.ZOTj  19  Id.  492-  1  ld.3SS;  47  Id 
Be.  jmUublK^m  whfeb  goea  to  the  acnul  ttal  of  (he  <lefendBnt,  must 
w  latiM  anoudi  to  covei  the  eaaentlal  facta  in  thacasa— uCiLias. 
^uiutiiGtlimmil<A  taDonatbeniigiaUiIaiwltof  tliedefendautasB 
n«HDt  udai  and  ibettDTOt  flw  kjnug,  ahonld  uol  be  glreu— 4B  Cal.  M. 
nia  eoDrt  mn  atclke  oat  a  eluta  ttMi  Ibo  UBtnictloD,  irtaleh  la  Irrel- 
•nn^anilDMcoiiiiectedwlUitberamaliuIer— MCaUin.  Seepoif.i 
1IT&  It  ■ntnttrnetUD  la  not  tnneieiitlr  explicit  na  to  thepteponder- 


4^  XRiAii.  §§  1094-6 

anco  of  eTldenee.  defendant  should  ask  ttie  court  to  mailce  It  more  ex- 
pUcit-~49  CaL  650.  An  instraction  that  there  was  a  conspiracy,  and 
that  defendant  was  murdered  in  pursuance  of  the  conspiracy,  and 
that  the  verdict  should  be  guilty,  is  not  erroneous— 49  Cal.  650.  See 
jfost,  §  1127. 

1094.  When  the  state  of  the  pleadiogs  requires  it,  or 
in  any  other  case,  for  good  reasons,  and  in  the  sound 
discretion  of  the  court,  the  order  prescribed  in  the  last 
section  may  be  departed  from. 

It  is  within  the  discretion  of  the  court  to  depart  from  the  order 

{prescribed  in  the  preceding  section  as  to  aiguments  of  counsel— 43  Cal. 
!)5,  It  is  competent  for  the  court  to  require  the  counsel  for  the  de- 
fendant to  open,  and  the  counsel  for  tlie  prosecution  to  close— 44  Cal. 
100.  Where  nothing  to  the  contrary  appears  on  the  record,  the  pre- 
sumption is  that  the  comt  had  good  reason  for  allowing  associate 
counsel  to  conclude  the  argument  before  the  Jury— 46  Cal.^03;  see  47 
id.  105;  43  id.  155. 

1095.  If  the  indictment  or  information  be  for  an  of- 
fense punishable  with  death,  two  counsel  on  each  side 
may  argue  the  cause  to  the  jury.  If  it  be  for  any  other 
offense,  the  court  may,  in  its  discretion,  restrict  the  ar- 
gument to  one  counsel  on  each  side.  [In  effect  April  9th, 
1880.] 

In  a  capital  case,  the  court  may  allow  more  than  two  counsel  to  ad- 
dress the  Jury  on  each  side— 48  Oal.  236;  see  43  Cal.  153.  See  Const. 
Prov.  ante,  pag3  17.  See  ante,  S  1093,  subd.  5,  note.  The  order  of  ar- 
gument is  subject  to  the  discretion  of  the  court— see  ante,  §  1094,  and 
note;  and  see  55  Cal.  298. 

1096.  A  defendant  in  a  criminal  action  is  presumed  to 

be  innocent  until  the  contrary  is  proved,  and  in  case  of  a 

reasonable  doubt  whether  his  guilt  is  satisfactorily  shown, 

he  is  entitled  to  an  acquittal. 

Borden  of  proof.— In  criminal  cases,  the  prosecution  is  required  to 
prove  two  things;  ilrst,  that  the  crime  has  been  committed;  and  sec-, 
ond,  that  it  was  committed  by  the  person  chargedt  and  by  none  other 
—31  Cal.  567;  see  24  Pick.  366;  23  Ala.  693:  McCahon,  134;  6  Mo.  455. 
"Without  some  evidence  tending  to  show  that  a  crime  has  been  com- 
mitted, the  questionas  to  the  person  by  whom  committed  cannot  arise 
—31  Cal.  567.  That  a  crime  has  been  committed,  cannot  be  proved  by 
the  extra-judicial  confessions  or  statements  of  the  prisoner  alone— 31 
CaL  568;  33  Miss.  352.  There  must  be  some  corroborating  circumstan- 
ces tending  to  show  that  a  crime  has  been  committed— 31  Cal.  568;  82 
Id.  81;  see  15  Wend.  148;  26  Miss.  157;  32  id.  450;  16  Wend.  53;  28  Mo. 
219.  Where  there  is  an  entire  want  of  evidence  of  the  corpus  delicti, 
except  statements  made  by  the  prisoner,  the  court  should  direct  the 
Jury  to  acquit— 31  Cal.  668.  The  evidence  must  be  confined  to  the 
crime  charged--35  Cal.  670;  36  id.  526;  32  id.  81.  Guilty  knowledge  is 
an  essential  circumstance  to  prove— 16  Cal.  98;  but  Immaterial  aver- 
ments, which  may  be  rejected  as  surplusage,  need  not  be  proved— 31 
N.  H.  521;  7  Iowa,  255.   Burden  of  proof,  when  shifts— see  post,  §  1105. 


The  hypothesis  conteHdsd  for  br  the  ri 
Iho  def  cnOHnt  noi  guiuy— I'lal 


Ai  BnlnM  thB  dgfendanl   Ihe  facta  DUiBt  lie  prorcd  befond  a 
Teasonible  ilDDbt— S  Cal   lis    vbUe  oa  the  put  ol  tbe  deteivlant 

trepondeiatlns  pioot  la  nUA^ent  to  SatabUih  a  face— s  Cal.  129.  6lil. 
lO'sild-SUi;  aeaOCaLII.  PnanmpOaa-aeepaif.i  1102, note. 
Frorlnos  otjnrr.— It  latba  peenllK  Dnrlnoe  ot  the  Jiu?  to  draw 
thacmicliulouafTdmtheeTidence.lDirDlcli  tberannoc  to  belater- 
fendwlth.noc  prahItdt«d,iioraliledbrtlncoart-«ee  LICaLa;?:  21 
...  .»,.  »./*  iiv:  ij  1.1.  oi  ..1  i|)[|.  33  63,2|j.  BO. It  IB  their  proYfncB 
.  Identity  of  propBrty--32  Id.  &;  23  Id. 


Ill  nnpreludlced  knowing: 


taQni]maIlce-eid.!14!  and  the  Idem 


ti  id.lali  31K1.409:  : 

3U.iUi  and  the  Identity  of  propertj 

IS).   Tha  dccmnMances  pTOduclng  the  concLoBJonB, 
pnadans  themselves,  are  thesublectaof  proof-aCF 


fas 


M  li  that  state  which,  after  entire  comparison  and 

II  tbe  evidence,  leaves  the  minds  ol  the  larora  In 

tbatoofuUtlcii  tIM  th^  cannot  Bar  they  feel  an  abldlDEcoiivlcUon,  to 

^oenalDtr,  of  WatruUiof  thecharge-4T  CalW;  441d.29»j  a 

IntrwatCDnTinoas  and  directs  the  uDdeistandlng.  and  satisfies 
"'-*- -  — ''jsewhoarelMrandtoaetconaclentloualy 


a^hs  oC  greater  Importance--^  Cal.  373;  Bea314ev.4U9;  10  Ulna.  407; 
are  entirely  satlafled.  from  the  evidence,  that  the  defendanb  la  galfty— 

Where  two  neraona  at  the  same  time  fire  at  Bnotber,  and  there  Is 
noevldenceorconsplracy.and  the  Jai-y  are  In  doubt  as  to  to  wblGti 
killed,  theone  on  trial  Is  entitled  to  the  beneflt  of  the  doubt— 4»  CaU 
i»i  bat  otherwlae  If  there  Is  proof  ot  a  ooDspltacy— Id. 

""    ■         '    ■»  testiiDontri  taken  together,  leaves  no  nioni  for  a 


leaaonable  doubt  ou 
proTed-4aCaU338. 


425  TBiAii.  §§  1097-1100 

1097.«  When  it  appears  that  the  defendant  has  com- 
mitted a  public  offense,  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degrees  only. 

Sec  ante,  S  1016,  note. 

Instances  of  conviction  of  lower  ofTense— 4  Cal.  376:  5  Id.  278;  6  id. 
543;  17  Id.  U2;  35  id.  391.    See  ante,  §  1016,  note  3. 

1098.  When  two  or  more  defendants  are  jointly 
charged  with  a  felony,  any  defendant  requiring  it  must  be 
tried  separately.  In  other  cases  the  defendants  jointly 
charged  may  be  tried  separately  or  jointly  in  the  discre- 
tion of  the  court.    [In  effect  April  9th,  1880.] 

Separate  trials.— A  defendant  In  a  Joint  indictment  has  a  right  to 
demand  aeeparate  trial,  or  to  waive  tno  right— 8  Cal.  303;  see  5  id.  184. 
Where  defendants  waived  separate  trials,  bnt  before  the  Jury  was 
sworn  moved  for  separate  trials,  it  was  in  the  discretion  of  the  court  to 
refuse  tho  application- 55  Cal.  230.  On  electing  to  be  so  tried,  and  be- 
ing tried,  one  may  bo  a  witness  for  the  other— 5  Cal.  134;  20  id.  410;  2 
Humph.  99;  6  M9. 1 ;  1  Ga.  610;  4  Wash.  C.  C.  428. 

1099.  When  two  or  more  persons  are  included  in  the 
same  charge,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any  defendant  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  people.  [In 
effect  April  9th,  1880.] 

Discharge.— The  discharge  must  be  at  the  trial,  before  defendant 
has  gone  into  his  defense,  by  the  court  of  its  own  motion,  or  on  appli- 
cation  of  the  district  attorney— 48  CaL  253.  A  defendant  cannot  l>e 
discharged  from  the  indictment  without  trial  except  in  the  cases  vto- 
videil  by  statute— id.  One  indicted  as  an  accessory  is  a  competent 
witness  for  the  people  in  the  trial  of  the  principal— 44  Cal.  539.  An  in> 
stnictlon  by  the  court  to  such  witness  that  his  evidence  cannot  be 
used  againsthimseif ,  does  not  prejudice  defendant— id.  The  discliarge 
of  oaoaefendant  jointly  indicted,  to  make  hlmawitness  for  the  peopw, 
is  in  effect  an  acquittal— 34  Cal.  48.  A  promise  by  the  prosecuting  attor- 
ney or  the  committing  magistrate  of  immunity  from  punishment  fur^ 
uishes  no  ground  for  a  disciiarge  of  the  prisoner  when  on  trial— 48  Cal. 

«5m. 

1100.  When  two  or  more  persons  are  included  in  the 
same  indictlnent  or  information,  and  the  court  is  of  opin- 
ion that  in  regard  to  a  particular  defendant  there  is  not 
sufficient  evidence  to  put  him  on  his  defense,  it  must  or- 
der him  to  be  discharged  before  the  evidence  is  closed, 
that  he  may  be  a  witness  for  his  codefendant.  [In  effect 
April  9th,  1880.] 


§g  1101-2  TBIAI,.  «» 

When  jalst  dsbndoiiti  are  sepusUtr  tried,  «icb  may  boa  wltotaa 
tortbeotber-SOl.  lU!»ld.440!!HtunpIi.»!6Ho.I;ia>.«llJi  ^ 
Vaah.  C.  0.  tx. 

1101.  The  order  mentioaed  in  the  last  two  Bectioua  is 
aa  acg.uittal  of  the  defendant  discharged,  and  is  a  bar  to 
another  prosecution  for  the  same  oSense. 

QlBctarae  frDmlndictcaant— an  scquittal— 24  CaL  M;  Ke  M  Id.  253. 

1102.  Tlie  lilies  of  evidence  in  civil  actions  are  appli- 
cable alao  to  criminal  actions,  except  aa  otherwise  pro- 
Tided  in  this  Code. 


.—It  may  be  proved  tlut  defatdant  nu  knowa 
1  In  tJiB  IndlctmBntf  uifl  also  bv  another  name 

.)enonlDdlctedbTUiliiltlaU,therai:twbetaer 

ha  iB  ao  known  mar  he  pnt  hi  lame,  anu  If  »  niored  aralnBC  him  ha 
may  be  eoaTlcted-49  Ala.  Sll.   The  hiUlal  of  a  mlddTe  letlei  ot  a 


le  Is  nop&rtol  theua 

u  ^U.  by  which  appellation  he  was  gencra'Di'  known,  the  Indictment 
Isnotsostahiedby  pcoot  that  be  usnaUv  Blened  toth  christian  names 
by  Ihltlals-U  ObToSt.  431.  Wbether  a  person  19  sa  well  known  by  one 
name  aa  another  la  a  queaUoa  of  reDutalloa,  cuetom,  and  uasge— II 
arai-,S20;KeMHe.!ie». 

Upoa  the  lisaa  as  to  the  name  at  the  delendant,  the  tact  that  to  a 
fMmer  IndloUDenl;  by  the  same  name,  sbe  answered  on  her  arraign- 
ment, la  Droper  lor  oon^daratloaot  the  jury— 41  Me.  4W>  ItthBrelsB 
variance  In  the  sound  ol  the  name  ai  spalud  hi  the  IndlctmenE.  and 
provedat  the  trial,  delendant  oo^  to  be  acanlEted-amker  Cr.  R. 
11;  Imt  whersthe  dlflarence  la  acaredy  pettantlbla  the  variance  la 
lnimatecU4-»Al>.  IW;  IS  Gr^.l;  0SIU.1U;  8.a  It^eeu  C.R.TOI. 
The  qnestionof  I'dnit  khoix  Is  for  Uia  Jtiryandnotlortha  coait— 3« 
Oratl.  Ki;  but  wbere  deTendant  omits  to  submit  It  to  the  Jury  as  a 
qneatioa  ot  fact,  ho  waives  the  right  to  Insist  on  the  oWecClon— 14  Gray, 
«»1  M«2»Tei.674. 

Where  Identity  Is  an  Imponant  queaclon,  wltnesa  mar  be  asked 
where  hlfl  acquaintance  was.  una  what  was  his  own  business— M  Me. 
SB.  An  answer  made  to  the  clerk  of  the  court  demanding  his  name  Is 
part  of  the  teatlmony^49  Cal.  HA.  U  the  name  of  the  person  Injured 
la  alleged  aa  unknown,  the  proof  moat  correspond  with  the  allegstlon, 
,  and  Itthere  be  no  prool,  defendant  cannot  be  convicted— » Ind.  llSi 


lendlilatofUmuaiuotlvc,  tlinuflli  rc-racptc,  nro  ndnilsilblo-lT  Ala,  Ml. 
Where  motive  Is  Toalerialli  cnnnnt  iiniLniiginpil,  biittacH  from  which 
ItiaiuforredmuatbejiroveJ-iUH,  V.Ia7;  (noot  or  a  provloua  personal 

Farker  Gr.  B,  ISO,  Bi^parata  sud  ditlhjcc  relmifes  lujiy  be  proved  to 
oslatillfta  the  eilstence  uf  nmoliva  lo  FciuiiiiLi  tbc  crlaie  In  question- 

fJi,  An.  i'l3.  Where  the  charuFtfrof  an  act  depends  upon  the\nien- 
(loo  witb  which  )1  ma  iloiio.  thn  lEnomnr^o  of  tbo  person  (1alu|i  It  may 

Jniy  to  determlae  the  qnestloii  ot  Inlent— M  Cal.  iii.  Every  sane  ner- 
SDU  Is  prasomed  10  Inteud.  the  oouseqaeucea  ol  hla  own  act,  and  an  vt- 


nay  lie  Interreil  trDm  [acts  and  clccumaliuices— sea  Deity's  Crlm. 


Jodicial  notioa  will  be  taken  ot  llie  letrllorlia extent  of  (nrlsdlction 
-Io2Tl3;^lll.M;  S^DiSlSbI;  J^etenJaST""   ""         »         "       "" 

Alibi.— An  aliU  Is  n  fact,  anaiu  extitenee  l9  estnbllsbett  br  tbe  same 
evidence  aa  any  other  fact— tTAJaiSK!.  KnceiluatbeostaMlalwa  iw- 
Taidai«<««iaUsd«abl-T(Mdrtei»&ia.er«i<BIU.«rifilnd.njiU 
td.»ltW«s«!4ra.8t,4a.  lfOie<Ti^eeii(iiiadeiittDiBlna>e>- 
BOfuAle  dcnUiH  Ihonldb*  gorafatend,  altbg^  tlM  afiM  dM»  not 
eiactu  to  tlme-8  Baih,  Ml.  rWhan  tua  oCtmss  a  ahowu  te  liave 
Men  committed  dmbig  tna  alaiE  or  rait  of  rae  ii]glit,tlia  eilOence  ot 
tbaaHMongbttoeovAtlia  miale<aiiiab  time— 48  tnd.4S3.  Wbere 
tlis  ptiaouer  undemikaa  to  prove  au  aUU,  tho  prosecution  In  reply 
may(llaproral(--4Giar>M:  aee  1IIT.H.1W.  Tbe  mere  unsaccesarnl 
attempc to  establlah  an  oKtl  IB  entitled  to  iio  greatier  veiubt  ^tiuist 
the  ptboneT  tban  tbo  failacotoprorsaiiT  other  Item  oC  ilofense— 31 

mo.  mi  »iii.ui  aid.4ni  uouosCu))  uomn.  cm. 

RaaninpttTO  orldouM.— Alter  Indictment  tonud,  tbe  accnsed  Is 
ptammad  to  begnUtv  for  most  punraae*.  exoent  tbat  ot  a  fair  and  tn>- 
barUaltilallwtoTeaJiiTr— ISeT.tllilFaAerCr.USM.  CapadtrfiH 
crime  ctf  penoo*  abora  wren  jtan,  la  a  qnettloa  itf  fiwt— 11 VC  M6. 
A  irito  mil  beureHUDedto  luTe  acted  undaTooercbm  ol  berbnainnd, 

— •■—  "■ MtheumeMarmo^to  iwoDiUr^ia' ■'  — "- 

ntml— m^aa.UI.    Xbe  qu««tkm  orcei 


Mb/ the  Jurr—l  Parker  cr.B 

cobablted  togetber  as  busband  anil  tilte  I: ^ .. 

ilaiie,  aieepcia  cases  nbece  marriage  la  tlie  toundatlon  i 
toiMpunlsbad— :iical.  l£9. 


drunlcon  the  premlA«B»  Is  prflsoiL 


. .  Hiss.  IM.    Ibe  existence  of  a  tact  does  not  t&lse  ft  leseon- 

ablB  presnmptloD  of  tbe  existence  of  aaather  [aGt--9l  CaL  MSi  33  Id. 

No  Iniemiag  of  Eailt  can  be  drairn  from  tbe  prleanet  dscliDlns  to 
tesOfylnlUsownbeliaH-SaCil.BM:  yj  id.  7M :  «  Vl.  655;  see  imch. 
wLien  tesU^lDK  In  his  own  beba)/.  folia  to  eiplala  ft  isftteclal  fact  oi' 
circumstance,  the  Bamo  presumption  arises  H9  frDU  eacb  failure  by 

When  accused  is  so  silaaied  thai  be  coold  eTplaln  tbe  cinum . 
BUntlal  oiUenco  against  blni  If  lanocent,  and  be  falls  Co  do  so,  11  ™iU 
bo  prcaiuDed  tliat  tbe  jiroof ,  II  produced  Ijy  iilm,  lustead  of  rebutting, 
would  tend  lo  susUia  ttie  cbanie— 5  Cusb.  2S9. 

The  oiulsaioD  of  a  psitr  to  produce  evidence  sbonUjg  wbere  be 
vftsouftcerti^ilay.orbov'be  became  tjo^esscd  of  n  alvenEiini  of 
muner,  ot  otber  property,  la  not  ceaduslve  asnlnst  blm.  tbougb  It 
crcBtesBitnmiipiwniDptlonDf  gulitt  it  Isa  question  for  ibelury— 31 
H  Y  Nil  4S  aiTth  4H  Tbeon£sslm  of  a  party  to  maHe  bis  son  a 
iritiie*afarliliii.menbBcoul(l  have  probably  explained  some  of  tbo 
tbo  ]^^u!ljrw  »87  '  ^'°'"  BU    00    or     e  e  n  oa  o 


'S'iS 


Jono>  (N  CJ  IMi  *  Id  «u   i»lo»     Ji  ■    -,  (:.C,4foi 

IC miut  be BccomBBQled I ; J rouf  f  <!.:  rciulsr  tt 

MUd  S^  IS  He  398  16  Uo  34  4  i  Ti,  I.  :  1.  .  I  .'<:.;''.!  id.  HI;  41 
TBI.  SS9  fl  C  1  Am.  Cr  E  Jl  i  i.;.\  •^.  l,  ..j.  An  iWiere  part 
of  the  stnlen  jreoperty  was  found  con w;l1i>(1,  ami  llie  rojl  ot  It  In  pos- 
BesslouoldefeaiEtnt— 47  lisJ.  iOj;  orirbero  tbo  money  ivas  of  a  kind 
rnrelr  seen,  and  conslsla  o(  a  combination  of  pieces— l!i  id.  633: 19  Id, 

reasonable  doubt,  It  praitlcaJly  rebuts  tbo  presuiuptiou— 58  Ind.  310; 

fact  for  thB  lim'-^  lirev,  514;  J  Sev,  &'b.  i'22;  U  Met.  B34;  2  Ind.  9li 
nTei.M3iB.C,  lAm.Cr.  K.434;  ;cnr.  iP.551;  aill.WKIi  6  Jur.2E!; 
1  Lelgb  *  C.  437.   Fossessioii  ot  bank-notes  similar  to  Ilioso  stolen. 

AdmlraEoD*.— What  the  prisoner  salil  at  any  time  after  commluloa 
oF  tbeofteDselscompeienfeildencsBaalnstblni— eSBatb.  ts.  So  an 
■dmladoa  of  tact  niads  at  tbe  trial  In  open  court  may  be  considered 
by  the  Jury— S4  Cal.  Kl.  TbaadralasloaDfataelmsde  by  defendant's 
couuel  la  bli  presence,  audoot  objected  lobjr  blm,  U  pretamea  to  be 
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With  his  consent,  and  may  be  read  in  evidence  against  him— 26  CaL  531. 
An  admission  by  the  prosecuting  attorney  Is  binding  on  the  people, 
and  is  proper  for  the  consideration  of  the  jury— 34  CaL  fiOl.  Admis- 
sions and  confessions  maybe  implied  from  the  acquiescence  of  de- 
fendant in  the  statement  of  others  made  In  his  presence— 32  Cal.  98; 
63  Me.  129;  see  5  Met.  536;  39  Ala.  523;  32  id.  560.  The  admissions  and 
declarations  of  the  prisoner  may  be  proved  without  first  showing  that 
no  promise  or  threat  was  held  out  to  induce  him  to  make  them— 13 
Fla.  636.  Telegraphic  messages  in  the  handwriting  of  defendaat  are 
competent  evidence  as  admissions  made  by  him— •  Allen,  548.  They 
are  to  be  considered  for  all  purposes  to  which  they  are  relevant— 36 
Cal.  522. 

Evidence  of  admissions  and  declarations  must  be  confined  to  the 
subject-matter  of  the  Inquiry— 11  Gray,  323;  yet  the  jury  are  not 
botmd  to  give  equal  credit  to  all  parts  of  the  statement— 32  Yt.241: 
see  56  N.  Y.  95;  55  Barb.  551 ;  42  N.  Y.  270. 

Acts  and  declarations  as  evidence.— Previoos  acts  and  declare 
atlons  of  the  prisoner  are  admissible  in  connection  with  the  res  gesta 
where  it  is  necessary  to  prove  a  corrupt  intent— 36  N.  Y.  431.  Declara- 
tions which  are  voluntarily  and  spontaneously  made,  springing  out 
of  the  transaction  and  tending  to  explain  it,  are  admissible  -as  part 
of  the  res  gesta—^  Cal.  49.  Conduct  of  defendant  tending  to  show 
an  admission  of  guilt.  Is  competent  evidence— 41  Ala.  393.  The  con- 
duct, demeanor,  and  expressions  of  the  accused  at  or  about  the 
time  of  the  offense,  are  for  the  consideration  of  the  jury— 49  Ala.  381; 
5  Humph.  383.  Threats  made  against  the  parties  engaged  in  the  pros- 
ecution are  admissible  to  show  the  character  of  the  defense— 19  lowa, 
154.  The  declarations  and  statements  made  by  defendant  qfter  being 
charged  with  the  crime,  to  be  admissible  they  must  be  shown  to  have 
been  voluntary— 15  N.  Y.  384;  57  Barb.  353;  42  K.  Y.  200;  see  41 N.  Y.  7.' 

The  declarations  of  the  prisoner  cannot  be  proved  for  the  purpose 
of  drawing  out  the  reply  of  the  witness  to  whom  they  were  made, 
unless  they  form  part  of  the  conversation  put  in  evidence— 23  Ala.  44; 
Wherf  the  declarations  of  the  prisoner  are  proved,  the  jury  ought  to 
take  the  whole  in  consideration,  yetthey  may  reject  those  in  his  favor, 
and  believe  those  against  him— 21  Cal.  261;  13  Mo.  382:  23  Ohio  St.  146; 
10  Mich.  212.  The  prosecution,  in  proving  the  declarations  of  the 
prisoner,  is  not  bound  by  them.  They  are  taken  in  connection  with 
aU  the  other  evidence— 27  N.  Y.  336. 

Declarations  of  defendant  in  his  own  behalf,  as  a  general  rule,  are 
not  admissible— 9  Ired.  440;  1  Woods,  58U'  To  be  admissible,  they  must 
have  occurred  within  the  period  covered  by  the  criminating  evidence, 
or  tend  in  some  way  to  explain  some  facts  introduced  by  the  prosecu- 
tion, or  to  impair  or  destroy  the  force  of  evidence  against  him— 31  Ala. 
342;  47  id.  68. 

The  declarations  of  a  oodefendant,  not  on  trial,  made  in  the 
absence  of  defendant,  are  not  admissible  in  evidence  unless  made 
during  the  criminal  enterprise  and  in  furtherance  of  its  objects— 45 
Cal.  19:  7  Gray,  46:  8  Serg.  &  B.  9;  51  N.  H.  105;  7  Gratt.64l;  16lie.293; 
8  Ga.  408;  19  Mo.  227.  If  two  are  jointly  indicted,  and  tried  separately, 
the  declarations  of  one  not  on  trial,  if  there  is  testimony  of  a  con- 
spiracy made  before  the  killing  in  the  presence  of  defendant,  may  be 
received  in  evidence  against  him— 49  Cal.  166. 

Promises  and  threats  made  by  a  third  person,  after  indictment,  to 
a  witnessfor  the  prosecution,  to  induce  him  to  leave  the  State,  are  not 
admissible  against  defendant  unless  his  connection  with  such  third 
person  is  otherwise  shown— 28  Ala.  71;  49  id.  173;  providing  such 
conspiracy  is  afterward  made— 47  Cal.  397;  39  id.  52;  but  if  made  after 
the  offense  is  consummated,  they  are  not  admissible  against  the  other— 
o2  Cal.  212;  but  where  the  accessory  is  tried  before  the  principal,  the 


i 
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acts  and  coniinct  of  the  latter  immediately  after  the  offense  are  nA- 
mlssible— 33  N.  H.  216.  It  is  proper  for  the  court  to  instruct  the  jury  to 
disregard  them  unless  such  conspiracy  is  proved— 49  Cal.  649,  They 
are  admissible  to  show  that  the  previous  confessions  of  defendant 
were  true— 19  Iowa,  94:  see  id.  312.  The  declarations  of  one  of  two 
defendants  are  admissible  only  against  the  one  who  makes  them-47 
Ala.  673. 

An  act  of  a  third  person  done  in  the  presence  of  the  prisoner,  is 
equally  admissible  as  a  declaration  made  in  his  presence— 1  Keyes,  66; 
but  if  made  when  he  is  not  present,  they  are  not  admissible— ^2  Gal. 
616;  nor  is  it  admissible  unless  it  is  shown  that  he  was  immediately 
concerned,  so  that  his  silence  may  be  construed  into  an  admission— 55 
Mo.  520;  but  see  u  Allen,  271.  Where  there  are  circumstances  of  com- 
plicity between  the  prisoner  and  his  wife,  evidence  of  her  exclama- 
tions  at  the  time  of  the  kilUng,  if  in  his  presence  and  hearingi  is 
admisslble-45  CaL  143;  39  id.  86; 

If  declarations  are  offered  against  another,  made  in  his  presence, 
ana  IC  there  is  evidence  that  he  heard  and  understood  them,  the  jury 
is  to  decide  whether  he  understood  them— 51  Cal.  597. 

The  declaration  of  a  child  too  young  to  testify  is  not  admissible— 
41  Tex.  352;  so  of  words  spoken  in  sleep  or  stupor— 19  Cal.  40:  39  N.  Y. 
39;  4  Gray,  41. 

Declarations  of  husband  cannot  be  given  against  the  wife  on  her 
separate  trial— 50  Ind.  557 ;  nor  are  the  declarations  of  the  wife  admis- 
sible against  the  husband— 19  Cal.  275.  The  exclusion  of  a  declaration, 
wnen  properly  made  and  no  advantage  to  the  surprise  of  defendant 
is  attempted,  is  not  error— 17  CaL  389. 

Statements  in  evidence.-A  sworn  statement  made  by  the  prisoner 
upon  bis  examination  as  a  witness,  before  he  was  accused  of  the  crime. 
Is  admissible  ugainst  him— 5  Rich.  391 ;  10  N.  Y.  l3;  41  id.  7;  but  other- 
wise iC  he  be  under  arrest  at  the  time  of  the  examination— 15  id.  884; 
see  66  N.  G.  1U6.  The  evidence  of  a  committing  magistrate  as  to  the 
statements  made  by  the  prisoner  on  his  preliminary  examination  are 
not  admissible  on  the  trial— 43  Gal.  658.  The  Act  of  1866,  §  865,  is  not  ap- 
pUcsble  to  preliminaiy  examinations— 43  Cal.  559.  The  sheriff  may 
testify  to  statements  or  accused  after  arrest.  If  they  were  made  volun- 
tarily and  without  threats  or  promise  of  reward— 44  Cal.  539.  State- 
ments made  by  a  prisonerin  his  cell,  in  the  absence  of  threats  or  prom- 
ise of  reward,  are  admissible  against  him— 108  Mass.  285.  To  prove 
statements  made  by  defendant,  a  memorandum  made  at  the  time,  or 
soon  after,  may  be  referred  to— 49  Cal.  169;  but  they  cannot  be  proved 
by  such  a  memorandum  alone— 14  id.  144. 

Statements  of  third  persons  are  inadmissiblo  unless  accompanied 
with  proof  of  defendant's  statement,  or  conduct  in  response  thereto 
—54  Cal.  89 ;  In  harmony  with— 32  id.  98 ;  49  Cal.  171.  They  are  evidence 
only  so  far  as  defendant  admitted  them  to  be  correct  by  assent,  silence, 
or  acts  on  his  part  construed  as  assent,  either  words  or  conduct— 49 
Cal.  171;  64  id.  89;  32  id.  98. 

Where  defendant  gives  in  evidence  a  statement  made  to  him,  he 
cannot  prove  his  reply— 4  Zab.  843.  The  party  calling  a  witness  is  not 
permitted  to  prove  statements  made  to  others,  which  if  testified  to  on 
the  trial  would  have  made  out  his  case— 49  Cal.  384.  Statements  made 
to  the  prisoner  in  respect  to  his  connection  with  the  alleged  offense 
are  admissible  to  show  his  conduct  when  they  were  made,  but  not  as 
evidence  of  their  truth— 53  Cal.  613;  49  id.  172. 

The  exclusion  of  statements  of  the  district  attorney,  which  have  a 
material  bearing  for  the  defense,  made  under  circumstances  of  pecul- 
iar relevancy,  and  the  credibility  of  his  own  witness,  is  error— 34  Gal. 
591. 
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Statammtt  of  tb«  Iniimd  putr  tencUng  to  eicnlpaba  tbo  prlioner 
■re  praiWTlr  ezclnaM-31  CaL  IW. 

^nmnMlqiM,— BvliIeDoaof  a  eoifemtlm  betneMn  ew 


betweea  UwinlHHur  ma  Ills  HeomiUcBiMiHe  tl 
MnithauvDsilTenla  erUonce  a^Unn  idn-M . 
DlHwioCasaDnnKloii  li  not  aamlnlUe— W  C*l 
tMrennlniWrnuv  M  prorea  br  ^er  witnnw 


.  _ie  GommllUoa  mu- 

NAUkNU.  Brfdence 

~-'  -M|a»ia.«M:  bat 

«l  CaL  l»I  48  Id. 

The  plolntUT!*  entltlsd  to  caU  ont  on  thai  took  placa  In  a  oaBSOlta- 
t[oii  bcnreentliewUneiianclDne  of  the  defendants— aa  Col.  IBJ;  31  All. 
SM,  sea  19  Ala.  672.    Conversations  are  to  bo  reoelTed  wicti  greae  eau- 

pcoted  br  aaoUier  wltoess— SO  Cai.  iw'i  13  Id.  236.  A  coUTeiBstlon 
partly  In  EagHih  tmd  panir  In  Chinese  can  be  pioied,  Die  EiKiUh 
partbythuiBwboandersKMjdli.tbeClilneaBbT  thosowaounaerslooa 
ihat,  it  both  acciuedaiid  his  TlcUm  understood  both  languagM— W  CaL 


EX" 

Lltedoi 
De&nd 

olicnmKaiices  attending  th 
three  daja  after  1 =  — 


ezpeetlutodte-MCaLtUi  tild.l 
AUen.^l  21d.m.  biquli?  Into  t 
not  >dmlulbls  on  the  point  ot  cisdll 
l(LUinia.fil2!lUld.«M. 


U^  or  competency— ei  CM.  K 

Ooofeasloa  of  ei 

^^lothe^,^^y^ll^.  I -li- ,■  ,  m  uur- 

'coalirp.'iln!! '     ■  ,  '■  ii.inntof 


eoDlenlonoi 
liMiioaar'' '"' 

aieraBji 
Htmceoti 


ooDleBlonotculIt— I  Uar.{Vvl.i!.\n.    Aioi'mb^ror  tiitjiider'sfamUi-    . 

u.— CoofeMlons  and  admlsslfu.!  ouabt  to  lie  very 

_, before  they  are  ncrmltcod  lo  be  proved  na  oif. 

rfanllt-M  Cal.  ISI.   TbB)  II  was  held  on'ouEoua  to  aUow  prool 


f oonil— it  CaL  i;7.  They  may  be  proied  ■iii.a-.t  u,  mu  is-. 
ontBTlileiuie— <lHo.ni.  Awltnesamar teijtlCytoiiconCca' 
by  ibe  piuooar  to  him  throaga  the  sall-plpei  oE  a  jail,  tbaus 
knew  mm  from  his  voice— TiiPo.  Si,  31D.  T^ba  prisoner  U  e 
proof  ol  the  whole  eopfesslon—va  Ala.  M;  13  Id.ss'^;  but  tti 
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ant  ouiDot  ha  e  tli«    onCeMlon  Mil  ken  ont  on  tbe  Eround  Uiaj 


a  peison  waa  gall       a     n  h  n  b         Gray 

1*T    AconleBa    n  mad         o         wr  e— PWIL  H 

Ijys    Bra  or   ho  ]    y  n  raa       17  an 4 

Ga    I   b  <r  ve  o  euU       U  y  L      Ik  n  on  mads 

D       daytoaDors  nn     u  u  nc  a  oner'  luryi   admissible— 

3li  Misa.  en.  Tha  conttualous  of  a  prlucilial  are  adinissLlils  wesUbllah 
ilieRDlltDf  the  accessory— 34  Miss.  Gil.  The  confessloa  of  annccom' 
pUce.made  uuderaptomlsofroin  thaprQaecutian  tLac  beshoold  uut 
be  tried,  la  admlaslbfe-li)  J'lcit.  «S.    l£at  accvaed  bad  uiUted  to  get 


433  TKUL.  §  UOa 

■Dottier  cnC  of  Jail  wba  wmiM  aid  Um  In  Bwiptuff  la  admlislble 
■talnat  cbe  cue  aiding  lili  auupe-^B  Cal.  U(  bw  fSl  copisaUoB  ft 
honMldef.  tbe  pcoMimtloii  cannot  prare  tlw  ooofoaloiia  octna  ttint, 

In  «.«jMinu»rfilrf»ul»n«  .1— t^lu— .Ml— .^l».      IrtKI-   ^W 

A  conieulon  made  to  an  tmeerirbo  bH  aw  pilHoor  In  cnBtoiv>iI 
Tint  Initnrrrt  Ttt Imnmnnr mnwin.  !■  ■flmlinMn  lira  ill  Ibaetr- 
eomstnoe,  ttu  ■  paHf  U  at  tta  ttnM  niilwinefM*  DOtot  tti^niat 
clent  to  siolnde  a  eontsffilon  at  emottaa  II  ^Wt  S  C.  I  CMcn 
C.I(.411iIlQa.ZU;elie<l.M9i4PBr&t.9HilBH.ir?i(^kirCr. 

OonfaBOioni  voloatarilir  made  atCer  amsC,  and  while  IiIb  Iiandii  and 
teoC  are  tied,  may  be  gtiea  in  evidence  agaliut  htm— 28  Aln.  9i  U  Hiss. 
eTlllence'on  the  ground  that  he  waa  Uleaallj  In  cnsto^'  iu.«n.. 
iwen^-four  bonis  expired  before  he  was  taken  before  aj 
MOalTM    *    — *— ^^-  — ^ '-'-  —  ■>- — ■ 


r  bonis  expired  tiefore  he  was  taken  before  a  magistrate— 
l,cantea>l«  I*  admualbra,  sTes  AooA^^ialnea  ^ant 

■i^^^laBt4U.  o<i3Hilani%awnoS^>Dcaoefln 
.„.-— _wii  wltli  tlia  priwmer  wei3nlsdble-ll  OiVt»li  MAA. 
Hi.  jTnaBuraCaot  OiKftaanteBaion  la  made  In  anairar  to  ft  qoastldu 

teulona  made  to  an  omcer.  wlUlDiit  promises  or  tareata,  partly  In 
Eagllah.  and  panl)' In  German  are  Bdmlsaible— J  Patter  Cr  B  M6.   A 


belM  atreated  bj  oia  era  who  n  itQayfound  theato  en  prop- 

aa  to  tberecoTerod  p  operty  we  0  admlBalb  0  n  evldenoe— 08  Maea 
lU. 

nJuff    bat  t  medeB 


settheKooda 
ConfeMtona  u 


lie   he  former  eooteas  on— I  Lol 
It  confess  on  to  bave  been  mad» 


tb    sun    h  pes  uid   esn  ai 


Ublli     Uut  such  laflneai 


oaadmigslblc-SEkll. 
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on  CDDjacture— as  K.  Y,  HI.  It  cannot  bolielpeil  out  byttmjary  by 
UWng notice  from  their  own  knowieUgo-S  N.  Y.  Supreme  u;  8.  M; 

evidonco  introdnced  intoit-|i  Gray/lM.^CLroumsUji'lM  cvldonco 

W. !»""««. 215;  « ia?iJ7 j^ildllff/"" Eanli imUifttOtrialD of  laeiill. 

donht  "aniJ  BonlOi  rpiaril  tu  iiidciiciidcpt  aii'd  matettal  (acts-OS  IM. 
339;  9  Blackf.  179!  fiCwin.  au.  WUcatbe  prasecQtlonBeekoi"  ><»<>> 
lettafn  inference  from  a  Riven  Btsto  of  facts,  it  Is  Liemnbe 


such  loterencD  Is  nccesaary  and  unavoidable  from  tl 

«Vthfl''BamB'^ 
itimony— 4a  d 


sbonldbaaneb  ssCo  produce  nearly  tbe  aame  degree  of  certainty  na 
tharwblcharlaes  from  direct  testimony— 4a  CsTr^;  M  Id.  m.   ft  la 


_uC  sniBclenC  thikt  1 ^.^^ 

eaia  Boaght  to  be  eitalillslted  l>] 


to  a  mona  certainty  every  otber  bfootbeds-K  Gftl.  2U;  38  Id. 
inrfy  of  Bie  iOT  to  coMTlet,  mrtwiaiMMMUin  aath  orlJance  may  not  ba 


ralslDgapreauiDptlonorguUlr^Kiik.ei;  It  may  lie ovidenca  ol  miii- 
Ice  and  ofa  Dnmedltateil  dralaii— at  H.  T.tt.  miere  propeTty. al- 
IGSM  to  haie  Bs^  oUalnsa  by  nwaosol  Uiniti,  wauftenranlt  founa 
concsaleil  Id  daftudonW baute.lt  Ii  ■OmlHUflb,  « tendbw  to  Mow 
KnlitykDOVlednaudlnteii^^HS.71,  TtMtnppnndOD.aaKnKtlaii, 

ni-«uinii«alininignf  n»lil»iu-j  hy  «^./.n«i<,  ^^  ^  >l>^,HH^^^^p^l^«  Jmw.  whli.h 

tin  Jury  mv  draw  unCavontlile  lutcrancea  anliat  blm— 1ft  IIL  4ia. 
EBIwhood,  eratioQ,  ortUenee  oikthepan  of  oiAAitpeeted  of  crime  Is 
evidence  tor  tlie  coaslilerauon  of  tlie  Jury  on  tlie  quemon  of  ([aUl--(S 
Mb.  na.  SUetice  gbowliiK  annaaal  Berlonuiess  on  tbo  part  ol  one 
chBixed  as  participant,  at  or  about  the  time  ot  the  crime.  Is  a  circum- 
Btauca  fniiu  wblcu  guilty  knowledge  may  Ue  Inferred— IT  Ala.  61S. 

IsndmialLI      [I  Ji    I  Lu  I  ]  pjrtuiilty  to 


thequestioaoIgDlllyocnotHDllty.aDdlstoljbuiiuuuciiiiiuj  ludjuij 
In  loiinectlonintli  other  facts-&cal  sen,  tgid  iisa,  Miil.^i:  tiid. 
292,  2»  Id  IK,  11  Id  31D  overruled  The  jury  may  take  evidence 
of  Booa  cbarwiter  Into  conaideratlan  for  the  jnupoM  ot  deleimln- 
Ing  wb&ber  It  cnMei  a  reucuiatfle  doubt  of  Eli  fuUt-U  Id.  ffiSg  44 
ld.S89iCaiLut.  ETldeneaDf  gobatlBiacterlanotonlyof  TUniln 
tUMMiDl  sua.  but  la  entitled  to  be  couldeied  nhen  the  tntbiuiny 
teadinnoaytpatabllibtliojiatltaf  delendaiit.uiawlll>omelliiiea 
lti^aeM?lilonbt--M  Cal.  ^i  U  Id.  SBI;  Id.m;  S  Keyei.  3Wi  M> 
^rth  t^H^T.  1IS|  ■  Jone*.  (M.  C)  U;  18  Alat  TX;  fl  U.  OU;  i 
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d  the  l^al  presmoptlon  ol  Innocence,  mar  be  given 
br  tbejuiy-M  <&.!8S.    II  Is  leBtticted  to  Qo  tr 
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Adm    si  lllty        t1  ts  pen  la  the 

potweSB  th   ad  erae  portr  Is  Bdmlsa  ble  afte  prtMluce 

tba  rlgluUs-  De  a  i  MBtnhSFort.  U  Wliete  b  «  Men  vaa 
atkedll  lieliads[gneilBpi9«rMamtida  tenoi.ud  berore  uuwe> 
lug  la  BhowD  and  he  exuniM*  tte  oilglind,  It  li  iwc  CTTor  to  Bdmlt  bis 
■newer  lu  eTldeDce-~43  CoL  Mfc  Sw  exUMM*  M  a  corponUon  may 
be  prored  by  repot«tkip-*7CBl.  (uTnuiffi.O.  0.  ISO.  If  eyldenca 
baa  a  tendency  to  prova  apaittnilaTcfuntei  It  Is  adnibnlble.  althoarh 
It  alio  («iids  la  piore  another  aepaiste  and  lUstloct  offeose'-as  Uo. 

Where  sTldsnce  Is  oS^rsd  on  tho  psit  of  tbe  delendanl  whith  is 

chsDcearevGiBal— laCsf.'lgT.  Evidence  oC  tbe  prisoner's  inilltypar- 
tlclDsilDD  In  the  commlMlab  ot  a  crime  nholly  disconnected  from 
thai  for  vhlcb  be  19  on  trUil.  Is  not,  as  a  Reneml  rule,  admissible— 31 
Cal.S69{32ia.80:  TlFn.  SC.  CO;  2  Atk.  iS;  m  S.i;.4aSi  fiW.Va.e32t 
aee  1  WbeeL  C.  d  31;  6  Humph.  9. 

There  Is  a  vide  dlMinctlon  becneen  ImoiaCerlal  and  Ineompetent 
eTldeaca— lU  Cal.  338.  It  nay  be  material,  aoU  still  be  Incompetent— 
IBCsl.  338.  Where  irrelevant  testimony  ts  calcnlnted  to  mislead  or 
prejudice  the  minds  ot  the  Jury,lt  Is  error  to  receive  It-seoOPaaCJ. 
LJ.BBS;  UCal.  97T;  laired.  IM. 

Holing  ont  e»ldeooe.    Holes  of  eTidenee.— The  Benersl  mJes  of 

Immsterlsl  andlrrclevanctesllmony  may  ba  ruled  out-6  Pan.  C.L.ji 
eS2;  Id.llffil.  ThoobJectloDtbaEevtdeucelslnunaterlaldoesuotralse 
thepolnt,  whether  It  la  admissible  to  Impeach  n  witness,  or  competent 

dlsturbe'd-iJcal.ee.  ™  "^  "  ■'       *"*"  ™     '"' 

A  party  oaniiDt  bo  precluded  from  Rlvliigerldence,  unless  It  ap- 
pear with  certainty  that  such  matters  m volved  have  been  determined 
IfBlusc  him  by  competent  Judicial  nuthorlty— 29  Cal.  Mn. 

A  party  otj*otlBC  *<>  ^^  admlssloa  ot  evidence  must  specify  the 
noiuKlcf  UaoUseUoii,  or  bla  objection  ivlll  be  deemed  waived- ts 
ail.lia:!8ia.OTritls«ampetentfor  tho'defendant.onachargeof 
felony,  to  counnt to  tiiolntnidncnon  of  evidence  to  which  be  might 
-"• —  ' 1  o^etea-a  CaL  in.    Eaycsdroppliig  Is  not  a  valid 


.I'dSetendSt'fti'lIsto , 

purpose,  ho  cannot  ntterwarU  comp^n  ihat^tt  was_1nadmlMlble  for 
a  prostitute.  tUe  defendant  Is  i 
dence  waa  daifed  1^  the  cou 
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celyed,  and  the  proffer  not  subsequently  renewed*  and  no  effort  made 
to, obtain  an  ultimate  decision  on  the  point,  it  must  be  considered 
waived— 43  Cal.  32. 

Oompetent  evidence  cannot  be  ruled  out  oh  the  ground  that  it  is- 
Inconclusive— 63  Barb.  618.  Bullng  out  testimony  and  permitting 
either  personal  presence  of  the  witness  giving  it,  or  his  rejected  state- 
mentsastaicendowntobereadtisnoterroronwhicha  reversal  will 
be  had-28  Cal.  465. 

Testimony  on  former  trial.— The  accused  may  waive  his  constitu* 
tlonal  r^ht  to  be  confronted  by  witnesses,  and  testimony  on  a  former 
trial  may  be  read  as  evidence— 29  Iowa,  133.  That  which  a  witness  testi- 
fied to  on  a  former  trial  of  the  same  case  may  be  given  in  evidence 
on  the  second  trial  if  he  has  left  the  State— 46  Cal.  46:  45  Cal.  143;  S.  C. 
3S)  CaL  56 ;  see  4  Binn.  110 ;  10  Serg.  &  B.  17.  It  is  producmg  the  testimony 
anew,  and  is  not  using  or  referring  to  the  former  verdict— 46  Cai.  46: 
but  the  substance  of  tne  testimony  must  bo  given,  and  not  what  the 
witness  conceives  it  to  be— 3  Wash.  C.  C.  440;  10  Humph.  47D. 

Where  the  testimony  of  a  witness  on  a  former  trial  was  founded  on 
a  written  memorandum,  since  lost,  defendant  may  show  that  it  waa 
not  in  tho  handwriting  of  the  witness— 4  Gray,  42 1 .  A  grand  j  uror  may 
be  compelled  to  testi^  as  to  evidence  before  tho  grand  jury— 7  Ireu» 
96;  andTdefendant  may  prove  by  a  person  who  was  present  what  a  wit- 
ness testified  to  before  the  grand  jury— 25  Gratt.  921 :  so  tho  testimony 
of  a  deceased  witness  at  a  preliminary  examination— 54  111.  325;  17 
Ala.  354;  17  Vt.  65»:  73  Fa.  St.  321 :  but  it  is  not  proper  to  ask  a  witness 
to  recurto  his  recollection  of  his  testimony  before  the  grand  jury— 11 
Gray,  73. 

Parole  evidence  of  the  testimony  before  a  coroner's  inquest  which 
was  reduced  to  writing  by  him  is  not  admissible— 2  Halst.  220.  It  is 
not  admissible  until  the  absence  of  the  written  evidence  is  accounted 
for— 17  Ala.  415;  see  15  Ala.  749.  Parolo  evidence  may  be  given  of  the 
contents  of  a  writing  without  accounting  for  its  absence  u  the  object 
is  to  prove  collateral  facts— 2  Zabt  212.  'ihe  prosecution  on  a  second 
trial  may  prove  what  a  witness,  since  deceased,  testified  to  on  a  for- 
mer  trial-47  Cal.  402:  45 Cal.  143;  35  Tex.  587;  22  Ark.  372;  23  La.  An. 
347 ;  10  Bush,  190 ;  43  Ga.  88.  A  person  who  kept  notes,  and  who  swears 
they  contain  the  substance  of  the  testimony,  may  read  his  notes  to  the 
jury— 45  Cal.  144;  but  the  memorandum  taken  is  not  competent  evi- 
dence—3  Strob.  33. 

Wsitings  in  evidence.— Press  or  machine  copies  of  letters  purport- 
ing to  have  been  written  by  defendant  are  admissible  in  connection 
with  proof  of  due  effort  on  tho  part  of  the  prosecution  to  produce  the 
originals— 7  Allen,  548.  The  contents  of  a  letter  written  by  defendant 
cannot  be  proved  unless  it  is  shown  that  tho  letter  is  destroyed  or  is 
In  the  possession  of  the  adverse  party— Thacb.  C.  C.  28.  The  prosecu- 
tion cannot  give  in  evidence  an  anonymous  letter— 1  Denio ,  83.  An  un- 
answered letter  found  in  the  pocket  of  the  accused  when  he  was 
arrested  is  not  admissible  In  evidence  against  him— 1  Parker  Cr.  B.  11. 
A  letter  written  for  the  prisoner  by  the  witness  while  in  jail  together 
is  not  admissible  as  evidence  for  the  accused— 23  Ala.  44. 

Proof  of  handwriting.— To  prove  handwriting,  a  witness  must  have 
seen  the  person  write,  or  have  corresponded  with  him— 2  Zab.  213;  see 
26  Pa.  St.  388;  6  Parker  Cr.B.  120;  4  id.  319.  Persons  skilled  in  hand- 
writing are  competent  to  testify,  altj^ough  they  never  saw  the  person 
wrlte-^  Ohio,  5.  Experts  are  permitted^  to  testify  that,  on  compari- 
son, they  believed  the  handwrltiug  to  be  the  same— 14  Ohio  St.  222 ;  46 
N.  a.  497.  An  expert  in  handwriting  may  testify  whether,  in  his  opin- 
ion, anonymous  letters,  in  a  disguised  hand,  and  calculated  to  divert 
susiHcion  from  the  prisoner,  are  in  his  handwriting,  and  may  give  the 
reason  for  anch  opinion— 5  Cush.  295.   The  skill  of  an  expert  in  hand- 
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wrltliut<»D[iot  be  tested  brrls'^B  betere  him  Inelenst  piq>ento 
coDtiaulct  bis  testlmonr  ^  tn  tbe  ttsnilinlting  contained  Id  tbem— II 
filaichC.  390.  In  the  case  ot  Uccdaoc  papers  to  old  that  no  IMi^  per- 
son  can  be  proilnOBd,  tbe  tuBdwrlilne  may  ba  proved  by  compartoon 


provedto  bo  ccdiiIdb,  coiuparlsona ma; bo mada  between  It  and  flu 
irrltlDg  In  dlabnte  by  Mtnesses,  who  may  clre  OielroplnlanBtaundeil 
oucoinpariBoii^aUitf  wUehUtobo  inUMttad  to  UMjuy-^  N.  H. 
4ili  MS.  H.Wti  wnfroi  1  DbhIo.  Ml.  It  ii  tn  tbs  ]ni7  to  doclde 
wbeUier  tbe  seotuuineHot  BtnWiut  I*  prared  beymdaieaionaDIe 
doubt-»  Vt^BSj  tnt  us  lU  Kua.~<ISl.  Ibe  (tennlneiius  at  band- 
wilting  nuiDot  be  pnived  or  dlaprored  br  nlloiniia  the  lorf  to  com- 
pars  It  nltb  Uia  liaDdVTtthisot  tne  party  prorea  or  admitted  Erenaina 


leelimony  elven.  but  aro  not  admlssiblo  If  taken  tbrouab  an  Interpre 
cr— S4  Cal.  a2I.   Entiles  In  the  buEloess  boots  ot  a  dilid  person  ai 
admUslble  la  erldence^-W  K.  H.  4ff7, 
Adieniiemenli  maj-be  read  to  tbo  Jury.  In  order  to  ^ect  flio 
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erldoDce  <a  OGlautBilor  to  the  pedoil  of  tho  oOsnaB  mar  00  adduc  ed 
—BN.If.SUi  Uld^i  BHIeh-HDi  aiPlcttU:  tamJUt;  111  Ua9a. 
ttl>:l»  Id.  is;  UlU.lSriU  Ala.M:U  IXs-Wt  mViA.  Ill  i  but 
erldeuee  ot  Impnper  lamUlarltleB  villi  otheci  u  iBWImlialble— m 
Conn.m;  uorldeDoaoI  apcopemltrto  commit  the  itfane  tslnad. 
misMble-H  Ahk  KS)  wa  Baobmna  of  tlw  irlfo  ud  imnon  in  tbe 
uetgbboilioodaMliuamMtlNe— It  Ala.1Ri  BHnmpli.  K  ^lepsrty 
-wltliiiham  ddwdaot  is  an^d  to  Inro  commictld  tbe  oSenie  la  a 

'at  *S8S»-11  AliirnJi  bnt  neltber  biuband  nor  ulto  are 

it-U  KeTlOl,  Itrant  21B,  4llini    3W  *a  Mo  6-2,  but  aea 
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lattho  OoUiUujtwaacBjrrt  1  ii  i  li  in  1  1j  t  b  rutJcbrougb.la 
smBclenCnrooI  ot  burning;— 50  Ci ).  JiNi  IJid  3M  If  no  oneitlon  la 
tlio  buUdbig  stood  tesllmony  as  to  In  onncrslilp  ta  liralimuil— 39 
COL  IWI.  11  la  not  uecDssaiy  locomlctlon  ibat  the  evidence  EtaOBld 
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8bow  that  the  principal  In  the  offense  humed  the  house  or  applied  the 
torch  with  his  own  hand— 39  Cal.  75. 

On  a  oharge  of  procuring  another  to  hnrn  a  house  hy  means  of  ker- 
osene furnished  by  the  prisoner,  it  Is  competent  to  prove  that  there 
were  stains  of  kerosene  on  the  shirt  of  the  accomplice  when  he  set  the 
fire— 58  Me.  238.  In  an  indictment  for  arson,  with  Intent  to  defraud  an 
insurance  company,  it  is  sufficient  to  prove  a  corporation  defacto^  the 
compliance  of  the  corporation  with  the  laws  of  the  State  need  not  be 
proved— 29  Cal.  26U:  see  49  id.  344;  41  id.  645;  28  id.  507;  11  Wheat.  392. 
The  testimony  of  the  agent  of  the  corporation  Is  sufficient  to  warrant 
the  jury  in  finding  it&ae  facto  existence— 29  Cal.  260;  82  Id.  165;  49 Id. 
344 ;  6  Nev.  185.  It  is  not  necessary  to  prove  that  the  policy  was  valid 
—29  Cal.  261.  Upon  a  separate  trial  the  attempt  of  the  other  party  to 
procure  payment  from  the  insurer  is  competent  as  acts  and  declara- 
tions of  a  co-conspirator— 39  Cal.  75.    See  antet  %%  447-455. 

Assault.— The  burden  of  proof  Is  on  the  prosecution  to  show  guilt 
beyond  a  reasonable  doubt— I  Gray,  61;  see  3  Ired.  357.  The  prosecu- 
tion must  prove  the  time  and  place  of  the  alleged  assault— 34  lud.  104; 
see  id.  436;  8  Id.  336;  82  Ala.  575;  but  if  the  proof  shows  it  in  a  differ- 
ent town,  the  variance  is  not  material— 8  Gray,  386.  The  circum- 
stances which  in  fact  led  to  the  assault,  are  part  of  the  res  gestx—fS 
Ga.  723;  as  facts  tending  to  show  adultery  with  the  prisoners  wife— 
10  Mich.  212. 

Where  the  evidence  tended  to  show  that  defendant  was  assaulted 
by  the  party  iniurcd  and  several  other  persons,  what  was  said  by  these 
persons  at  the  time  of  the  assault  is  a  part  of  the  res  gestm,  and  Is 
admissibie— 17  Cal.  297 ;  but  see  3  Heisk.  420. 

Declarations  of  the  party  assaulted  made  immediately  after  the 
encounter  are  admisslblo  as  part  of  the  res  i/e^/re— 32  Ga.  672;  48  id. 
607.  The  declarations  of  the  defendant  made  the  next  day  after  the 
occurrence  are  admissible  on  the  question  of  malice— 51  Ga.  429;  so  of 
his  declarations  made  a  short  time  before— 2  Ind.  438;  28  Ala.  693. 
A  letter  written  by  a  co-conspirator,  subsequent  to  the  occurrence,  is 
admissible  in  evidence  against  the  defendant— 26  Ala.  44. 

Tho  question  of  malice  Is  a  question  of  fact  for  the  Jury— 51  Ga. 
402.  Where  the  prosecuting  witness  retreated  and  was  followed  by 
the  defendant,  what  occurred  at  tbe  place  where  she  took  refuge  is 
admissible  on  the  question  of  intent— 27  Cal.  630.  On  a  chargo  of 
assault  with  intent,  the  intent  cannot  bo  implied,  but  must  bo  proved 
as  a  fact— 5  Har.  (Del.)  508;  and  the  proof  muse  be  as  of  the  time  of  the 
act— 1  Thomp.  <fe  C.  333. 

Tho  particular  intent  alleged  must  be  proved— 28  Ala.  693.  It  \a 
sustained  by  proof  of  Intent  to  commit  any  felonious  homicide— 1 
Parker  Cr.  B.  327.  Proof  that  tho  assault  was  made  willfully  and  mar 
liciously,  with  the  intent  charged,  is  sufficient- 19  Ohio,  379;  9  Conn. 
250.  The  preconceived  intention  of  committing  the  assault  may  be 
proved  in  aggravation— 4  £ng.  42. 

Proof  of  intoxication  is  admissible  on  the  question  of  intent— 32 
Ala.  419.  The  intent  is  a  question  of  fact  for  the  jury— 29  Mo.  419:  47 
Ga.  568.  So,  whether  an  assault  by  lying  in  wait  is  deliberato  is  a 
question  of  fact— 3  Heisk.  842.  The  party  named  In  the  indictment 
must  he  proved  to  be  tho  party  assaulted— 36  Tex.  113;  49  Miss.  17 ;  but 
a  slight  variance  in  his  name  or  designation  is  not  material— 3  Met. 
330.  It  Is  not  material  where  the  names  may  be  sounded  alike— 28  Ala. 
63;  see  18  Mo.  320;  7  Blackf.  324. 

DedarationB  of  the  party  assaulted  are  admissible  as  tending  to 
point  out  the  individual  who  committed  tho  assault— 3  Ired»  504.  Proof 
of  tho  commission  of  an  assault  ou  ono  will  not  sustain  a  chargo  of  an 
assault  on  two— 8  Iowa,  203.   On  a  charge  of  an  assault  with  a  danger- 


weapoos ue diaigeOjlC Is Immacecial  whetber  ho  used  one  or  all  of 
tteni'-l  lawa,  392.  wbetherAveapon  is  Oimeeioiis  la  a  question  of 
fiiTi  batwberatliaqnatlaDla.nlieUierDiiBBaault'grlth  Clie  weapon. 
Sinn OMUUmerot Its  me, rathe  puc  ot  tlie  boor  nltempted  to  be 
■hack, eaduigen  Uta  ra  not,  li  aniieatloaforlbejiuy— ^Curt,  211. 
Whetaaaauuiltinsnwde  with  a  pistol  bcrood  simins  distance,  it 
Buutbe  shoimlliactlieDUlolvai  loaded— 6  nev.  113. 

Fioof  of  attempt  ra  offer  to  itrfke  win  not  insltin  a  chraie  ot  as- 
tault  br  UMId^^  Ala.  ML  .WUera  tba  circiunslaiicss  S&nt  on 
mtaOnoM  and  umlleDMit  beart.-an  asuuU  with  a  OeBdlr  wewon, 
MttimtenttelnUct  badll)rliiliiry,liulieanpiaved— IBColVae. 

To  nutaln  a  sonriotioii  lor  an  auaalt  with  Intent  toUU,  the  proof 
Binitbeauhtlkit  It  death  had  ensued  Itvonld  haTObeenmardcr— 
MQa.l»t«lld.4U:ld.4»:ll31d.8ei23Giatt.»^i3TMe.4eg;  3  Eng. 
Ul:llld.ilB;Baeaaiun.l!i|lSAla.63:!  but  the  Jurr  mast  bo  satis- 
fled  bofond  Bieasouatfle  doubt— 2S  Ala.  693'  as  N  Y  3M-  43  Ala  es 
ETloanoe  of  experta  on  the  tila  as  o  b  oca  on  baracte  a  d 
piolMtdie  eonteqnencea  id  the  wound  to  admlsa  ble  as  bea  Ing  on  u 
Etent-lThoaii.*O.H>  UN  Y  4 
hiatilBlf 


Utommdt 
.OTtaenceci 

3®? 


endenee— Ui 
UsgenenlBC 
Intattomiu 


I  ol  a  conrenatl 
Wt.   It  Is 


4»Ala.i 

nmiir.... 

presamptl< 

traaeonunJ 


(dCenaaeonunlttedatBtlmoana  ptaoe  admlttsdtol. 

distinct  from  tbose  oisntlanea  ot  Intended  to  bo  cbuved  In  the  Indict- 
ment—49  Cal.  Kil.  It  la  lint  material  lo  proie  vhetner  or  not  there 
was  suffiolent  tlEht  U>  OlstliigiiUti  a  man'slaoe-s  Bow.  (Hiss.)  9). 

IdsnHfloBtlon  of  a  penon  by  his  voice,  mar  b«sulllclent-l(t  Masa. 
es.  It  need  not  be  proved  tbat  goods  weio  actnally  stolen.  It  Is  sal- 
flclent  to  prove  the  Intent— 9  Uusb.  370:  and  it  larceny  la  pTorecI.  It  la 
SDfflcienteildenceoftlielntent— UN. B. 42!  <  Faiker  Crf  B-IS);  bnt 
there  mnfit  be  some  factor  cirmmstance.  act.  or  declaration  ot  deren<l- 
onc  In  addition  to  mere  brealiloEand  enterlDg,  from  nblcbtbe  Jury 
canAnd  tbe  lucent— <ParlterCr.lt.  LU;  and  proof  of  bilent  to  steal  is 
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Other  criminal  acts  than  those  charged,  may  be  proTed  aninst  the 
defendant,  to  show  guUty  knowledge,  establish  identity,  make  out  the 
res  gat»t  or  complete  the  chain  of  circumstantial  eYidenc&-42  Ala. 
682:  but  evidence  of  other  distinct  burglaries  Is  prima/aeie  irrelevant 
—42  Ala.  532:  l'^  Hich.  507.  So,  evidence  tending  to  snow  that  goods 
werefoundin  the  prisoner's  possession  stolenfromanother  person,pre' 
vious  to  the  transaction  in  question,  is  improper— 6  Parker  Cr.  B.  671* 
So,  evidence  to  prove  that  the  ward  of  a  key  found  in  defendant's 
possession  was  made  and  fitted  by  him  to  open  another  building,  is 
Improper— 2  Cush.  690. 

Borglarions  tools  found  in  the  possession  of  the  defendant  soon 
after  tho  commission  of  the  offense  may  be  offered  in  evidence  when 
they  constitute  a  link  in  the  chain  of  circumstancesrtendingto  connect 
him  with  the  crime— 29  Cal.  659:  see  49  Mo.  573;  but  it  must  first  be 
shown  that  the  burglary  was  in  fact  committed— 29  Cal.  CtiO. 

Proof  of  breaking  and  entering  a  shop  is  sufOicient  to  convict 
nnder  the  charge  of  breaking  and  entering  a  storer-5  La.  An.  340:  see 
14  Gray,  103;  and  proof  of  a  constructive  breaking  is  sufficient- 18 
Ohio,  308:  but  proof  of  breaking  out  of  a  house  will  not  sustain  a 
charge  or  breaking,  entering,  and  stealing— 70  N.  C.  239.  Proof  of 
entry  in  a  differentroom.  or  at  a  different  time  from  that  alleged*  is 
insumcient— 48  Cal.  551.  Proof  of  an  entrance  obtained  by  stratagem, 
or  such  an  entrance  as  would  be  a  mere  trespass,  is  not  sufficient— 25 
Me.  500.    See  ante,  S  459. 

The  breaking  and  entering  may  be  shown  by  facts  and  circum- 
stances—49  Cal.  581 ;  and  the  intent  may  be  proved  by  circumstances 
tending  to  show  a  felony  committed  in  a  store  adjoining— 2  Parker  Cr. 
B.  583.  It  must  be  proved  that  the  doors  were  shut— Coxo,  (N.  J.)  439. 
The  wife  of  tho  complaining  witness  is  competent  to  prove  that  the 
door  was  latched— 3  Parker  Or.  B.  652.  Where  it  was  oroved  that  the 
door  had  been  forced  open,  the  jury  might  infer  that  ft  had  previously 
been  shut— Thach.  C.  C.  1. 

The  testimony  of  a  woman  sleeping  in  the  building  that  she  be* 
lleved  the  entry  was  made  for  the  purpose  of  sexual  commerce  with 
her,  if  admissible,  could  not  conclusively  establish  tho  intent  of  de- 
fendant—53  CaL  415.  On  an  allegation  of  attempt  to  commit  rape,  the 
effects  of  the  alleged  violence  on  the  person  of  tho  female  may  be 
proved -10  Cush.  52.  Evidence  upon  tho  question  of  guilty  or  not 
guilty  of  a  burglary  charged  is  competent  to  prove  an  attempt  to  com- 
mitit-56  Barb.  126. 

Challenge  to  fight.— The  note  or  letter  sent,  and  parole  testimony 
in  explanation,  are  admissible  in  evidence— 2  Leach,  767.  That  there 
has  been  a  challenge  is  a  question  for  the  jury-T6  Marsh.  J.  J.  119:  2 
Nott  &  McC.  181 ;  1  McMull.  12(i:  4  Mo.  375.  Concert  being  proved,  the 
admissions  of  the  secondare  evidence  against  the  principal— 2  McCord, 
334. 

Embezzlement.'— The  employer  is  a  competent  witness  to  show 
that  he  did  not  authorize  his  servant  or  agent  to  do  tho  acts  com- 
plained of,  and  that  accused  lias  not  accounted  to  him  for  tho  prop- 
erty—4  Parker  Cr.  B.  662.  The  indictment  is  supported  by  proof  that 
the  property  embezzled  was  delivered  to  some  one  acting  for  the 
defendant— 38  Me.  81.  A  person  cannot  bo  convicted  upon. proof  that 
ho  received  money  to  pay  n  note  and  did  not  pay  the  same,  unless  it 
is  further  proved  that  he  received  the  money  as  agent,  ana  failed  to 
pay  the  same  in  consequence  of  some  fraudulent  use  or  conversion  of 
the  money— 9  B.  1. 1 12.  Where  the  agent  of  an  express  company  Stated 
that  tho  money  was  stolen  from  hiin  on  the  way.  in  the  absence  of 
any  reasonable  account  of  tho  occurrence,  he  may  be  convicted— 32 
Tex.  763.  On  the  embezzlement  of  n  mortgage,  it  must  be  proved  that 
defendant  feloniously  and  fraudulently  converted  it  to  bis  own  use^ 


8U02 

watbatltm^ 


Ounbllng.— Tbe  prool  ot  gambling  la  □ecensarlly  [DFercattal,  ta 
from  no33es9loa  sQtl  u»  a[  Implement  for  gimbllag— u  Mo.  470;  39 
'tti^ii;  from  the  use  ot  wliicrtlliBscleowrmaj'ba  lufened— a  Daoa, 
4IS.  Ownetstiln  mas'  Iw  proveil  [•/  admlaslons,  or  by  acis  or  aomorltj. 
or  by  Mcoiil— B.  M.  Cliarl.  5.  Ic  canuoc  be  showa  by  rcputitlon— 7 
Iowa,  11 1;  Irat  IC  may  be  Interred  from  olrcumstanccs— l»Iowa,(iK; 


Hoinloldflt  bnrdfln  of  i 

,  __, , ioprertou*  to 

dUuIiUndiUaiUl— 1  Jo —  ' 


ilm  of  proof.— The  proaecutloii  are  only  bound  to 
rldenceuIhsfthlDk  proper— aired.  313,  A  homicide 
I  have  been  commltteU  at  any  time  prevloua  to  ftad- 


Il.»il)ottttlKTalsavi 


UlnimMorliil  fPartierBr. B.  Ui\ 
toe  nbne  aU«ea  and  thM  prorea, 

Gil  It  tbe  nriuM  la  bM.iT«enlnltli 

unmateiiu— lim.  SU.    So  irEmdNeMednasoqunllyweUki 
birliatlinwiieitlierowainomlauoniGr-vrarkerCr.R.m   Tbi 


Ilui.  HI  I  7  IreiIZ7i  coMra,«  nnwr  CrrU.  1^ 


,  I  _..„b«  nroreil  byHMpnaainillon— lEniu.  uOj  2t 
TTeod.rai;  ■odltluu'lMpnireaivetrGamnaiicea— Wright,:*.  That 
lyhig  la  trait  eomUtuna  uellheratim  and  prameditulouu  a  qosscton 
Dt£Mt-4Halik.Hl.  Framedltatlon  mar  uaihinnibr  proof  of  Doipose 
tooommltrolibeir— lUMaM.  sa.  It  liannuoostoohaQBfiiattlio 
bomlolds  b^u  nroTed.thB  Uw  ImpUn  thanhe  kiUIiw  ina  mUfDl,  de- 
liberate, and  premeditaUil-U  Gal.  »&  TheqneatloaoCeooUwUiiio 
If  fortbecoiirC-clir.  C.MT. 

Ooipiu  deliotl.— Tbe  prosecution  innsC  nrove  the  tarptu  Miett  be- 
rond  a  reasonable  doubt— «  N.  Y.  1 !  M  Darlk  Bis.  Tucre  must  be 
direct  proof  of  death,  or  the  crlmlual  agency  otaootlier  as  the  means 
— 49M.Tr.  UTi  19  Id.  170.  In  general,  chore  can  bo  no  lonTlotlon  (or 
miirdar  until  the  body  of  deceased  tiaa  been  foiuul— 3  Parker  Cr.  R. 
IW.  Whera  tho  diicoTeri  of  tbe  body  Is  Impossible,  tho  fact  of  death 
inaybaiirovedbyGliciuiistiuiGes— KjUff.B:  iluLm;  7Jouea(M.C.) 
MS.  Whera  the  body  hu  been  consiuneit  by  fli«,  or  boiled  la  pocash. 
or  ouulTed  by  aeidi,  rendering  It  ImpDitlnla  that  It  ihomd  over  be 
uoduced.  the  unxu  iMMi  may  be  pibTed  clrcunUiantlallror  lotor- 
•Dtlallr-aJ  Oal.  Su.  a  wUnora  nha  had  foondtha  ducouned  and 
trniHlMed  body  of  anenon  whom  hohadnoTeraeeOtinn  testily  thai 
tha  face  reMaiblea  the  pliolaaraiib  of  tho  aun  all«nd  to  have  been 

On  B  Dial  for  mnrderi  phot«[Taphs  of  alleged  occomnllces,  taken 
after  ttielr  death  by  drownlnLMw  be  shown  to  witnesses  l:i  corrobor- 
ation of  othor  evidence  idenclfylDg  tbclr  bodies— is  N.  Y.  213.  IC  Is 
competeal  for  tbe  prosecution  to8howtbacaal:r-'"fn»  i^  iiiMnf  ths 
moTdared  man— W  ind.  KU;  so.  of  Uie  cloctalng. 
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Met.  93;  u  Honipti.  6STi  Wrlglil;,  SCi  »  Cuab,  SM;  2  Gmtt.  6B4j  17  Ala. 
£37;  seal  IceiL  SM.  IC  will  De  Implied  from  Iba  use  of  a  clai«erous 
weapon-13  Fla.  117;  1  Duval,  lit;  7  Igwa,  287;  contra.  3  DetTiBi;  U 
P.-i.  St  laS;  fiEiw.Wi  SOrcg.ei;  41  UlS3,  731.  So,  sliootlng  oaa  uer* 
son  vltli  inUBt  to  lilll  anollier,  u  eufflclent  sbaniog  of  InteaC— 3S  CaL 


IS  oC  the  act  mar  be  prored 
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, .  beta,  to  enable  tbo  jniy  to  detennine  vtiettwi 

OmtiaiiKvaa  (lt«i»  OeUberatelT  and  nremedltateiUr^l  CaL  H4|-3T 
Id. H7i  irHamiib. IM;  1  Spear. ^1  i HnmiA.  IMt  Bid. Wt  a  Id.  jIli 
[>T  to  uMie  tlu  prilrmer  was  not  ewMl»af<^ilwrMlon— N  Cmdii.  Ul| 


OtiancMr  of  detaaitau  — Oq  »  trial  loc  moMlor  Uie  eluncter  of 
....  ....._.i._.  .—  peaiia  ami  oiilet  19  Involved  In  tbe  luue  ot  not 

OTeiniIliigaCaLia7,1U.IU,  nid.ua, »A]k.M 
unl  olmaoter  Df  defemluit  BoonlliMa  to  t&o  trail 


conMltuMithelailllnMainhJaet  oJlDQiiliT^^fi^aL.DL  Itlsadi 
■ll>leMlriAMiuteoiI>lnHiinewof  toabow  tKs  lauoiiBTlud  so 
gKKiiKls.  M  k  TSHonabto  mao  to  fear  tint  ne  was  himself  abooi 
notlTOKonlKidllT  bann.  and  tbat  be  acted  htkIct  tbe  liilhu"">' 

ieai-<l  CaTow    liflOlO    Wbero  Ibe  detenaa  introduces  tesi 


'L»n  made  by  tbe  de 

on  Id  76   Slid  17    Id 

«.-    .^.^   .^     . ..-  ««^,    *r,  .^  ,„   _.^„^„  .„,    Id  06^    Evld^ico  of 

the  dylQE  declaraclDus  of  a  deceased  peraoaaca  adnuiilus  ona  trial 

• 1 — .iii.„i  M .k ndofiiMawllj— W«L»rTB«roro 


Qurder— 10  Cal.  3ii  upon  tbe  gTOTUUlofUMMaltf- 
Ittlng  BDcbdBcluatlans  In  evldBnes,  It  mmt  be  eo 
declarant  was  ac  tbe  nobit  ofdoAi.aDa  tbat  1 
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nT,thed«clBntlDaisaoCiidmlulble-U  Cal.;i:!lia.lT.  ThefBre 
not  MlmliBlble  nnlees  tIeclUBDC  IxJIevea  lilmaelt  iu  auch  exucmicy 
thatvntjhaoa  ot  Uils  world  isauWiWiddiaaalntkHkltMnBllulm- 
pcDdlni'-ttQS.Hai  UitLn;  Hl£lTi  3Le»d>.Hti  andflieexlileace 
SfimilMllet  mar  ba  ibowii  bnn  eMomUMicpi^^  Id.  11.  I^Ug 

MMinroTtait&er,BHl^£oiiuii''^liwt)ian''-elCiUi,U7.  AUmlt- 

^^O^WMWS  mlJMBiUallir  testujr  to  aU  ttM  pai'SnUr  details  of 

bunt.— Hhe  ftdmlaalonfl  of  dcfcodiiDt  oro  flnfflclcnt  proof  of  re]^ 
tloneUp-HAlB.SMi  1  ParkerCr.R.aH.    Relallonalilp  may  be  lirovca 

"     ''      -13  InO.  JS.   Soinstliliuc  moro  must 
. . ■— in-laao— 1*  CaL 


«TldBD0«lai!lileI-USBrb.S«2)UK.S.«Ii  HTez.(l. 

Doaot^on  of  pruportT.— To  totlty  a  verdlcC  ot  guilt}'  ol  larceny  it 
IsnotDeeessanrtoprovotliat  tuo money  token  auswerstAo  descrlp- 
tloacoalalDeduittaolDtoniuitton— OPao.O.L.  J.IH.  XbodeDomliin- 
tlonaod  nMora  ot  tbscoln  need  not  l»  iwoveo,  nor  tbo  Ante  of  UiiulL- 
nolca.  tbB  bank  Muob  luued  tlum.  or  tno  doikid  to  nnom  iliey  were 
pmue— 10Oa.UL  AallglitvaiianoolntuaaeKclptlun  oiHioprop- 
•10  wlIlnotI>ai«|Bidca^>aind.ll:  oipioofot  taotluitot  nmare 
or  sMdlw  on  bdlc&snt  for  mcbUiw  a  Inne-l  IIL  3Ui  H  Ho.  c;  I  or 
Klunb  for  BBlieap-aBBr.  (SaLIHl:  or  aaboat  for  a  liaff-7  ireO.  31Vi 
artfatid4waf0r*l]Tei>;irar9-ilOliloBt.2Ui  lIVLSili  TdM.CIB. 

WAMiananllMlttoUnladeBcrlbedbr  coIoranllEex.C])e  deicrlii. 
tunnran  M  rappoTtod  br  proof— 90  Me.  si;  tint  sorrel  may  be  proved 
WiMB  tlw  dMcT^tlon  waa  a  bar— 3  Hclsk.  Kl.  An  luiLlccmeut  far 
■HsUiiK  an  animal  la  not  supponed  by  proof  tUat  It  wa^  dead— a  Uray. 
WiDOr  will  proof  ot  orden  Mi[q>ort  a  duixoforaCeallogbaiik-lillIi— 
U  (NklOiIlO)  or  proof  of  a  plowsliara  onactuuxe  of  Btealins  a  plow 
PBK.CODB.'-as. 
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—IS  Bleb,  aift;  or  tbe  nm  of  s  plow  on  a  cbargn  ot  sMiUni  a  pknr 
—ABnT.fi;  orabtanket  mulfl  of  cotton  antX  wooTeri  oa  acbarga  oF 
stealing  a  woolen  »bMt-l  Denlo,  80;  or  two  naU^  ot  boots  nnmatcheil 
on  n  i£ai^  or  atesUui"oue^^ir  ot  booti^'— 3  Har.  (Del.)  AM.    To 

proTailthatltmatDbamlawlieastoleD— 11  lied!  70. 

OwBanUp.— When  ownership  Is  laid  In  a  marrlad  woman.  It  must 
bBworedaalald-lTOratt.SSS;  la.sw;  see  Mind.  485;  17Tei.Bii:  ls_ 

IrecLSlO.   WtaareproiHTty  wa^  alleged  Co  ba  stolen  trom  a  con>OT^ 
3«"'2«lBil.S21.  "  '^"^""^  *     '       aeorpora  on        oil 
!fh8/aclofownerahli.  :. ..I.  .' ilian  IbB  owner- 

suiDcleut  evldeneo  ibat  ihti  hroi"  r  -i  iSinn.  u3.    The 

wboHelmreed  lo  bBlheowner— I' •>!■  ■         ;i  ■  had  pMseaslon 

MHIientorlmilPB.lliB  delMidnnt  nu:  .-ii)Aifl.M;  see  lO 

Verg.MS.   So.urDOfof  rlBhtlul  pii-i       ......  ...  i:,hU  an  aUeiatlon 

ot  ownerihip— 1  Ga,  SB5:  su,  bsIq  iiu'  i  .  i..i[ .  :  .Tiionse-Mld.W: 
bnt>  vihen  proLierty  had  never  hfeii  IliIIii]  po..M't<!un  ot  the  agent,  It 
wLiliUDpon  au  allegation  of  ownefshlp-^illiiefui'll'S'kuCr.B.KSi 

to  eyldnnco  ot  property  In  leyiTOl  m  pnrtiier!— 1  Mrvta.  iTiii  3  Blnckt. 

piijot  U  that  It  belonead  only  to  om— ns  Tfi.  UM.  The  faot 'that  the 
ot  ownerahlp— 6  Pac,  C  L.  J.4S3.    Wlieru  a  wUm'ss  praypd  ibo  owner- 

a  bank-note  mast  tte  prared-3  Hu. 


n>«l.)fiB3i  4Blcb.SH:  t  D«ilo,»4;  lKeyes,lU.  It  may  be  proved. 
br  Ibe  Hison  trom  whom  Btolen— 31  Ala.  t3>t  B  Gray,  493;  Of  Barb. 
317.  Endeneo tbac detendBDt  pasaed  itaaeenolae  lieul9r!leat_prooI 
<tf(renolnones»  and  valaa— a  Va.  Cas.  IMj  StarMrCr. "  ""    ■"— '- 


Ideiitity.-The  Identity  of  the  goods  elolen  most 

Qollty  knowledge-- The  guilty  knowledge  and 

lilrlnga  borae  pmmlalng  to  return  ll  by  evenhig 

without  im erf ereoce  onhlBpart-27  UaL  tw.   e! 

stolen  property  was  found  In  ilefendsnt'e  poasesslt 

show  guilty  knowiet^e- IS  Uo.  les.    Ibe  defense  canuotpi 
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Is  a  minor^  for  the  purpose  of  showing  that  he  was  acting  muler  the 
control  of  his  mother— 29  CaL  414. 

Res  gestsB.— It  Is  competent  for  the  defendant  to  show  that  he  was 
acting  under  a  mistake,  and  whether  real  or  feigned  Is  a  qaestlon  for 
the  Jury— 34  Ga.  208:  as  evidence  Is  admissible  to  explain  nis  conduct 
and  Intention— 55  H&o.  83 ;  1 6  Cal.  369.    It  Is  competent  for  defendant  to 

grove  what  he  said  In  reply  to  the  charge  when  arrested— 63  N.  G.  520. 
o  his  declaration  as  to  nis  intention  made  at  the  time  of  taking  the 
property,  is  part  of  the  res  gest9-H  Tex.  205 ;  7  Eng.  782.  The  j  ury  are 
the  judges  as  to  the  title  of  the  property,  the  taking  and  canning 
away,  and  the  intent— 14  Cal.  438. 

The  corpus  delicti  must  be  proved  otherwise  than  by  confessions 
of  guilt— 41  Miss.  562.  A  confession  made  subsequent  to  the  arrest  is 
not  rendered  Inadmissible  by  a  promise  made  by  the  owner  previous 
.  to  the  arrest— 3  Hill,  395.  A  prisoner's  confession  that  he  took  "  Mass 
Lee's"  mule  is  not  competent  evidence  without  identification  of 
**  Mass  Lee  "  with  the  alleged  owner— 40  Ala.  357.  The  declarations  as 
to  the  manner  in  which  he  came  Into  possession  are  not  competent 
evidence  in  his  favor— 43  Ala.  529 ;  46  id.  85 ;  63  Me.  124.  But  the  adm  is- 
sions  of  the  defendant  are  not  to  be  excluded  on  the  ground  that  tlie 
alleged  owner  is  not  examined  as  a  witness— 12  Met.  235.  It  may  be 
proved  that  the  prisoner,  when  charged  with  the  theft,  made  no  re- 
-  ply— 20  Iowa,  267.  The  attempt  to  escape  is  a  circumstance  that  the 
jury  may  consider  in  determining  his  guilt  or  innocence— 46  Gal.  303. 
If  the  stolen  property  is  found  concealed,  evidence  may  be  introduced 
to  show  how  tho  finder  was  informed  of  the  place  of  concealment, 
even  if  the  information  was  obtained  by  duress,  and  came  from  ono 
other  than  defendant— 47  Gal.  105.  The  offer  of  the  prisoner  to  show 
-where  the  money  is  burled  is  admissible,  but  not  the  statement,  "  I 
-buried  it  in  the  ground  there"— 34  Gal.  176.  The  offer  to  pay  for  the 
property  stolen!^  not  a  confession— 40  Ga.  529. 

Libel.— The  post-mark  on  a  letter  is  prima  facie  evidence  that  the 
letter  was  put  Into  the  office  at  the  place  marked— 15  Gonn.  206;  3 
YTatts,  321.  Tiio  circulation  of  a  libel  is  proof  of  publication— 3  Pick. 
304.    See  post,  i  1125. 

Malicious  mischief.— The  owner  of  the  property  injured  may  be  a 
witness  for  tho  prosecution— 33  Me.  361.  Where  the  indictment  alleges 
ownership,  it  must  be  proved  as  laid— 30  Me.  182;  but  proof  of  posses- 
.£lon  and  occupation  is  sufficient  proof  of  ownership— 7  Barb.  9;  see  16 
Gray,  235.  A  witness  acquainted  with  the  animal  shot  may  state  his 
oijinion  as  to  the  extent  of  damage  caused  by  the  wound— 37  Ala.  457. 
The  declarations  of  the  defendant  immediately  after  the  occurrence 
are  admissible  in  his  behalf— 46  Mo.  490;  see  32  Tex.  84.  Proof  that 
the  act  was  done  either  maliciously  or  wantonly  is  sufficient— 40  Me. 
592:  but  evidence  of  malice  toward  tho  son  of  the  owner  Is  not  admis- 
sible—42  Ala.  330.  Yet  it  is  sufficient  to  prove  malice  against  a  bailee— 
3  Helsk.  457.  The  question  of  malice  is  one  of  fact  for  the  Jury,  to  be 
inferred  from  the  circumstances— 36  Iowa,  107.  In  an  indictment  for 
maliciously  obstructing  a  railroad  track,  It  Is  sufficient  if  the  proof 
shows  that  one  piece  of  timber  was  placed  on  the  track  to  obstruct 
tho  cars— 42  lud.  ;134.  So,  evidence  of  other  obstructions  is  admissible 
when  the  acts  are  so  connected  as  to  form  ono  entlro  transaction— 37 
N.  H.  196.  It  is  competent  for  defendant  to  show  facts  in  justification 
of  his  act— 30  Ga.  325. 

Fexjury.— Evidence  that  defendant  was  sworn  supports  the  allega- 
tion that  he  took  his  corporeal  oath— 17  N.  H.  375.  It  is  sufficient  to 
.prove  that  the  oath  was  administered  by  an  officer  de  facto— Z2  Mich. 
4S4.  The  certificate  of  the  magistrate  before  whom  the  alleged  false 
oath  was  taken  l3  prima  facie  evidence  that  he  took  the  oath— 11  Met. 
406.   It  must  be  proved  that  the  person  before  whom  the  oath  was 
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Th6  prosecution  must*proTe  the  location  as  alleged— 42  Ind.  161 ;  15^ 
Rich.  310;  63  111.  185;  18  Vt.  70.  Evidence  to  show  the  condition  of  the 
premises  after  finding  the  indictment,  is  not  admissible— 6  Parker  Cr. 
B.  347.  An  indictment  for  horse-racing  on  a  public  road  is  sustained 
by  proof  of  racing  with  mules— 1  Head,  154.  It  is  not  competent  for 
defendant  to  prove  that  the  public  benefit  resulting  from  liis  acts  is 
equal  to  the  public  inconvenience— 35  Iowa,  2*21;  nor  that  defendant 
acted  as  agent  for  another—^  Port.  365;  or,  that  the  dwelling-houses 
were  erected  after  the  erection  of  the  alleged  nuisance— 7  Blackf.  534; 
or,  that  it  existed  for  such  length  of  time  as  to  establish  a  prescription 
— lDenio,524;  lWhart.4b9. 

Rape.— It  need  not  be  proved  that  the  force  employed  was  such  as 
to  create  a  reasonable  apprehension  of  death— 4U  Ala.  325.  The  testi- 
mony of  medical  experts  as  to  the  effect  of  indecent  liberties  upon  the 
mind  of  the  female,  is  inadmissible.  Such  acts  are  to  be  classed  under 
the  head  of  solicitations— 53  Cal.  64.  Because  acts  not  amounting  to 
rape  are  shown  at  one  time,  it  does  not  prohibit  proving  the  offense 
at  another— 32  Gal.  68.  Testimony  to  prove  that  defendant  had  beaten 
and  harshly  used  the  prosecutrix  at  various  times.  Is  inadmissible— 3& 
Cal.  622.  Evidence  of  declarations  of  defendant  concerning  his  mis- 
conduct with  females  other  than  the  prosecutrix  is  not  admissible— 49 
CaL65^;  45  id.  570. 

When  the  party  injured  is  a  witness,  it  is  admissible  to  prove  that 
she  made  complaint  while  the  injury  was  recent— 18  Ala.  521:  45  id.  80; 
1  Denio.  19;  11  Ga.  225;  55  id.  303;  46  Miss.  274;  61  Mo.  232;  41 N.  Y.  265; 
17  Ohio,  693;  18  id.  99:  23  Ohio  St.  394;  47  Vt.  82:  2  Wheel.  C.  C.  42.  Do- 
lay,  when  accounted  for,  will  not  exclude  statements  made  by  the 
injured  party  as  part  of  the  res  gestm—Ab  N.  H.  149;  47  Vt.  82;  secPhill. 
(N.  C.)49;  8Jones(N.  C.)19;  see  b Conn.  93:  8 Ohio  St.  643;  i801ilo,99; 
14  La.  An.  521;  9  Humph.  246;  but  such  evidence  is  admissible  merely 
In  corroboration— 58  N.  Y.  377 ;  8  Jones  (N.  C.)  19 :  40  Tex.  160.  Convic- 
tion for  rape  cannot  be  on  the  uncorroborated  evidence  of  the 
prosecutrix— 51  Cal.  372;  46  id.  543;  6  id.  221;  44  Iowa,  82;  and  when 
corroborative  testimony  can  be  procured,  non-production  will  work 
Ugainst  the  prosecution— 22  111.  160. 

.  Lewdness  of  the  prosecutrix  with  others  is  admissible  for  the 
defense  when  she  is  tne  only  witness— 6  Cal.  221 ;  see  24  Mich.  1.  The 
CTedibility  of  the  prosecutrix  as  sole  witness  is  for  the  jury— 02  Ala. 
895.  To  meet  the  question  of  assent,  it  may  be  shown  that  she  wiis  a 
common  prostitute,  or  of  loose  character— 58  Ind.  3^5;  and  her  reputa- 
tion for  cnastity  may  be  attacked— 15  Ark.  624;  3  Ga.  417;  6  Ircd.  305; 
5  Jones  (N.  C.)  65;  113  Mass.  210;  69  111.  56;  43  N.  H.  89:  45  id.  148;  19 
Wend.  192;  65  N.  Y.  615;  8  Ohio  St.  643;  13  id.  332;  but  this  reputation 
must  have  existed  before  the  act  on  trial— 43  N.  H.  89.  She  may  be 
compelled  to  answer  questions  as  to  her  prior  connections  with  the 
defendant— 6  Cal.  221:  15  Ark.  624;  6  Ired.  305:  43  N.  II.  89;  45  id.  148:  19 
"Wend.  192.  Her  testimony  denyin,ar  such  intercourse  may  be  contra- 
dicted—6  Cal.  221;  7  Hun,  171;  24  Midi.  1.  If  defendaut  introduces 
testimony  to  impeach  the  character  of  prosecutrix,  the  prosecution 
may  introduce  testimony  to  support  her  general  character  for  chastity 
—36  Cal.  622. 

Receiving  stolen  property.— It  must  be  proved  that  the  goods  were 
stolen— 13  Ired.  338;  37  Mo.  58;  but  it  is  not  necessary  to  prove  who 
stole  the  goods— 43  Cal.  196:  11  Gray,  60;  21  Wend.  86;  0  Ala.  845.  To 
Show  a  guilty  knowledge,  other  instances  of  receiving  may  be  proved 
—41  Ala.  405:  3  Met.  (Ky.)  417;  3  Parker  Cr.  B.  335;  23  Ohio  St.  330; 
miless  there  is  a  marked  difference  in  time  and  charcicter  in  the  recep- 
tions—65  N.  Y.  81:  68  id.  555.  Guilty  knowledge  may  be  shown  by 
evidence  of  the  prmcipal  felon,  supported  by  corroborating  evidence 
—10  Cosh.  636.  It  is  sntQcient  to  prove  a  control  over  the  goods  b v  the 
receiyer-19  Iowa,  144;  1  Const.  (S.  C.)  274.   If  the  chaige  be  Joint,. 
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{>roof  that  the  goods  were  found  In  their  jolnfpossesslon  may  give  an 
nf  erence  which  will  convict  of  a  joint  act  of  receiving—D  Conn.  527 ;  7 
Yt.  118.  When  goods  shown  to  have  been  stolen,  are  retained  by  a 
party,  nnder  supicious  circumstances,  the  burden  rests  on  him  to 
show  how  he  came  by  them— 9  Conn.  527;  7  Vt.  118;  but  mere  posses- 
sion of  stolen  goods  will  not,  of  itself,  sustain  a  conviction— 48  Iowa, 
172;  13  Mich.  361;  see  ante,  §  1102,  note.  Bare  possession  of  stolen 
goods  is  not  sufficient  corroboration  of  the  testimony  of  the  thief— 10 
Cush.  535;  13  Mich.  351.  The  place  of  reception,  like  the  place  of 
stealing,  may  be  inferred  from  all  the  circumstances  of  the  case— 3 
Partner  Cr.  B.  473;  see  2  Blackf.  103;  6  Ala.  845. 

Robbery.— The  property  as  described  in  the  Indictment  mnst  be 

g roved  as  laid— 5  Lans.  340.  The  person  robbed  is  a  competent  witness 
>  prove  he  was  terrified- 12  Ga.  293.  It  is  not  necessary  to  prove 
actual  fear— 12  Ga.  293.  The  facts  That  the  prisoner  used  violence  to- 
wards him  on  the  night  of  the  robbery,  and  that  a  part  of  the  stolen 
property  was  found  in  prisoner's  possession,  are  sufficient  evidence  of 
guilt— 3  Keyes,  9.  Where  the  robbery  was  charged  on  a  highway, 
proof  that  it  was  near  the  highway  is  not  sufficient— 7  Ired.  ^9.  A 
statement  by  the  prosecutor  that  he  had  been  robbed,  made  a  few 
minutes  after  the  crime  was  committed,  is  admissible  as  part  of  the 
res  gestx—b  Nev.  99;  29  Mich.  71 ;  74  N.  G.  351.  Evidence  is  not  admis- 
sible for  the  purpose  of  showing  that  defendant  entered  into  an 
agreement  tocommit  another  and  different  robbery— 32  Cal.81.  Where 
the  defendant  claims  to  have  l)een  elsewhere  at  the  time  of  the  rob- 
bery, any  circumstances  which  will  tend  to  fix  the  time  he  was.at  such 
other  place  is  admissible  in  evidence— 32  Gal.  100.  Where  the  prisoner 
promised  to  point  out  where  the  money  was  buried,  and  afterwards 
pointed  out  the  place  at  which  it  was  found,  his  statement  in  con- 
nection with  said'  fact  and  proof  of  other  witnesses  was  admissible 
against  him— 34  Gal.  177.  On  a  trial  of  four  persons  for  robbery,  it  is 
competent  for  the  prosecution  to  prove  that  one  of  them  attempted 
to  escape,  as  tending  to  show  that  he  might  have  disposed  of  the  stolen 
money— 48  Gal.  277.  Concert  of  action  may  be  shown  by  circumstances 
—39  AJa.  457.  Proof  of  either  violence,  or  putting  in  fear,  is  sufficient— 
73  N.  C.  83.  The  question  whether  or  not  a  felonious  intent  has  been 
proved,  is  to  be  determined  by  the  jury— 6  Parker  Cr.  R.  642.  It  is  the 
province  of  the  jury  to  determine  from  the  acts  of  the  defendant  and 
from  all  surrounding  circumstances,  whether  the  defendant  intended 
to  commit  the  robbery,  or  was  actuated  by  some  other  purpose— 48  Cal. 
82;  see  a»<e,§§  211-213. 

Seduction.— The  seduced  female  is  competent  to  prove  that  the 

Sromise  of  marriage  was  the  inducement  to  the  illicit  Intercourse— 26 
r.  Y.  203;  see  55  id.  644:  and  a  mutual  promise  is  implied— 55  id.  644. 
It  is  only  necessary  that  she  should  be  corroborated  as  to  the  facts  con- 
stituting the  crime,  and  not  as  to  her  previous  chaste  character— 26  N. 
T.  203;  55  id.  644:  but  see  4  Minn.  325.  The  defenduit  cannot  be  al- 
lowed to  prove  that  her  general  reputation  for  morality  and  virtue  is 
bad-27  Mich.  134;  5  Parker  Cr.  Ja.  254;  26  N.Y.  203;  1  Parker,  474. 
He  must  prove  specific  acts— 5  Parker  Cr.  R.  254.  It  is  not  necessary, 
in  order  to  establish  her  unchaste  character,  to  prove  that  she  had 
been  previously  guilty  of  sexual  intercourse,  but  only  to  show  that  she 
was  lewd  in  her  behavior— 5  Iowa,  389;  5  Parker  Cr.  jEI.  108;  but  in  the 
absence  of  proof  to  the  contrary,  her  chastity  will  be  presumed— 5 
Iowa,  389;  see  id.  430;  32  Id.  262.  She  may  be  interrogated:  in  her  cross- 
examination  as  to  prior  unchaste  acts  with  men  other  than  the  defend- 
ant—30  Iowa,  570.  The  defendant  has  a  right  to  contradict  her  testi- 
mony cither  directly  or  by  facts,  from  which  the  junr  might  infer  in- 
tercourse with  others— 5  Parker  Cr.  R.  180.  Habits  of  life  pursued  by 
her,  exhibiting  moral  turpitude,  would  be  a  reason  for  disbelieving  her 
testimony— 48  Ga.  192.  So  her  admissions  may  be  used  as  impeaching 
testimony  where  the  proper  foundation  has  been  laid— 27  Mich.  134; 
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to  bava  be«n  ol  f  nil  age,  so  [ar  as  maf  aSeei  bis  promise— 2ft  N.  Y.  20I. 

1103.  Upon  a  tcial  for  treason,  the  iJefendant  cannot 
be  coDTictRd  UDleaa  upon  tlie  testlmoDy  of  two  witneaaes 
to  the  aame  overt  act,  or  upon  confession  in  open  court; 
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overt  act  IS  necessary  to  constitute  the  offense,  the  defend- 
ant cannot  ba  conTicted  unless  one  or  more  overt  acts  are 
expreaaly  alleged  in  tba  indictment  or  information,  nor 
unleas  one  of  tba  acts  alleged  is  proved;  but  other  overt 
acts  not  alleged  may  be  given  in  evidence.  [In  effect 
April  9tb,  1880.] 

anil™?ninsKiBce3-^  DIU.  Ml™1*£i™Iif"Mri  fi  McLean .'sH^M  N.  Y. 
tw;  tKUd.SJl;  Aad  one  Mtness  tvill  Kufflce  to  prove  co~jnera(Jan  oC 
auy  Indlvlilaal  consplratot— lu  I'Icli.  (97;  see  a  Uasa.  75.  The  cooBplr- 
aoT  iMlng  proued,  tbe  Jury  are  to  give  the  same  weight  to  Che  declara- 
tlooB  oC  a  co^oDspliafor,  not  on  trial,  as  if  he  were  on  trtal-1«  CaL 

1105.  Upon  a  trial  for  murder,  the  conunissioii  of  the 
homicide  bj  Ilia  defendant  being  proved,  tbe  burden  ot 
proving  circumatancea  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  on  the  part  ol 
the  prosecution  tends  to  shoiv  that  tbe  crime  committed 


amy  amousts  to  mtiiislaugbter  or  that  tbe  defeudaat  was 
]uat  tidbit  OF    X  u9dl)lB 
!■  a  an  nnlawful  lotentBrioiarily, 


his knowledB      34N  H  4        Bn    ?li  re      con  plrjigy  19  proved,  nail 
one  of  Iho  ron"p  ralu  a     ia  In  i  t     i   on  in  which  lie  might  Unve 

OD  tbe    clenitiinC  10  eliow  JnatLSci  Jon  eicusc.  or  clrciunstuicea  of 


burden  o[  proof  Is 

»nd  premeaitatlon— J  Orait.  SSii  bvko  mjiHiiu.mii  ;  m.  ijo. 

1106.  Upon  a  trial  -for  bigamy,  it  is  not  neceaaary  to 
prove  eitber  of  tlie  marri^es  by  tbe  register,  certificate, 
or  other  record  evidecce  thereof,  but  tbe  same  loay  be 
proved  by  sucb  evidence  as  la  admissiblo  to  prove  a  mar- 
Tlage  in  other  cases;  and  wben  tlie  second  marriage  took 
place  out  of  tbU  state  proof  of  bat  fact  a  ompauied 
'witli  1  ouf  of  Qobab  ta  on  tbu  oaf  er  n  th  a  S  ate,  is  suf- 
fic  ent  to  s  s  a  n  tbe  charge 

B  ^  m       11  4^       lay  ba  L        il  b/parols— 

mUa  be    n  p  n     a  no    ei  iDilea  by  aa''nB/H«-) 

ST       SOU  O  elsd  392,4*111  4S>  MIomTrnX 

BM    3D  It  b      nTei-UB   lintwIWB 

tSOBd  h"   "   "        "">P™>f™ 

H^"  ■  '    ' 


•tfS. 


1107     UpoD  a  ra  f  giaganyb     o   n      purport 

ing  to  be  the  bill  or  note  of  an  incorporated  company  or 
bank,  or  for  passing,  or  attempting  to  pass,  or  baving  In 
posseasion  with  intent  to  pass,  any  such  forged  bill  or 
note,  it  is  not  necessary  to  prove  ibe  iacorporatioQ  of  such 


iHuik  or  compauy  by  tlie  chaitec  or  act  of  iacorporstion, 
1)01  It  may  be  proved  hy  general  repatation;  and  penona 
of  skill  are  competent  witnesses  to  prove  thateucl)  bill  or 
note  ia  forged  or  counterfeited 


uid  Inooraorat 
see  lime. 


1108  Upon  B  Iriil  fur  procuring  or  attempting  to  pro- 
cure an  abortion  or  aiding  or  assisting  thprem  or  for  In- 
veigling entumg  or  taliiag  awaj  an  anmarned  female 
of  previous  chaste  character,  under  the  age  of  twenty-flve 
years,  for  the  purpose  of  proatitution,  or  aiding  or  asaiat- 
iDg  therein,  the  defendant  cannot  be  convicted  upon  the 
testimony  of  the  woman  upon  or  with  whom  the  offenae 
was  committed,  unless  sbs  ia  corroborated  by  other  evi- 

AbortioD.— Ttaa  wonuo  on  whom  Uie  abortion  baa  been  perf  ormed 
Is  a  competent  wltnesaigBUiit  the  <lelandaB[--39CBLn3;  11  Gray,  88; 
»K.I.M^Beell«U>urSt3i29M.r.at3i  NH.  J.L.wgj  niU.STi  and 
IcisuotadiniWbls  b>  crosi^iuiliw  tier  ai  to  ber  Illicit laterconrsa 
ffitb  third  piutles— It  Omj,  to.  Vbcra  tba  tmlr  evldonoc  I*  tlio  teall- 
iDooy  ct  the  mHun,  It  must  be  oorrolNnsted.ln  respect  to  some  o( 
llie  toBCeilal  fiMi  whlcii  comtltDte  the  necewarr  claiaent  el  tiM  oF- 
rense-39Cil.M.  An?  erUenee,  In  addUlon  to  UiM  o[  the  WMnu, 
tenilUu  to  ttaow  a  erimuial  Intent,  would  be  HimeleQl  ceirobontlDii— 
WCaLlW.  It  iaeompetentto prove  I? like prMeDOtrlx not  onlrtbe  tact 
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of  pregnancy,  but  all  clroumstances  tending  to  show  lt-49  Cal.  393.  AI- 
thongn  tbe  testimony  of  a  witness  was  Improperly  admitted,  yet  as  St 
was  not  objected  to,  the  prosecution  might  prove  that  deceased  was 
not  in  her  right  mind  when  she  made  the  declarations  testifled  to— 3 

garker  Cr.  R.  569.   Evidence  of  procuring  an  abortion  on  another  than 
le  prosecutrix  is  Inadmissible—Q  Lans.  4(i2;  63  Barb.  6S4. 

.  1109.  Upon  a  trial  for  the  violation  of  any  of  the  pro- 
Tisions  of  chapter  nine,  title  nine,  part  one  of  this  Code,  it  is 
not  necessary  to  prove  the  existence  of  any  lottery  in  which 
any  lottery  ticket  purports  to  have  been  issued,  or  to  prove 
tbe  actual  signing  of  any  such  ticket  or  share,  or  pre- 
tended ticket  or  share,  of  any  pretended  lo^ttery,  nor  that 
any  lottery  ticket,  share,  or  interest  was  signed  or  issued 
by  the  authority  of  any  manager,  or  of  any  person  assum- 
ing to  have  authority  as  manager;  but  in  all  cases  proof 
of  the  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share,  or  interest  therein,  or  of  any  instrument  pur- 
porting to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
is  evidence  that  such  share  or  interest  was  signed  and  is- 
sued according  to  the  purport  thereof. 

1110.  Upon  a  trial  for  having,  with  an  intent  to  cheat 
or  defraud  another  designedly,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  a  written  instru- 
ment, or  having  obtained  from  any  person  any  money, 
personal  property,  or  valuable  thing,  the  defendant  can- 
not be  convicted  if  the  false  pretense  was  expressed  in 
language  unaccompanied  by  a  false  token  or  writing,  un- 
less the  pretense,  or  some  note  or  memorandum  thereof,  be 
in  writing,  subscribed  by  or  in  the  handwriting  of  the  de- 
fendant, or  unless  the  pretense  be  proven  by  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness  and  corrob- 
orating circumstances ;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another, 
and,  in  such  assumed  character,  marrying,  or  receiviiig 
any  money  or  property. 

False  pretenses.— The  burden  of  proof  is  on  the  prosecution  to 
show  the  pretenses  were  false,  unless  tbe  fact  lies  peculiarly  within 
tho  knowledge  of  the  accused— 41  Miss.  570.  It  Is  competent  for  the 
plaintiff  to  testify  that  he  relied  on  tbe  representations  of  the  pris- 
oner—5  Parker  Cr.  B.  142.    Although  when  all  of  the  pretenses  charged 


plaintiff  to  testify  that  he  relied  on  tbe  representations  of  the  pris 
oner— 5  Parker  Cr.  B.  142.  Although  when  all  of  the  pretenses  charge<] 
are  a  substantive  part  of  the  offense,  all  must  be  proved  to  be  false. 


m  aiui  n»  prooi,  mine  name 

X.  Itti  I  Allen,  M.  So,avu1- 

iKpntrnnieiaBtelliimHtlMlMwiMli  li 
. d.M(«2ikliIGiBlLM|>MllTreiid.BI. 

iS-MWli  ZII.4libr4lilliOi»V   l}>    ETIdl3c« 
ilaepretdnMB  w«rs  niMl*  to  tt  clcrli  or  tgent « tlw  onnli 


1111.  A  conviction  cannot  be  had  on  the  test  mocy  of 
an  accomp]  ce  unlesa  he  Is  corroborated  by  other  evi- 
dence which  In  itself  and  without  tl  e  a  d  o(  the  testi- 
mony of  the  accompl  ce,  tenda  to  connect  tha  defendant 
wilhtke  commiaaion  of  the  offucae;  and  the  conoborotion 
is  not  Bofficieat,  if  it  merely  shows  the  commission  of  the 
offense,  or  the  citcumatances  Uiereof. 

Corroboraiive  evidence.— A  conviction  cannot  bo  bad  upon  the  uu- 
cimoboimiea  Kiilmony  of  an  accomplice— S3  CbL  on:  SB  Id.  IM;  Id. 
Bl*i  1 -Wheel.  0.  C.  i[S;  slowa.iw;  ll  Id.  W7:  *4  Tex.  IMj  M  Iowa, 

Si  »B  2  Bond,  Sll;  id.  323;  8  Gnw,  80:  S  McLenn-  til.  tJoni™/! 
iJa,U;  SPukerCr,  R,  119:  id.  SSI;  MBail).iGllTEild.l2Si  2INTT. 
GTSi  B^lch.  301:  SB  111.  3Hi  31  Conn.  2ri;  4  Ind.  128;  7  Id.  326:  »e  1 
rUtar  Ci.B. iil;  29  Conn.  4i>3i  SO  La.  An.  M9;  WIA.b'S;  43  Qa.  197; 
SI  td.G9Ti  40  A1b.«34;  3  Kan.4Mi  i5  Aik-K;  llowri.SIU;  10  Iowa  SC 
28T.  So.  oC  a  nomui  upon  whom  an  altempC  uf  abortion  bad  boon 
made— N  Cal.  409.  Wiicn  an  accomplice  lestiaes,  be  caiinot  shield 
moaea  trom  tall  dlsclosm-a  ot  liia  connecUon  wllb  ilio  oltenae-18 
HlelL366:  bnt  he  Is  not  obllKed  tadlsolosHhlacrlmlnahcyln  other  oF- 

of  hiB  belnv  an  accomplice— Batd.  22.    Tbo  jtiry  la  tbo  exclusive  jud^ 
of  bis  retflbU        M Cal  faO^    Tb  ra  [  must oill- 


to  the  lame— M  Baib.  SOS-    Any  eTldeoce  tendloff  to  >how  a  criminal 
Intent  dd  tlie  pnt  ot  detendanC,  wonld  bo  Bofflclent  cocrOboiBtloa  or    . 
her  tuUmoiir— 3)  CaLMS.    AiIihIssIodb  made  brthe  prUoaer  vttlcli 
t«ad  atroiulr  to  connect  blmwitli  tlin  lBiw«nv.  nm  rinl1liy«il:  cnrmli. 

oiatton  oC  uie  M 
rttbeiSir--- 
Mffthso) 
MemDpUM 

fitstnsei 


traM  tola  him  hB  itaonlilnat  bepraaecuindir  bevmuiaolaalauiunui 
knew,  II16  UHtlmanr  of  Iba  magTsiraia  Is  Bdnilssllile  Co  conobante  hi* 
erldanco— S!  Pick.  197.  Tbn  tcatlmnny  o[  nn  accomplice  eumot  l» 
corrubotateitbylbBCoCanuLberiLciiomiiLlFo— I  Grctuo. 63. 

1112.  Repealed.    [In  effect  March  ISth,  1880.] 

1113.  The  court  may  direct  tlie  jury  to  be  disatjarged 
where  it  appears  that  iC  baaiiot  juriadictionof  tbeoffense, 
or  tbat  the  facts  charged  do  not  constitute  an  offense  pun- 
lahable  by  law.    [la  effect  April  9th,  ISSO.) 

1114.  If  the  jury  be  discharged  because  the  court  lias 
not  jnrisdicUon  of  die  offense  charged,  and  it  appear  that 
It  was  committed  out  ot  the  jurlBdtctlon  of  this  State,  th« 
defendant  must  bediscbarged.    [In  effect  April  9th,  1830.] 

1115.  If  the  offense  was  committed  within  the  eiclu- 
bItb  jurisdiction  of  another  county  of  this  State,  the  court 
must  direct  the  defendant  to  be  comoiitted  for  sucli  time 
as  it  deems  reasonable,  to  await  a  warrant  from  tlie  proper 
county  for  his  arrest;  or  if  the  offense  is  a  misdemeanor 
only,  it  may  admit  him  to  bail  in  an  undertaking,  with 
sufBclant  sureties,  that  he  will,  within  such  time  as  the 
court  may  appoint,  render  himself  amenable  to  a  warrant 
for  his  arrest  from  the  proper  county;  and,  if  not  sooner 
arrested  thereon,  will  attend  at  the  office  of  the  sheriff  of 
the  county  where  the  trial  was  had,  at  a  certain  time  par- 
ticularly specified  in  the  undertaking,  to  surrender  him- 
aelf  upon  the  warrant,  if  issued,  or  that  his  bail  will  for- 
feit snch  sum  as  the  court  may  Hz,  to  be  mentioned  in  the 
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undertaking;  and  the  clerk  must  forthwith  transmit  a 
certified  copy  of  the  indictment  or  information,  and  of  all 
the  papers  filed  in  the  action,  to  the  district  attorney  of 
the  proper  county,  the  expense  of  which  transmission  is 
chargeable  to  that  county.    [In  effect  April  9th,  1880.  ] 

Where  a  party  is  gnilty  of  receiving  stolen  property  brought  from 
another  county,  TTlth  guilty  knowledge  of  the  theft,  he  cannot  be  pros- 
ecuted for  larceny  in  the  county  vrnere  he  resides— 40  Cal.  601;  and 
see  id.  648. 

1116.  If  the  defendant  is  not  arrested  on  a  warrant 
from  the  proper  county,  as  provided  in  section  one  thou- 
sand one  hundred  and  fifteen,  he  most  be  discharged  from 
custody,  or  his  bail  in  the  action  is  exonerated,  or  money 
deposited  instead  of  bail  must  be  refunded,  as  the  case 
may  be,  and  the  sureties  in  the  undertaking,  as  mentioned 
in  that  section,  must  be  discharged.  If  he  is  arretted,  the 
same  proceedings  must  be  had  thereon  as  upon  the  arrest 
of  a  defendant  in  another  county  on  a  warrant  of  arrest 
issued  by  a  magistrate. 

1117.  If  the  jury  is  discharged  because  the  facts  as 
charged  do  not  constitute  an  offense  punishable  by  law, 
the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged;  or  if  admitted  to  bail,  that  his  bail  be  exon- 
erated; or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  refunded  to  him,  unless  in  its  opinion 
a  new  indictment  or  information  can  be  framed,  upon 
which  the  defendant  can  be  legally  convicted,  in  which 
case  it  may  direct  the  district  attorney  to  file  a  new  in- 
formation, or  (if  the  defendant  has  not  been  committed  by 
a  magistrate)  direct  that  the  case  be  submitted  to  the  same 
or  another  grand  jury;  and  the  same  proceedings  must 
be  had  thereon  as  are  prescribed  in  section  nine  hundred 
And  ninety-eight;  provided^  that  after  such  order  or  sub- 
mission the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him  as  in  other 
cases.    [En  effect  April  9th,  1880.] 

1118.  If,  at  any  time  after  the  evidence  on  either  side 
Is  closed,  the  court  deems  it  insufficient  to  warrant  a  con- 

FBH.  CODB.r-89. 
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Tiction,  it  may  advise  the  jury  to  acquit  the  defendant. 
But  the  jury  are  not  bound  by  the  advice. 
See  38  CaL  473. 

1119.  When,  in  the  opinion  of  the  court,  it  is  proper 
that  the  jury  should  view  the  place  in  which  the  offense 
is  charged  to  have  been  committed,  or  in  which  any  other 
material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  the  sheriff,  to  the 
place,  which  must  be  shown  to  them  by  a  person  appoint « 
ed  by  the  court  for  that  purpose;  and  the  sheriff  must  be 
sworn  to  suffer  no  person  to  speak  or  communioate  with 
the  jury,  nor  to  do  so  himself,  on  any  subject  connected 
with  the  trial,  and  ta  return  them  into  court  without  un- 
necessary delay,  or  at  a  specified  time. 


View  of  premiBes.— No  person  can  be  allowed  to  talk  to  the  Jury 

ig  tbelr  viewing  the  place  where  the  crime  was  committed— 53 

Cal.  61.   Visiting  the  scene  of  the  res  gestm  by  a  part  of  the  jury  after 


durinc 


the  case  is  committed  to  them  is  ground  for  a  new  trial— 14 1^.  x .  662 ; 
18  id.  179:  3  Parker  Cr.  B.  25;  otherwise  if  it  be  merely  casually— 64  Md. 
368;  20  Kan.  311. 

1120.  If  a  juror  has  any  personal  knowledge  respect- 
ing a  fact  in  controversy  in  a  cause,  he  must  declare  the 
same  in  open  court  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact  which  could  be 
evidence  in  the  cause,  as  of  his  own  knowledge,  the  jury 
must  return  into  court.  In  either  of  these  cases,  the  juror 
making  the  statement  must  be  sworn  as  a  witness  and 
examined  in  the  presence  of  the  parties. 

1121.  The  jurors  sworn  to  try  an  action  may,  at  any 
time  before  the  submission  of  the  cause  to  the  jury,  in 
the  discretion  of  the  court,  be  i>ermitted  to  separate  or  be 
kept  In  charge  of  a  proper  officer.  The  officer  must  be 
sworn  to  keep  the  jurors  together  until  the  next  meeting 
of  the  court,  to  suffer  no  person  to  speak  to  them  or  com- 
municate with  them,  nor  to  do  so  himself,  on  any  subject 
connected  with  the  trial,  and  to  return  them  into  court  at 
the  next  meeting  thereof.    pEn  effect  April  9th,  1880.] 

An  order  of  court  made  by  consent  of  defendant,  authorizing  a 
sheriff  to  receive  from  the  Jury  a  sealed  verdict,  and  on  its  receipt  to 
allow  the  Jury  to  separate  until  the  session  of  the  court  on  the  follow- 
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tng  mornlngr*  Is  not  aa  error  of  which  defendant  can  complain— 49  Cal. 
367. 

1122.  The  jury  must  also,  at  each  adjournment  of  the 
court,  whether  permitted  to  separate  or  kept  in  charge  of 
officers,  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  among  themselves,  or  with  any  one  else, 
on  any  subject  connected  with  the  trial,  or  to  form  or  ex- 
press any  opinion  thereon  until  the  cause  is  finally  sub- 
mitted to  them. 

1123.  If,  before  the  conclusion  of  the  trial,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case,  a 
new  juror  may  be  sworn,  and  the  trial  begun  anew,  or  the 
jury  may  be  discharged,  and  a  new  jury  then  or  after- 
wards impanneled. 

1124.  The  court  must  decide  all  questions  of  law 

which  arise  in  the  corpse  of  a  trial. 

Ooart  to  decide  qaestions  of  law,  as,  the  admissibility  of  evidence, 
or,  a  severance  of  defendauts  on  the  trial— 9  Ala.  137;  2  Ashra.  31;  4U 
Ala.  74:  41  id.  416;  7  Gratt.  619;  25  Id.  938:  10  Ind.  453;  39  Me.  78;  1  Lea. 
673:  7  B.  1. 1;  10  Ohio  St.  449;  7  Blch.  412;  13  id.  Sltf;  and  where  auy 
material  charge  in  the  indictment  is  not  supported  in  law,  to  direct  an 
acquittal— 27  La.  An. 395 :  see  16  Kan.  475 ;  lOAllen,  I8» ;  66  Mo.  208.  See 
contra,  75  N.  0. 275;  57  ua.  603;  50  Ala.  154.  See  6  Cal.  637;  and  post,  S 
1127,  and  note. 

1125.  On  a  trial  for  libel,  the  jury  has  the  right  to 
determine  the  law  and  the  fact.  [In  effect  April  9th, 
1880.] 

1126.  On  a  trial  for  any  other  offense  than  libel,  ques- 
tions of  law  are  to  be  decided  by  the  court,  questions  of 
fact  by  the  jury;  and,  although  the  jury  have  the  power 
to  And  a  general  verdict,  which  includes  questions  of  law 
as  well  as  of  fact,  they  are  bound,  nevertheless,  to  receive 
as  law  what  is  laid  down  as  such  by  the  court.    [In  effect 

AprU  9th,  1880.] 

Qaestions  of  law.— The  jnry  cannot  decide  on  the  law,  nor  can 
theconrtsnbmlt'suchqnestionstothem— 49Gal.  56;  so,  pertinence  of 
evidence  cannot  be  submitted  to  the  jury— 49  Cal.  56;  nor  the  applica- 
bility of  evidence  to  the  Issues— 49  Cal.  56.  In  the  f ollowinff  States 
juries  are  bound  Uy  the  instructions  of  the  court  in  matters  or  law  in 
criminal  cases— see  53  Me.  828;  id.  543;  18  Ala.  119;  16  N.  H.  325;  5  Gray, 
185;  7  Mo.  607;  49  Ga.  482.  In  United  SUtes  Courts— 1  Curt.  23;  in 
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capital  08868—14  Bich.  87.   In  libel— see  Const.  Cal.  art.  1,  S  9.   See 
S 1102,  Mid  note. 

FroTince  of  iuy.— They  must  decide  without  reference  to  their 
private  knowleduire— 6  Parker  Cr.  B.  35S.  They  are  to  decide  as  to  the 
credibility  of  witnesses— 22  Pick.  397 ;  see  AS  Me.  267.  The  Jury  are  the 
exclusive  Judges  of  the  facts— 30  Cal.  214;  11  Gray,  821;  14  id.  400:  13 
Allen,  671 :  see  60  Pa.  St.  319.  It  is  for  the  jury  to  determine  whether 
evidence  introduced  upon  a  given  point  amounts  to  proof  of  the  facts 
in  issue— 30  Cal.  151.  It  is  the  province  of  the  Jury,  unidded  by  the 
court,  to  say  whether  a  fact  is  proved— 32  Cal.  213.  On  the  trial  for 
mur'der  the  Jury  have  a  right  to  weigh  with  the  other  proofs  the 
1,  apparent  absence  of  motive  on  the  part  of  defendant— 17  Cal.  377.  The 
Judge  cannot  express  his  opinion  on  the  weight  of  evidence;  he  may 
state  the  evidence  and  declare  the  law  thereon,  or  he  may  state  that 
there  is  no  evidence  as  to  a  certain  fact— 27  Cal.  507. 

y  t^  •:>  1127.  In  charging  the  jury,  the  court  must  state  to 
-{  Ihem  all  matters  of  law  necessary  for  their  information. 
Either  party  may  present  to  the  court  any  written  charge, 
and  request  that  it  be  given.  If  the  court  thinks  it  correct 
and  pertinent,  it  must  be  given;  if  not,  it  must  bd  refused. 
Upon  each  charge  presented  and  given  or  refused,  the 
court  must  indorse  and  sign  its  decision.  If  part  be  given 
and  part  refused,  the  court  must  dtetinguish,  showing  by 
the  indorsement  what  part  of  the  charge  was  given  and 

what  part  refused. 

Charge  of  court.— The  court  may,  by  express  consent  of  the  defend- 
ant, or  by  mutual  consent  of  parties,  charge  orally— 43  Cal.  384.  The 
presumption  is  that  the  charge  was  in  writing  unless  the  contrary 
appears— 17  Cal.  322:  25  id.  531;  28  id.  496;  see  ante,  S  1093,  subd.  6,  and 
note.  Y^ere  a  written  charge  was  expressly  waived,  an  entry  that 
the  court  charge  the  Jury  orally  must  be  construed  as  a  mutual  consent 
to  an  oral  charge— 43  Cal.  384.  The  consent  of  defendant  will  not  be 
presumed  from  bis  absence,  or  from  his  failure  to  object— 43  Cal.  29. 
In  a  charge  of  burglary,  an  instruction  that  the  possession  of  property 
recently  stolen  is  evidence  of  guilt,  is  error,  as  charging  a  matter  of 
fact,  in  violation  of  the  Constitution— 55  Cal.  236;  64  id.  151;  45  id.  285; 
see  ante,  page  21.  If  a  Judge,  in  his  charge,  undertakes  to  state  a  por- 
tion of  the  testimony  in  language  which  is  in  substance  and  effect  a 
repetition  of  the  testimony,  the  defendant  cannot  complain— 48  Cal. 
91.  In  its  charge,  the  court  must  not  assume  a  fact  to  have  been 
proved— 14  Gal.  438.  The  existence  of  a  fact  may  tend  to  prove 
another  fact— 82  cai.  315;  but  the  court  cannot  charge  to  this  effect— 
62  Cal.  315;  61  id.  689;  but  one  fact  cannot  be  inferred  from  another, 
where  a  legal  presumption  does  not  exist— 54  Cal.  63;  61  id.  588;  62  id. 
315;  so,  the  fact  of  abandonment  cannot  be  charged  fl>om  the  exist- 
ence of  other  facts— 62  Cal.  315.  Where  there  was  some  evidence, 
however  slight,  tending  to  prove  the  complicity,  it  is  error  to  charge 
that  there  was  no  evidence  of  that  fact— 58  Cal.  604.  It  is  not  sufficient 
if  it  merely  tends  to  raise  a  suspicion  of  the  guilt  of  accused— 50  CaL 
481.  commenting  on  39  Cal.  404.  If  there  be  substantia]  conflict  in  the 
evidence  as  to  a  material  fact,  and  if  in  its  charge  the  court  assumes 
the  fact  as  proved,  it  is  error— 53  Cal.  612:  49  id.  166;  32  id.  213:  80  id. 
151;  17  id.  147;  16  id.  137;  id.  98.  In  the  Chinese  game  of  "  Tan,"^ where 
the  evidence  tended  to  prove  that  defendants  were  severally  engageu 
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Indistliicttransactions,  to  charge  the  jury  that  there  might  be  one 
game  conducted  by  two  dealers  at  the  same  time,  Is  error— 6  Pac.  C. 
L.  J.  556.  If  there  is  no  evidence  to  prove  an  act  manslaughter  or 
excusable  homicide,  It  is  not  error  to  charge  that  if  K.  was  Intention- 
ally, willfully,  deliberately,  and  premeditatedly  killed,  it  is  murder  In 
the  first  degree,  otherwise  It  is  in  the  second  degree— 49  Cal.  180.  The 
charge  must  be  taken  together.  It  is  not  necessary  to  insert  in  each 
separate  instruction  all  the  exceptions,  limitations,  and  conditions 
which  are  inserted  in  the  charge,  taken  as  a  whole— 49  CaL  182;  48  id. 
93;  it  forms  no  part  of  the  Judgment  roll— 44.  Cal.  598. 

Instmctions.— The  defendant  has  a  right  to  a  full  statement  of  the 
law  from  the  court— 39  Ala.  684;  43  id.  340;  60  id.  117;  3  Cold.  839;  id. 
344:  6  id.  300;  32Ga.5i5;  35  id.  241:  39  id.  684;  1  Idaho,  75:  42  Mo.  242: 
64  id.  191:  23  Ind.  247;  25  Iowa,  572;  32  Vt.  491.  Instructions  deemed 
necessary  either  from  the  course  of  the  argument  or  to  prevent  in- 
justice, may  be  given  by  the  court,  or  those  already  given  may  be  ex- 
plained—18  Cal.  636.  The  court  is  not  forced  to  adopt  the  language  in 
which  counsel  may  couch  Instructions  prayed  for,  but  may  recast,  and 
submit  them  In  his  own  terms— 49  Caj.578;  30  id.  450:  1  Colo.  514;  12 
6a.  293;  8  Iowa,  407;  19  id.  169;  36  Miss.  77;  3  Ind.  226;  4Jones(N.  C.) 
440;  86  MO.  592;  9Smedes  &  M.  284;  84  Pa.  St.  15S;  nor  is  it  bound,  if 
an  instruction  asked  for  is  partly  correct  and  partly  erroneous,  to 
either  affirm  or  repudiate  it  as  awnole— 13  Ark.  318;  13Fla.636;  8  Iowa, 
407;  40  m.  488;  118  Mass.  1;  62  Mo.  596:  51  Me.  267;  10  Smedes  &  M.  192. 
The  court  may  modify  or  add  to  an  instruction  asked,  provided  the 
law  material  to  the  case  is  clearly  and  correctly  given— 30  Cal.  450;  32 
id.  288:  25  id.  460;  47  id.  96;  but  a  verbal  modification  of  a  written  in- 
struction is  erroneous— 8  id.  341. 

Instnictions  must  be  supported  by  the  evidence— 6  Pac.  C.  L.  J.  556. 
Oniere  can  be  no  Instruction  unless  there  is  some  evidence  to  which  it 
applies,  on  some  rational  theory,  logically  deduced  from  such  evi- 
dence—1  Cal.  385;  6  id.  217;  15  id.  482;  24  id.  28;  27  id.  514;  30  id.  207; 
SQ  id.  204 ;  39  id.  691.  They  must  always  be  given  with  reference  to  the 
facts  proved— 15  Cal.  477;  24  id.  18;  27  id.  509;  30  id.  207.  The  court 
properly  refuses  to  submit  a  point  to  the  jury,  on  which  there  is  no  ev- 
idence—41  Cal.  237.  Where  instructions  asked  have  no  application  to 
the  case,  they  may  be  refused— 6  Cal.  214;  28  id.  282.  An  erroneous  in- 
struction is  not  cured  by  a  correct  statement  of  the  law  in  another 
part  of  the  chargei-d4  Cal.  154. 

If  there  is  any  evidence  to  show  a  state  of  facts  which  would  lusti- 

S~  the  killing  or  reduce  it  to  manslaughter,  it  is  error  to  instruct  that 
e  burden  of  proof  is  on  the  prisoner,  to  disprove  guilt  by  preponder- 
ating evidence— 49  Cal.  611.  It  is  error  to  instruct  that  if  they  find  a 
verdict  of  guilty  they  must  convict  the  defendant  of  the  offense 
charged  in  the  indictment— 53  Cal.  263.  The  intention  is  a  material 
fact  to  be  found  by  the  Jury— 53  Cal.  263.  If  the  instructions  have  al- 
ready been  substantially  given,  the  court  may  refuse  to  give  them— 28 
Cal.  428;  30  id.  155;  altho%h  it  is  better  for  the  court  to  give  them— 
27  Cal.  515;  30  Id.  155.  Unless  clearly  covered  by  those  already  given, 
an  instruction  should  not  be  refused— 32  Cal.  436:  see  27  id.  515;  32  id. 
282.  When  instructions  are  refused  because  similar  instructions  have 
been  already  given,  the  ground  of  the  refusal  must  be  stated  in  the 
liearingofthejury— 8Cal.390:  see  13  id.  173;  27  id.  .514;  17id.  148;  but 
such  instruction  must  be  free  from  objection,  neither  ambiguous  nor 
obscure,  nor  calculated  to  mislead  or  confuse  the  Jury— 17  Cal.  430. 

The  court  may  Instruct  as  to  what  amounts  to  deliberation— 43  Cal. 
851;  and  that  in  deliberating  there  need  be  no  appreciable  time  be- 
tween the  intent  and  the  act— 43  id.  352:  34  id.  211.  It  may  instruct 
that  testimony  has  been  Introduced  tending  to  prove  certain  matter, 
and  such  instruction  is  not  an  expression  of  opinion  as  to  tho  weight 
or  effect  of  the  evidence,  nor  as  to  what  fact  has  been  proved— 49  Cal. 
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f63.  An  Instruction  upon  a  trial  for  an  assanlt  with  Intent  to  kill,  to 
the  effect  that  evidence  of  drunkenness  on  the  part  of  defendant, 
while  clearly  admissible  under  the  law,  should  he  received  with  great 
caution,  is  not  erroneous— A5  Gal.  592:  see  43  id.  344.  An  instruction 
that  If  the  Jury  "  believe  any  witness  had  sworn  upon  the  stand  wlll- 
fuUv,  suireptitlously,  and  falsely,  in  respect  to  any  inattea  material 
to  the  Issue,  they  should  disreirard  his  testimony  altogether,"  proper- 
ly  refused— 53  Cal.  354.  >' 

A  failure  to  instruct  the  Jury  that  statements  made  to  the  prisoner 
are  not  admissible  to  prove  their  truth,  is  not  erroneous,  unless  re- 
quested to  be  given— 53  Cal.  613;  32  id. 98;  43  id.  278;  49  id.  173.  Con- 
tradictory Insti-uctions  are  not  to  be  tolerated— 43  Cal.  552.  To  arrive 
at  the  meaning  of  an  instruction,  all  the  Instructions  on  the  same 
point  must  be  considered— 55  Gal.  201.  An  erroneous  instruction  is 
cured  by  another  instruction,  whereby  a  Jury  was  prevented  from  be- 
ing misled  by  the  error— 55  Cal.  202.  As  to  oral  instmctions-^ee  on^c, 
§  1003,  subd.  6,  note;  S  1176. 

1128.  After  bearing  the  charge,  the  juiy  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do 
not  agree  without  retiring,  an  officer  must  be  sworn  to 
keep  them  together  in  some  private  and  conyenient  place, 
and  not  to  permit  any  person  to  speak  to  or  conmiunicate 
with  them,  nor  to  do  so  himself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  haye  agreed  upon  a 
verdict,  and  to  return  them  into  court  when  they  have  so 
agreed,  or  when  ordered  by  the  court. 

1129.  When  a  defendant  who  has  given  bail  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time 
after  his  appearance  for  trial,  order  him  to  be  conmiitted 
to  the  custody  of  the  proper  officer  of  the  county,  to  abide 
the  judgment  or  further  order  of  the  court,  and  he  most 
be  conmiitted  and  held  in  custody  accordingly. 

1130.  If  the  district  attorney  fails  to  attend  at  the 
trial,  the  court  must  appoint  some  attorney-at-law  to  per- 
form the  duties  of  the  district  attorney  on  such  trial. 

1131.  Upon  a  trial  for  larceny  or  embezzlement  of 
money,  bank-notes,  certificates  of  stock,  or  valuable 
securities,  the  allegation  of  the  indictment  or  informa- ' 
tion,  so  far  as  regards  the  description  of  the  property,  is 
sustained,  if  the  offender  be  proved  to  have  embezzled  or 
stolen  any  money,  bank-notes,  certificates  of  stock,  or 
valuable  security,  although  the  particular  species  of  coin 
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or  other  money,  or  the  number,  denomination,  or  kind  of 
bank-notes,  certificates  of  stock,  or  valuable  security,  be 
not  proved;  and  upon  a  trial  for  embezzlement,  if  the 
offender  be  proved  to  have  embezzled  any  piece  of  coin 
or  other  money,  any  bank-note,  certificate  of  stock,  or 
valuable  security,  although  such  piece  of  coin  or  other 
money,  or  such  bank-note,  certificate  of  stock,  or  valuable 
security,  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the 
party  delivering  the  same,  and  such  part  shall  have  been 
returned  accordingly.    [In  effect  April  9th,  1880.] 
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CHAPTER  m. 

^ 

OONPtrCT  OF  THE  JXTBT  AFTER  THB   GAXTSE   IS   SUBMITTED 

TO  THEM. 

§  1135.  Boom,  etc.,  for  jury  after  retirement. 

S  1 136u  Accommodations  for  \ajrj  when  kept  together. 

S  11S7.  What  papers  the  jury  may  take  with  them. 

S  1138.  After  retirement,  may  return  into  court  for  Information. 

S  lUO.  If  juror  after  retirement  become  sick,  etc. 

S  1140.  Not  to  be  discharged  unless  there  is  no  probability  that  they 

can  agree. 

S  1141.  When  discharged  without  verdict,  cause  to  be  agsdn  .tried. 

S  1142.  Court  may  adjourn  during  absence,  but  deemed  oi>en. 

S  1143.  Final  adjournment  discharges  jury.   CBepealed.] 

1135.  A  room  must  be  provided  by  the  sapervisors  of 
each  county  for  the  use  of  the  jury,  upon  their  retirement 
for  deliberation,  with  suitable  furniture,  fuel,  lig^hts,  and 
stationery.  If  the  supervisors  neglect,  the  court  may 
order  the  sheriff  to  do  so,  and  the  expenses  incurred  by 
him  in  carrying  the  order  into  effect,  when  certified  by 
the  court,  are  a  county  charge. 

Necessaries  to  be  famished.— It  is  the  duty  of  the  court  to  see  that 
the  jury  isjprovided  with  medicine  and  other  conveniences  or  neces- 
saries—M  Oa.  686;  see  Pol.  Code,  S  4344,  subd.  3. 

1136.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for 
deliberation,  they  must  be  provided  by  the  sheriff,  at  the 
expense  of  the  county,  with  suitable  and  sufficient  food  ^ 
and  lodging. 

1137.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession.    They  may  also  take 
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with  them  the  written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by 
themselves,  or  any  of  them,  but  hone  taken  by  any  other 
person. 

What  jury  may  take.— The  Jury  are  entitled  to  take  out  with  them 
Buch  gapers  and  instruments  of  evidence  as  have  been  admitted  in  the 
case-^I  111.  365 ;  but  if  others  are  taken,  and  which  lead  to  a  conviction, 
it  will  be  cause  for  setting  aside  the  verdict— 10  Allen,  184;  16  Ark.  568; 
1  Idaho,  114;  5  Mass.  405;  38  lU.  527;  4  Wash.  C.  C.  148:  3  Johns.  252;  2 
Teates,  273;  20  Kans.  643;  10  Rich.  212;  5  Ben.  238;  34  Leg.  Int.  204.  It 
Is  error,  in  a  criminal  case,  to  permit  the  Jury,  on  retiring,  to  take  with 
them  Instructions  refused  by  the  court;  but  if  such  refused  instruc- 
tions  are  asked  by,  and  favorable  to,  the  defendant,  the  fact  that  the 
jury  takes  them  cannot  prejudice  him— 6  Fac.  C.  L.  J.  938. 

Return  for  information.— After  retiring,  the  Jury  may  retuni  Into 
court  for  information— 53  Cal.  575.  This  section  does  not  authorize  an 
oral  charge— 53  CaL  575 ;  see  ante,  §  1093,  subd.  6  and  note.  It  is  a  fatal 
error  for  a  Jury  to  return  into  court  and  receive  Instructions  in  the 
absence  of  defendant's  attorney,  or  without  proof  of  notice  to  him  of 
their  retum-37  CaL  276. 

1138.  After  the  jury  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  the  testi- 
mony, or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  cause,  they  must  require  the  officer  to  con- 
duct them  into  court.  Upon  being  brought  into  court, 
the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  district  attorney  and  the  defend- 
ant or  his  counsel,  or  after  they  have  been  called.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

1139.  If,  after  the  retirement  of  the  jury,  one  of  them 
be  taken  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occur  to  prevent 
their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged. 

Discharge  of  jury.— A  discharge  of  a  Jury  from  sickness  or  any  other 
accident,  is  not  a  bar  to  further  prosecution  for  the  same  offense— 41 
Cal.  215;  48  id.  826.  The  discretion  of  the  court  to  discharge  the  Jury 
must  be  exercised  upon  some  kind  of  evidence,  and  the  j  udgment  on  the 
point  should  be  expressed  in  some  form  on  the  record— 48  Cal.  327;  see 
anUt  §  1017,  subd.  4  and  note. 

1140.  Except  as  provided  in  the  last  section,  the  jury 
cannot  be  discharged  after  the  cause  is  submitted  to  them 
until  they  have  agreed  upon  their  verdict,  and  rendered 
it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless  at  the  expiration  of  such 
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time  as  the  couit  may  deem  proper,  it  satisfactorily 
appears  that  there  is  no  reasonable  probability  that  the 

jury  can  agree. 

Discharge  hy  oonient.— If  the  jury  Is  discharged  with  the  consent 
of  the  defendant,  because  unable  to  agree»  it  Is  not  an  acquittal  of  de- 
fendant-41  CaL  214:  and  the  prisoner  is  not  entitled  to  discharge  on 
habeaa  corpus  in  such  a  case— 41  Cal.  219.  In  case  of  failure  of  %e  jury 
to  agree,  the  proper  course  is  to  call  them  into  court  and  have  them 
announce  their  inability  to  agree,  and  then  discharge  them— 48  Cal.  834. 
The  jury  may  be  discharged  without  rendering  a  verdict,  on  consent 
of  both  parties— 88  Cal.  475.    See  <mte»  §  1017,  suod.  4,  note. 

1141.  In  all  cases  where  a  jury  is  discharged  or  pre- 
yented  from  giving  a  verdict  by  reason  of  an  accident  or 
other  canise,  except  where  the  defendant  is  discharged 
daring  the  progress  of  the  trial,  or  after  the  cause  is  sub- 
mitted to  them,  the  cause  may  be  again  tried.    [In  effect 

April  9th,  1880.] 
See  41  CaL  210;  and  see  pott,  S  1181. 

1142.  While  the  jury  are  absent,  the  court  may  ad- 
journ from  .time  to  time,  as  to  other  business,  but  it  must 
nevertheless  be  open  for  every  purpose  connected  with 
the  cause  submitted  to  the  jury,  until  a  verdict  is  ren- 
dered or  the  jury  discharged. 

Adjournment.— A  district  judge  may  adjourn  a  general  term  in 
one  couuty  over  an  intervening  term  in  another  counfy,  and  the  term 
so  adjourned  is  a  continuation  of  the  regular  term— 42  CaL  19. 

1143.  Bepealed.    [In  effect  March  12th,  1880.] 
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OHAPTBB  IV. 

THE  YBBDZOT* 

S  1117.  Betnin  of  Jury. 

S  1148.  Appearance  of  defendant. 

S  1149.  Manner  of  taking  yerdlot. 

S  1180.  Verdict  may  be  genend  or  qteoliO. 

i  1151.  General  yerdlct. 

S  1152.  Special  yerdlct. 

S  1168.  Special  yerdlct,  how  rendered. 

S  1154.  Form  of  special  verdiet. 

S  1155.  Judgment  on  special  yerdlct. 

S  1158.  When  special  verdict  def  ectlye*  new  trial  to  he  ordered. 

S  1157.  Jnry  to  find  degree  of  crime. 

S  1158.  Jnry  may  find  upon  charge  of  prevlons  conyletion. 

S  1159.  Jnry  mayjconvlct  of  lesser  offense,  or  of  attempt 

S  1160.  Verdict  as  to  some  defendants,  new  trial  as  to  others. 

S  1161.  Court  may  direct  a  reconsideration  of  the  verdict. 

S  1162.  When  Judgment  may  he  given  on  informal  verdict. 

S  1163.  Polling  the  Jury. 

S  1164.  Becordlng  the  verdict. 

§  1165.  Defendant,  when  to  he  discharged. 

§  11G6.  Proceedings  upon  conviction  or  special  verdict 

§  1167.  Proceedings  on  acquittal  on  ground  of  insanity. 

1.147.    When  the  jury  have  agreed  upon  their  verdict, 

they  must  be  conducted  into  court  by  the  officer  having 

them  in  charge.    Their  names  must  then  be  called,  and  if 

all  do  not  appear,  the  rest  must  be  discharged  without 

giving  a  verdict.    In  that  case  the  action  may  be  again 

tried  at  the  same  or  another  term. 

Return  of  jurors  into  oonrt.— Irregularity  in  not  first  calling  over 
their  names,  does  not  prejudice  the  defendant.  If  the.  Jurors  are  all 
present  and  had  agreed— 44  Cal.  542. 

1148.  If  charged  with  a  felony,  the  defendant  must, 
before  the  verdict  is  received,  appear  in  person.  If  for 
a  misdemeanor,  the  verdict  may  be  rendered  in  his  ab- 
sence.   [In  effect  April  9th,  1880.  ] 


TKBOICI. 

ma  ot  the  renilltfon  of  tho  r^ 


1149  Wbea  tlia  jury  appear,  tbsy  muat  be  asked  by 
the  court,  or  clerk,  whether  they  have  agreed  npon  their 
veidict,  and  If  the  foceman  answen  In  the  affirmative, 
the;  must,  on  being  required,  declare  the  sama. 

1150.  The  jury  may  render  a  general  Terdict,  oi,  nheii 
they  are  !□  doubt  as  to  the  legal  effect  of  the  facta  proved, 
they  may,  except  upon  a  trial  for  libel,  find  a  special 
verdict.    [Ineffact  April  9th,  1880.] 

Vardlct,— Upoa  ths  reqneat  ot  either  party,  tba  comt  shoDld  In. 
Mmct  the  JiiiV  tbat  they  bave  tbo  dlscrellan  to  reader  eitlier  a  sen- 
enl  or  special  verdict— 37  Cil.  407.  Itie  only  verdict  In  a  criminal 
owe  Uuwalurycaa  reader  oaderUie  laws  oi  LoulBUma  Is  %  seueral 
Terl!ci-ITX*.An.;i. 

1151.  A  general  verdict  npon  a  plea  of  not  guilty  i9 
either  "guilty"  or  "not  guilty,"  which  imports  it  con- 
viction or  acquittal  of  the  offense  charged  in  the  iudict- 
ment.  Upon  a  plea  of  a  former  conviction  or  acquittal  of 
the  same  ofCeuse.  it  is  either  "for  the  people"  or  "for  the 
defendant."  When  the  defendant  is  acquitted  on  tho 
ground  that  ha  was  insane  at  the  time  of  the  commission 
of  the  act  charged,  the  verdict  must  be  "not  guilty  by 
reason  of  insanity."  When  the  defendant  is  acquitted  on 
the  ground  of  variance  bettveen  the  iodictmeuC  and  the 
proof,  the  verdict  must  be  "  not  guilty  by  reason  of  vari- 
ance between  indictmenC  and  proof."  [Approved  March 
SOtb,  in  effect  July  1st,  18T4.] 

OBQerel  verdiot.— The  verdict"  gulLly"  1b  asanmea  torefBrto  tba 
indiounenC  to  wmcB  1 1 13  a  response— 3B  III.  26.  Wheu  a  jury  tetums  a 
gflnersi  verdict  upon  an  lodictmenc  conlalnlni  aeveralconntfl.lt  wHl 
GenresumeatluittbeyCoundtbeurlsonergulItyon  all— 34  Gona.  290; 
n  ni,  IM;  1  W.  Va.  SS7;  or  that  the  finding  was  on  the  good  eannC, 
irbarfi  the  other  count  iraa  bad— 3  CllS.  IS;  »  UcLean.&Si  UBarb. 
4Hi  UAla.210;  94111.287;  8B.Mon.3D:  SHumph.liej  SHelab. —    "~ 


<:  SHumph.liej  3Helab.2l;i  103 
Klch.  337  i  14  Bmedea  ft  H.  12& 
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A  general  Tardlnt  will  be  preaumad  to  Iistb  been  elTen  on  tbe  eotint 
to  nUch  tho  toallmciny  applied— 7  Jones.  (N.  C.)3i:  see  tBN.  C.  3M. 

«»l»  N.  T.  17.    II  la^a  I'  any  one  ot  t&e  counls  Is  eooil-3 
Me.  B7*!  sa  Pa.  St.  355;  I  Sne.'tl,  B1 1 ;  31  Ala.  Jiat  la  Ottiy,  m;  t  OtUo  SI. 


i  cbtuied  la  tbe  ludlctmeDl  "—Is  Cal.  13a. 


tUng  deCeniluic  ot  lorglnE  and  uCterlnn  an  ladorse- 
ppel  upon  any  matter  o(iiuni<—iaCal.M7.  Finding 
01  named  In  the  Inillctmenc  Is  an  acquUcal  ot  tbe 


cbuve4  la  tha  InUetmant"  are  men  BarpliuwB— IB  lom,  43B.  Any 
addlfioa  to  kguunl  verdict  mar  be  leiuded  as  Bmplnsue— H  CaL 
IM;  »  m.  tsKsee  3  Ta.  CasTlfli  39  Hd.  6W;  4  YeatesTut.  So,  a 
leoominendaHon  to  mercy  la  no  part  ot  the  verdict,  and  tbe  court 
mar  oidecttto  ba  r«ordea  wltboni  sucb  reoonunendatlon-ii  CaL  lei 

Braled  TvMliotr-Ttae  court  may,  wltli  Iba  defendant's  consent,  per- 
mUtbeJiDytOHepaiata  and  brfng  In  a  sealed  verdict— (U  CaL  sA;  t 
BlaelSriUi  nni.Mei  ai  lud.iO^fllSMaas.SI;  63  Ue.G9C:  e  McLean, 
IM:  »  PWln.  ten.  The  detendsnt  la  entitled  to  Have  tliejnry  preaenC 
MltsrendltlDn-SMcIiSBii,IS«;  92  III.  483;  lllnd.US;  3£lllch.«3. 

1152.  A  special  verdict  is  tbat  by  wbicb  tbe  juij  find 
the  faiita  only,  leavinK  tbe  judgment  to  the  court.  It 
must  present  the  conclusions  of  fact  as  established  by  tbe 
evideDCQ,  and  not  the  evidence  to  prove  them,  and  these 
oonclustons  ot  fact  must  be  bo  presented  as  that  nothing 
Le  court  but  to  draw  conclasions  of  law  upon 


SpMlal  TeidlDl.— L  . 

loitiior  convloOon,  (bsc 

-»1  CaL  ns.   K  the  verdict  la  ■ 
TkOoa  cooIdUow-GI  CaL  VA. 
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1153.  The  apeoial  verdict  must  be  reduced  M  writing 

tif  the  JUT7,  or  Id  their  presence  entered  upon  tbeminateH 
of  the  court,  read  to  the  jury,  and  agreed  to  \ij  tbem, 
'before  tbey  axe  discharged. 

7«(Uct,  how  rendered.— If  tlio  jnrr  ta  dlMBstjeil  betore  Iha  tbp- 
dlct  la  eiiMred.  the  prisoner  oiwht to  bo  dlsch»rgea— «  Pk.  C.  L.  J.  M. 
deUberHlnE,  tlisladgs.wllliouicBlliiie  (be  lurrlnta  coiirt.  adionnu 
Ihntenn.iriseqalvSeat  to  takcqnittal— UXaLSSa.   See  imlt'i  KM, 

1154.  The  Hpeoial  verdict  need  not  be  in  any  particu- 
lar form,  but  ii  sufficient  if  it  preaent  intelligibly  tha 

fatts  found  by  the  Jury. 


1      ry  ff  a  la 

hjTE  a  sua  Th 

"  We.  ibi!  Jury,  nnddBrenOniil  Euilly.  ^  lu.xiaiici.to  tUusum  ol  %»," 
tbo^b  not  artlstli^Iy  worded,  l<  soinclERt  In  Bubstoncit-S  Fac  c.  L. 
fipaciiil^  on  eacb  count— lU  IlL  SiV- 

1155.  The  court  muBt  give  jadgment  upon  the  special 
verdict  as  follows: 

1.  If  the  plea  la  not  guilty,  and  the  facts  prove  the 
defendant  guilty  of  the  offense  charged  tn  the  indictment, 
or  of  any  other  oflense  of  which  he  could  be  convicted 
under  that  Indictment,  judgment  must  be  given  according- 
ly.  Bot  if  otherwise,  judgment  of  acquittal  most  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the 
same  ofFense,  the  court  must  give  Judgment  of  acqnittal 
or  conviction,  as  the  facts  prove  or  tail  to  prove  the  for- 
mer conviction  or  acquittal. 

Jadgmsnt.- A  Jndgnient  of  cooTictlon  «bonld  be  oertflln  sad  flnftl, 
ahonlil  state  that  tha  plea  of  the  prisoner  preceded  Ibe  eeleetjonana 
A)a.eT:.    The  day  ofthe  eiecntlon  of  tba  sentence  of  deatbe&ould  not 


.0  ibe  residue— n  <;< 


I  nn  ncqnlttal  at  ev«r7  other  offeuaa  of  a  I 


_^ .^,,^,v^.  »  w"^..  ..u^.  »«,^«Df  ft  hlffbercrade  Includ- 
ed in  the  duurga-OCal.SM.    See  pIMf,  i  1IM;  ORMrnDlGgBQlxLt. 

1156.  If  the  jury  do  not,  in  a  epeclal  verdict,  pro- 
Douuca  afflrmaUTel?  or  negativelj'  on  tbe  facts  necesseiy 
to  enable  tbe  court  to  give  judgment,  or  if  tliey  find  the 
evidence  of  facts  merely,  and  not  the  conclusions  of  tact, 
from  the  evidence,  as  establlahsd  to  their  satisfaction,  the 
court  must  order  a,  new  trial. 

Defsctive  veiUct-A.  venllcC  fstall;  defective  Is  a  nalllCy— 13  W. 
Ta-BK);  il  Pick,  son;  it  Ala.  MO.    When  the  Terillct  Is  Insensible, la- 

ana(rrHiian*'>»i^-"ll'icli!w9f"TiDvfl.?Mi  HRleb?M8i  l.lSew! 
4B.BJ;  BceaiMB.(18;a)Oblo.26!  » Gmlt. 6SJ:  39 MISS.39S;  mid.lTfi 
but  mere  clerliaterrora  will  not  taaXe  a  yetUlct  Insentlble— 20  Cal.  «a ; 

Verdict  contrary  to  evidence.— A  venllct  contray  to  Mio  weight  of 
evlilence  will  be  setaside-GUj).  SKii  13  Coaii.437i  i  DalL  llSiTBaU. 
tK;  l^nUKli  ai.elgh,;s$:  iKottftHcO.Mli  tBnmph.Mlt  IH*- 
UT:  SPIck.^.  iDcHOc^iiniHi-UCann.'Mti  lornwibiaatteraa 
uot<— IBftlLHS;  tor  mvklniliog*  wWi  Intent  to  tteiF-l  1I£  417)  tor 
recelTlbK  sloleu  ttooOat  oa  the  qaeWim  of  identer-S  "-"i*  ISI: 
onAcbu«eotnGoa(loffenie,wltbiioproof  at  IdenUty  of  defendant 
— ltPlck.£!r;  or,wlKrettiee»:pH<tE{(«f WHiKitBiovaa-8Iielgli,7tt; 
UHlnn.^.  If;iioinTer,lbeielKicotillletlngeTldaBGeonl>oaiudei, 
wUl  the  question  be  one  of  ihHibb  tha  verdut  win  DeimallT  be  per- 
».~o^^-.. "(Oaum^  ItldJOI^nrcb-ffi)  u^ei-wlLi 

)j  see  nfnfro,  T3  111 

1157.  'Whenever  a  crime  is  dlstinj^ished  into  degrees, 
the  jury,  it  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  ^hicli  he  is  guilty. 

onnJ^CftLtMt  «td.ir-.^^'<i'<' :  ■.■,;';■■■  i , ...  ■  j'  ai.t  ™i- 
ss  Ind.  in.  The  QnenUm 


Yn«.IIBt  «)Ho.MS|  ISAA-M 


cnuiidT  wlthhithB  proTlncs  ot  iJj  i^ijuryita 

notdetsrmloetbsdwrae.lbecixiiT .. .  iinukotbe 

flndlni  specUe— U  Cal.  tSi  19L',1].  i  <  .  .  .ii-*  Jury  to 

And  the  a«[Te«  at  gallt,>n<Lt1ioiiL-i  1 1  "  iniinleTln 

Oie seeoDQ  d(»Te«,  the  Jury  mjir  11 1 < '  .  <i<  u'ros-^ 

oiT.llI:  aee^id.iea.   That  ib>ti.  i.  ..  .■,.;-~^.\ 

MS;  Wrteht.  7^  »  Ohio  St.  fu;  i..  i    1   ■■  7 

Cbirke,2&i  IJIowa-SMj  6MWj.  J.  .  -J'I  j": 

SSeig.2»;  ITAliiia:  «l=l.u■l^:    .- 
TBI.U8;  WNeY.SMi  Jt6«.*97i  j^  li. — 

Wbaie  a  MatntaivqiilTHlD  the  yecdict »  deslgnsUoii  ol  the  degree. 
or  the  ipeciae  anManmt  of  a  Mnlabnuat,  agenerai  verdict  wloioDt 
■iifhrtciinjiiilnii  nrsMwwiinrniiiliininiilliri-  nral  int.  itlil  ni 
M.  uiTjQiatt.  aui  MdTaiuH  Ala- ngj  H  id£  441'.  11  ite.  ffiS: » Id: 

112:S(AloSt.lllild.ntlUIIia.  IMi  HoTlhW.  Avetdletlm- 
DodwagTeMwpanliliinsiitthaDtliBt  antlioilied  bv  law.  Is  Told-~4<l 
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fendants  may  be  convicted  of  different  degrees— 9  Boflh,  8BS;  31 N.  T. 
229;  i  Gush.  384;  101  Alass.  14;  32  Mass.  405. 

1158.  Whenever  the  fact  of  a  preyious  conyiction  of 
another  offense  is  charged  in  an  indictment  or  informa- 
tion, the  jury,  if  they  find  a  verdict  of  guilty  of  the  offense 
with  which  he  is  charged,  must  also,  unless  the  answer 
of  the  defendant  admits  the  charge,  find  whether  or  not 
he  has  suffered  such  previous  conviction.  The  verdict  of 
the  jury  upon  a  charge  of  previous  conviction  may  b'e : 
"  We  find  the  charge  of  previous  conviction  true,"  or, 
"  We  find  the  charge  of  previous  conviction  not  true,"  as 
they  find  that  the  defendant  has  or  has  nofr  suffered  such 
conviction.      In  effect  April  9th,  1880.] 

Frevions  conviction.— The  Jnry  may  find  upon  the  charge  of  a  previ- 
ous conviction— 4  Cal.  STti;  5  id.  278;  49  id.  3»5.  The  identity  of  the 
party  on  trial  with  the  party  in  proceedings  resulting  in  his  prior  con- 
viction, is  a  question  of  fact  for  the  jury— 47  Md.  497;  14  Serg.  A  B.  69; 
2BGa.614.    Seo  an^e,  SS  666-667. 

1159.  The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged,  or  of  an  attempt  to  com- 
mit the  offense.    [In  effect  April  9th,  1880.  ] 

Lesser  offense.— A  jury  may  convict  of  a  lesser  offense  included  in  a 
greater-5  Cal.  133 ;  29  id.  579 ;  44  Id.  94 ;  5  Ala.  32 ;  2  La.  An.  921;  42  N.  H. 
490 ;  6  Ohio.  242;  as  larceny  on  a  charge  of  robbery— 53  Gal.  9s.  Under 
an  indictraeut  for  "an  assault  to  commit  murder/'  a  verjdlct  of 
"  guilty  of  an  assault  to  do  bodily  Injury/'  is  a  conviction  of  a  simple 
assault  only-6  Cal.  562;  9  id.  260;  SO  id.  218;  40  id.  427;  44  id.  94;  id. 
581 ;  45  id.  284 ;  49  id.  229 ;  53  id.  264.  A  general  verdict  is  a  conviction  on 
every  material  allegation  charged  in  the  indictment;  but  if  the  jury 
intend  a  conviction  of  a  lesser  offense  necessarily  Indaded  in  the 
charge,  the  offense  intended  must  be  specified— 6  CaL  543. 

Where  two  offenses  are  joined  in  one  count,  the  verdict  maybe 
not  guilty  of  the  greater  and  guilty  of  the  less  offense— 17  Gratt.  570: 
id.  676;  3  Cold.  77;  7  Kan.  106;  1  Hayw.  12;  8  Har.  (Del.)  554;  12 
Ohio  St.  146;  6  R.  I.  195;  but  there  cannot  ordinarily  oe  a  convic- 
tion of  a  minor  offense,  liot  included  in  the  offense  charged— 83 111.479; 
7  Mass.  245;  13  Pick.  496;  22  Wend.  175;  3  Hill,  92;  1 N.  Y.  379;  79  Pa.  St. 
503:  7  Serg.  &  R.  433;  2  Aiken.  181;  3  Vt.  844;  24  id.  129:  SO  N.  J.  L.  185; 
5  Ohio,  1 ;  id.  242;  Rice,  431 ;  3  HcCord,  190;  34  Mich.  345;  8£ng.  712:  see 
7  Port.  4!)5 ;  Rice,  431 ;  19  Pick.  479.  A  conviction  of  a  lesser  offense  is  an 
acquittal  of  the  greater~4  CaL  876;  5  id.  278;  35  id.  391.  See  ante,  SS 
1155, 1157  and  note. 

1160.  On  an  indictment  or  information  against  sev- 
eral, if  the  jury  cannot  agree  upon  a  verdict  as  to  all, 
they  may  render  a  verdict  as  to  those  in  regard  to  whom 
they  do  agree,  on  which  a  judgment  nmst  be  entered  ao- 


473  VEBDICT.  §§  1161-3 

coidingly,  and  the  case  as  to  the  others  may  be  tried  by 
another  jury.    [In  effect  April  9th,  1880.  ] 

Verdict  as  to  codefendant.— Convictions  of  codefendants  are  sev- 
eral—2  Ired.  402;  32  Miss.  406;  49  Yt.  437.  A  conviction  of  a  joint 
offense  can  only  be  on  evidence  of  Joint  ffuilt— see  14  Ohio,  386;  14 
Gray,  57.  One  may  be  convicted  and  the  other  acquitted— 6  Serg.  & 
B.577:  12  Mass.  813;  15  Abb.Pr.  147:  8  Blackf.  205;  34  Tex.  230:  l(nio. 
441:  29  Pa.  St.  429: 14  B.  Mon.  310.  In  cases  of  conspiracy  and  riot— see 
6 McLean,  513;  1  Hill.  361;  lOLa.  An.6.()8;  2A8bm.3l:  5Pa.St.73.  On 
a  joint  indictment  against  two,  proof  that  the  offense  was  committed 
severally  will  aot  sustain  a  conviction  of  either  or  both— 44  Ala.  414. 

*1161.  When  there  is  a  verdict  of  conviction,  in  which 
it  appears  to  the  court  that  the  jury  have  mistaken  the 
law,  the  court  may  explain  the  reason  for  that  opinion^ 
and  direct  the  jury,  to  reconsider  their  verdict,  and  if, 
after  the  reconsideration,  they  return  the  same  verdict,  it 
must  be  entered;  but  when  there  is  a  verdict  of  acquittal, 
the  court  cannot  require  the  jury  to  reconsider  it.  If  the 
jury  render  a  verdict  which  is  neither  general  nor  special, 
the  court  may  direct  them  to  reconsider  it,  and  it  cannot 
be  recorded  until  it  is  rendered  in  some  form  from  which 
It  can  be  clearly  understood  that  the  intent  of  the  jury  is. 
either  to  render  a  general  verdict  or  to  find  the  facts  spec- 
ially, and  to  leave  the  judgment  to  the  court. 

Amendment  of  verdict— Where  the  verdict  is  not  responsive  to  the 
offense  charged,  it  will  be  sent  back,  and  a  verdict  responsive  will  be 
directed— 73  N.  G.  44.  Until  the  jury  are  discharged  a  verdict  may  be 
amended,  but  not  after  their  discharge— 31  Cal.  431;  11  Ohio*  473;  6e& 
10  Gray,  1 1 ;  2  Gratt.  508 ;  22  Ga.  21 1 ;  6  J.  J.  Mar.  675 ;  and  any  informal- 
ity, micertaintv ,  or  Impropriety  may  be  amended  before  they  separate 
-19Cal.426;  lNev.543;  26  Ga.  593;  2  Gratt.  658;  2  A8hm.9Ii  39  Miss. 
295.    See  cmte,  §  1151,  note. 

1162.  If  the  jury  persist  in  finding  an  informal  ver- 
dict, from  which,  however,  it  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  defendant 
upon  the  issue,  it  must  be  entered  in  the  terms  in  which 
it  is  found,  and  the  court  must  give  judgment  of  acquit- 
tal. But  no  iudgment  of  conviction  can  be  given  unless 
the  jury  ex^essly  find  against  the  defendant  upon  the 
issue,  or  judgment  is.  given  aga£ast  him  on  a  special 
yerdict. 

1163.  When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polled,  at  the  request  of  either 
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party,  in  which  case  they  mnst  be  sererally  asked 
whether  it  is  their  verdict,  and  if  any  one  answer  in 
the  negative,  the  jury  must  be  sent  out  for  farther  de* 

liberation. 

Foiling  jnrir.— Either  party  may  require  that  the  jury  be  polled— 6 
McLean,  183;  11  lud. 569;  Sired. 330;  52  Ga.  478:  11  Ohio, 472;  77 K.  C. 
496;  1  Wend.  91;  6  Wis.  f05;  so,  of  the  court  on  its  own  motion— SI  Ark. 
196.  If  any  Juryman  dl&sent,  the  verdict  is  a  nullity,  and  the  junr 
must  again  retire  for  deliberation— Breese,  109;  1  Bail.  3;  26  Ala.  107; 
5  J.  J.  Siar.  676;  but  not  if  the  dissent  be  withdrawn— 6  Tex.  Ct.  App. 
121 ;  and  see  6  McLean,  86;  11  Ind.  569;  23  Mich.  63. 

1164.  When  the  verdict  given  is  such  as  the  court 
may  receive,  the  clerk  must  immediately  record  it  in  full 
upon  the  minutes,  read  it  to  the  jury,  and  inquire  of  them 
whether  it  is  their  verdict.  If  any  juror  disagree,  the 
fact  must  be  entered  upon  the  minutes,  and  the  jury 
again  sent  out;  but  if  uo  disagreement  is  expressed,  the 
verdict  is  complete,  and  the  jury  must  be  discharged 
from  the  case. 

Recording  Terdict.— Unless  it  appears  that  defendant  may  liave 
been  prejudiced  in  respect  to  a  substantial  right,  the  failure  to  record 
the  verdict,  read  it  to  the  Jury,  and  ask  if  it  is  their  verdict,  is  not 
fatal  to  the  Ji^dgment— 6  Pac.  C.  L.  J.  968.  A  verdict  does  not  become 
final  until  recorded  in  the  minutes— 6  Pac.  G.  L.  J.65;  and  Judgment 
cannot  be  pronounced  on  it— id.  If  the  Jury  is  discharged  before  the 
verdict  is  entered  on  the  minutes,  the  prisoner  shoula  be  discharged 
•4{  Pac.  G.  L.  J.  65. 

Acquittal,  discharge,  and  detention.  —  Where  the  variance  be- 
tween the  proof  and  indictment  is  of  such  a  character  that  a  convic- 
tion is  Impossible,  the  defendant  has  not  been  in  Jeopardy,  and  may 
be  detained  for  further  trial-17  Gal.  332:  28  id.  507 ;  9  id.  2S9;  29  id.  257; 
see  S8  id.  476.  See  ante,  Const.  Prov.  p.  17;  and  see  Jbopabdy,  anUg 
S1016. 

1165.  If  judgment  of  acquittal  is  given  on  a  general 
verdict,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given,  except  where  the  acquittal  is  because  of  a 
variance  between  the  pleading  and  proof,  which  may 
be  obviated  by  a  new  indictment  or  infopnation,  the 
court  may  order  his  detention,  to  the  end  that  a  new  in- 
dictment or  information  may  be  preferred,  in  the  same 
manner  and  with  like  effect  as  provided  in  section  one 
thousand  one  hundred  and  seventeen.  [In  effect  April 
dfch,  1880.] 
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1166.  If  a  general  verdict  is  rendered  against  the 
defendant,  or  a  special  verdict  is  given,  he  must  be  re- 
manded, if  in  custody,  or  if  on  bail,  he  may  be  committed 
to  the  proper  officer  of  the  county  to  await  the  judgment 
of  the  court  upon  the  verdict.  When  committed,  his 
bail  is  exonerated,  or  if  money  is  deposited  instead  of 
ball,  it  must  be  refunded  to  the  defendant. 

.  See  Baii.,ikm<,  S  1268. 

1167.  If  the  jury  render  a  verdict  of  acquittal  on  the 
ground  of  insanity,  the  court  may  order  a  jury  to  be 
summoned  from  the  jury  list  of  the  county,  to  inquire 
whether  the  defendant  continues  to  be  insane.  The  court 
may  cause  the  same  witnesses  to  be  summoned  who  tes- 
tified on  the  trial,  and  other  witnesses,  and  direct  the 
district  attorney  to  conduct  the  proceedings,  and  counsel 
may  appear  for  the  defendant.  The  court  may  direct  the 
sheriff  to  take  the  defendant  and  retain  him  in  custody 
until  the  question  of  continuing  insanity  is  determined. 
If  the  jury  find  the  defendant  insane,  he  shall  be  com^ 
mitted  by  the  sheriff  to  the  State  insane  asylum.  If  the 
jury  find  the  defendant  sane,  he  shall  be  discharged. 
[Approved  March  dOth,  in  effect  July  1st,  1874.1 
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CHAPTER  V. 

BILLS  OF  EXCEPTION. 

S  1170.  In  trhat  cases. 

S  1171.  When  to  be  settled  and  signed. 

S  1172.  Exceptions  to  decision  of  court  by  either  party. 

S  1173.  Exceptions  to  decision  of  the  court  by  the  defendant. 

S  1174.  Exceptions,  how  settled. 

S  1175.  What  bill  of  exceptions  is  to  contain. 

S  1176.  Written  charges  need  not  be  excepted  to. 

1170.  On  the  trial  of  an  indictment  or  information, 
exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  conrt —  • 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury, 
or  to  an  individual  juror  for  implied  bias. 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a 
fihallenge  to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding 
ftny  question  of  law  not  a  matter  of  discretion,  or  in 
tharging  or  instructing  the  jury  upon  the  law  on  the  trial 

of  the  issue.    [In  effect  April  9th,  1880.] 

Exceptions.— To  entitle  errors  complained  of  to  review;  they  mnst 
be  set  out  in  a  settled  bill  of  exceptions  properly  signed— 34  Ca).  309. 
An  exception  is  a  formal  protest  against  the  ruling  or  the  court  upon 
a  question  of  law,  and  a  bill  of  exceptions  is  a  written  statement,  set- 
tled and  signed  by  the  judge,  of  what  that  i*uling  was,  the  facts  in 
view  of  which  it  was  made,  and  the  protest  of  counsel— 38  Cal.  141. 
The  ofUce  of  a  bill  of  exceptions  is  to  show  that  proper  proceedings 
have  been  taken  to  perfect  an  appeal— 45  Cal.  45. 

Subd.  1.  Exceptions  may  be  taken  for  disallowing  a  challenge,  in 
contradistinction  to  allowing  a  challenge  for  impllea  bias,  for  which 
no  exception  can  be  taken— 53  Cal.  (}03:  51  id.  49G;  49  id.  169;  id.  680;  45 
Id.  144 ;  7  id.  140.  But  the  decision  of  the  court  on  a  challenge  for  act- 
ual bias  is  not  subject  to  review— 49  Cal.  660 ;  53  id.  603 ;  49  id.  166.  Sus- 
taining a  challenge  for  implied  bias  cannot  be  excepted  to  or  reviewed 
—49  Cal.  679;  45  id.  142.    See  ante,  §§  lU55-105d. 

St^d.  2.  A  bill  of  exceptions  may  be  maintained  for  refusinfi; 
triers,  or  upon  any  question  arising  upon  a  challenge  in  a  case  where 
timers  may  be  demanded— 1  Denio.  281;  Sired. 532;  21  Wend. 509;  or 
upou  instructing  triers  upon  questions  of  law— 1  Denio,  281.  See  ante, 
§§1073, 1078, 1102,  and  uotes. 

Subd.  3.  When  a  general  objection  is  made  to  evidence,  It  must 
^e  understood  to  be  taken  to  its  competency— 38  N.  H.  324.   Dellber* 
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ately  permitting  evidence  to  be  given  withont  objection,  and  then 
moving  to  strike  it  out  on  grounds  whicJi  might  readily  have  been 
availed  of  in  the  first  instance,  is  not  to  be  tolerated— 43  Cal.  446. 
Where  improper  questions  are  permitted  to  be  answered,  it  must  show 
the  answers  given,  or  that  they  prejudiced  the  defendant— 25  Mich. 
409.  An  exception  cannot  be  taken  to  an  answer  which  is  responsive 
to  a  question  put  without  objection— 39  He.  859:  see  29  Mich.  173.  The 
error  of  excluding  evidence  is  cured  by  its  subsequent  admission— 4 
Parker,  662.  On  a  refusal  of  the  court  to  admit  evidence,  it  should 
state  wliat  he  expected  or  believed  the  witness  would  testify— 1  Met. 
(Ky.)  6.  Wh^  a  question  objected  to  is  not  answered,  no  injury  is 
done— 45  Cal.  28.  To  the  forms  of  questions  asked,  and  to  the  range  al- 
lowed counsel  in  their  arguments,  exceptions  will  not  lie— 1  Parker  Cr.  - 
B.  147;  id.  424;  id.  474.    See  ante,  §§  1093,  subd.  6;  1102,  1127,  and  notes. 

1171.  When  a  party  desires  to  have  the  exceptions 
taken  at  the  trial  settled  in  a  bill  of  exceptions,  the  draft 
of  a  bill  must  be  prepared  by  him  and  presented,  upon  no- 
tice of  at  least  two  days  to  the  district  attorney,  to  the 
judge  for  settlement,  within  ten  days  after  judgment  has 
been  rendered  against  him,  unless  further  time  is  granted 
by  the  judge,  or  by  a  justice  of  the  Supreme  Court,  or 
within  that  period  the  draft  must  be  delivered  to  the 
clerk  of  the  court  for  the  judge.  When  received  by  the 
clerk,  he  must  deliver  it  to  the  judge,  or  transmit  it  to 
him  at  the  earliest  period  practicable.  When  settled,  the 
bill  must  be  signed  by  the  judge  and  filed  with  the  clerk 
of  the  court.    [Approved  February  18th,  1881.] 

Settlement  of  bill  of  exceptions.— This  section  is  directory— 14  CaL 
510.  A  statement  and  bill  of  exceptions  on  this  subject  mean  the  same 
thing— 14  Cal.  511.  The  judge  here  mentioned  is  thejudgo  who  should 
determine  the  motion  lor  a  new  trial— 55  Cal.  72.  The  district  judge 
may  refuse  to  consider  or  settle  a  bill  of  exceptions  presented  by  de- 
fendant unless  the  notice  required  by  section  1171  has  been  given  to 
the  district  attorney— 53  Cal.  423.  He  may  refuse  to  settle  a  proposed 
bill  which  consists  of  reporters'  notes,  written  out,  containing  ques- 
tions  and  answers,  and  remarks  of  counsel,  judge,  and  jurors— 49  Cal. 
584;  53  id.  423;  it  was  never  intended  that  tho  reporter's  notes 
should  constitute  a  bill  of  exceptions— 49  Cal.  584;  so,  he  may  refuse, 
if  it  fails  to  state  the  evidence  relative  to  the  point  presented  in 
the  narrative  form,  or  its  substance,  or  wliat  it  tended  to  prove— 49 
CaL  581 :  53  id.  423:  or  if  it  contains  only  a  skeleton  statement-n53  Cal. 
423 :  16  Wis.  S33.  When  an  exception  represents  the  matter  differently 
from  the  statement  made  up  by  tho  judge,  it  will  be  disregarded,  and 
the  statement  taken  to  bo  true— Busb.  (N.  C.)  436.  Without  having 
made  a  motion  for  a  new  trial,  defendant  may  rely  on  any  ground  in 
section  1170,  and  in  such  case  he  must  have  a  uill  of  exceptions  settled 
as  provided  in  this  section— 53  Cal.  184.  Where  it  is  intended  to  apply 
for  settlement  of  the  bill,  after  tho  statutory  period  of  two  days, 
notice  must  bejgiven  to  the  district  attorney,  and  sufficient  excuse 
must  be  shown  for  the  delay  in  presenting  or  filing  it— 53  Cal.  423.  The 
action  of  the  court  below,  on  motion  to  set  aside  the  indictment,  or  on 
demurrer,  can  only  be  reviewed  on  an  appeal  from  the  judgment— 39 
Cal.  370.   The  stipulations  of  the  attorney  cannot  be  substituted  for 
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the  certificate  of  the  judge  to  a  bill  of  ezceptious— 37  GaL  274:  see  55 
id.  72. 

If  the  defendant  should  fall  to  prepare  and  tender  a  bill  of  excep- 
tions within  ten  days,  or  such  additional  time  as  may  be  allowed, 
excuses  therefor  will  be  heard,  and  the  bill  may  be  signed— 14  Cal.  510. 
A  mandamus  will  issue,  not  to  compel  the  signing  of  the  bill  filed 
absolutely,  but  to  sign  the  same  after  it  is  duly  settled— 14  Cal.  512. 
Where  it  is  not  shown  that  there  are  reasonable  grounds  for  the  appeal 
taken,  and  it  appears  that  it  is  intended  merely  for  delay,  and  no 
application  was  made  for  time  to  prepare  the  statement  immediately 

'  uter  the  refusal  of  the  court  to  act,  mandamus  must  be  denied— 18 
Gal.  433.  A  bill  of  exceptions  not  signed  by  the  district  judge  will  be 
disregarded  on  appeal— 44  Cal.  327.  The  court  will  not  inquire  into  the 

>    reason  which  induced  the  judge  to  sign  the  bill  after  the  statutory 

rerlod,  but  will  presume  tney  were  sufllclent— 14  CaL  511.   See  pogi, 
1176,  note. 

^-y     1172.    Exceptions  maybe  taken  by  either  party  to  a 
tyj"  decision  of  the  court  or  judge  upon  a  matter  of  law — 

1.  In  granting  or  refusing  a  motion  in  arrest  of  judg- 
ment. 

2.  In  granting  or  refusing  a  motion  for  a  new  trial. 

3.  In  making,  or  refusing  to  'make,  an  order  after 
Judgment,  affecting  the  substantial  rights  of  the  parties. 

JSubd.  1.  Exceptions  at  the  trial  and  exceptions  to  the  rulings  on  a 
motion  in  arrest  are  incompatible— 32  Me.  581.  Where  no  exception  is 
taken  to  the  denial  of  a  motion  in  arrest  of  judgment,  and  the  record 
does  not  set  out  the  evidence  on  which  the  motion  was  made,  the 
appellate  court  will  presume  that  the  motion  was  proper]^  overruled 
•-¥)  Ala.  72.   See  post,  §§  1185-1188,  and  notes. 

Subd.  2.  The  judge  here  mentioned  is  the  judge  who  should  de- 
termine the  motion  for  a  new  trial— 55  Cal.  72.  A  motion  for  a  new 
trial  may  be  heard  without  any  bill  of  exceptions->53  Cal.  183.  Defend- 
ant may  move  for  anew  trial  on  any  or  all  of  the  grounds  in  section 
1181,  and  if  the  motion  is  denied,  he  may  present  a  draft  of  his  bill  of 
exceptions,  and  have  the  same  settled  as  provided  in  section  1174—53 
Cal.  183.  When  the  motion  for  the  new  trial  was  granted  on  the 
ground  that  the  evidence  was  insuificlent  to  justify  the  verdict,  the 
question  must  bo  presented  by  bill  of  exceptions  duly  settled  and 
certified  by  the  judge— 42  CaL  536.  See  pott»  §1179-1162,  and  notes,  and 
see  55  Cal.  72. 

iSubd.  3.   See  post,  §  1237,  subd.  3  and  note;  and  see  55  CaL  72. 

1173.  Exceptions  may  be  taken  by  the  defendant  to  a 
decision  of  the  court  upon  a  matter  of  law — 

1.  In  refusing  to  grant  a  motion  for  a  change  of  the 
place  of  trial. 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the 
defendant. 

JSttbd.  1.   If  there  be  canse  of  objection  to  an  order  for  a  change  of 

5 lace  of  trial,  it  must  be  stated  in  the  court  below— 13  Ark.  S6;  see  1 
[orris,  486.    See  ante,  §  1034. 
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Subd,  2.  An  exception  to  the  raling  on  a  motion  refusing  a  contino- 
ance  must  be  presented  on  appeal  by  a  bill  of  exceptions,  by  embody- 
ing the  affidavit  in  the  bill,  or  in  some  mode  clearly  identifying  it  as 
baring  been  read  on  the  hearing  of  the  motion— 47  Gal.  108.  See  ante, 
S1052;  8ee55Cal.72. 

1174.  Where  a  party  desires  to  have  the  exceptions 
mentioned  in  the  last  two  sections  settled  in  a  bill  of 
exceptions,  the  draft  of  a  bill  must  be  prepared  by  him 
and  presented,  upon  notice  of  at  least  two  days  to  the 
adverse  party,  to  the  judge,  for  settlement,  within  ten 
days  after  the  order  or  ruling  complained  of  is  made,  un- 
less further  time  is  granted  by  the  judge,  or  by  a  justice 
of  the  Suipreme  Court,  or  within  that  period  the  draft 
must  be  delivered  to  the  clerk  of  the  court  for  the  judge. 
When  received  by  the  clerk,  he  must  deliver  it  to  the 
judge,  or  transmit  it  to  him  at  the  earliest  period  practi- 
cable. When  settled,  the  bill  must  be  signed  by  the 
judge,  and  filed  with  the  clerk  of  the  court.  If  the  judge 
in  any  case  refuses  to  allow  an  exception  in  accordance 
with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  Supreme  Court  to  prove  the 
same,  the  application  may  be  made  in  the  mode  and  man- 
ner, and  under  such  regulations  as  that  court  may  pre- 
scribe; and  the  bill,  when  proven,  must  be  certified  by 
tl^e  chief  justice  as  correct,  and  filed  with  the  clerk  of  the 
court  in  which  the  action  was  tried,  and  when  so  filed,  it 
has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause.  If  the  judge  who  presided  at  the 
trial  ceases  to  hold  office  before  the  bill  is  tendered  or  set- 
tled, he  may  nevertheless  settle  such  biU,  or  the  party 
may,  as  provided  in  this  section,  apply  to  the  Supreme 
Court  to  prove  the  same.  [Approved  March^Oth,  in  effect 
July  1st,  1874.1 
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thereon— 14  Gal.  510.  The  Judge  here  mentioned  is  the  jndge  who 
should  determine  the  motion  for  a  new  trial.  In  the  construction  of 
an  ambiguous  statute,  such  a  construction  should  not  be  given  as 
would  deprive  a  party  of  the  right  to  be  heard  on  a  bill  which  has  been 
settled  and  allowed  by  the  Judge  who  heard  and  ruled  upon  the  motion 
-M  Gal.  72. 
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On  motion  for  a  new  trial,  it  13  not  necessary  to  prepve  a  bUl  of  ex- 
ceptions or  statement  beforehand.  It  may  be  settled  after  the  motion 
Is  heard  and  decided— 6  Pac.  C.  L.  J.  448;  but  there  must  be  a  bill  set- 
tled by  the  judge  after  disposition  of  the  motion— 47  Cal.  ()31.  The 
court  may  extend  the  time  for  the  presentation  of  the  draft  of  the  bill 
of  exceptions,  to  an  order  on  motion  far  a  new  trial— 53  Cal.  184.  If  the 
motion  for  new  trial  is  denied,  a  bill  of  exceptions  must  afterwards  be 
prepared,  settled,  and  signed,  showing  that  evidence  was  Introduced 
tending  to  prove  every  material  issue,  and  if  it  fails  to  show  this.  It 
will  be  presumed  that  the  verdict  was  contrary  to  the  evidence— 51  Cal. 
322.  The  record,  on  application  for  a  mandate  to  compel  the  settle- 
ment  of  a  bill  of  exceptions,  must  enable  the  Supreme  Court  to  de- 
termine whether,  if  settled  and  signed,  the  bill  would  tend  to  manifest 
error  on  the  trial— 46  Cal.  64. 

1175.  A  bill  of  exceptions  must  contain  so  much  of 
the  evidence  only  as  is  necessaiy  to  present  the  questions 
of  law  upon  which  the  exceptions  were  taken;  and  the 
judge  must  upon  the  settlement  of  the  hill,  whether 
agreed  to  by  the  parties  or  ^ot,  strike  out  all  other  mat- 
ters contained  therein. 

Bill,  what  to  contain.— The  bill  of  exceptions  most  contain  so  much  of 
the  evidence,  only,  as  is  necessary  to  present  the  questions  of  law  on 
which  the  exceptions  were  taken— 51  Cal.  322;  and  no  more— 53  Id.  184. 
'Where,  after  setting  out  the  evidence,  the  bill  stated  "  here  the  evi- 
dence closed,"  it  was  held  a  sufficient  allegation  that  it  contained  all 
the  testimony— 10  Yerg.  549.  It  is  not  necessary  In  a  bill  of  exceptions  to 
specify  the  respects  in  which  the  evidence  is  alleged  to  be  insufficient ; 
it  is  sufficient  to  say  the  evidence  is  insufficient  to  sustain  the  verdict 
—51  Cal.  S22.  Where  an  exception  is  so  obscure  that  the  court  cannot 
readily  perceive  the  exact  point,  it  will  be  disregarded— 1  Parker  Cr. 
B.272.  *^  . 

A  bill  of  exceptions  showing  error  in  the  exclusion  of  evidence, 
must  also  show  that  the  excluded  testimony  was  material  to  the  de- 
fendant, and  that  he  was  injured  by  its  exclusion,  or  Judgment  will  not 
be  disturbed— 47  Cal.  405.  ^^en  a  question  might  have  been  admissi- 
ble under  some  circumstances,  the  record  must  show  the  facts  previ- 
ously established,  or  the  court  will  not  be  able  to  pass  on  the  propriety 
of  the  question  or  answer— 46  Cal.  28;  as  where  the  declarations  of  » 
confederate  are  received  in  evidence,  the  bill  of  exceptions  must 
show  that  he  was  not  present  when  they  were  made,  or  it  will  not  show 
error— 45  Cal.  28.  All  omissions  and  uncertainties  are  to  be  construed 
against  the  party  presenting  thd  bUl  of  exceptions— 45  Cal.  28. 

If  it  does  not  set  out  sufficiently  the  evidence  adduced,  the  dis- 
trict attorney  should  be  permitted  to  suggest  the  addition,  but  the 
appellate  court  cannot  take  his  suggestion  that  further  evidence  was 
given— 52  Cal.  211.  It  is  the  duty  of  the  district  attorney  to  state  that 
every  fact  in  issue  was  proved,  except  the  fact  or  facts  in  respect 
to  which  the  substance  of  the  evidence  Is  stated— 51  Cal.  821.  Any 
testimony  given  at  the  trial  pertinent  to  the  exception,  and  necessary 
to  the  correct  presentation  of  the  errors  assigned,  may  be  added  by 
the  courc— 46  Cal.  857.  When  the  bill  of  exceptions  docs  not  recite  the 
evidence,  the  court  will  presume  that  the  evidence  sustained  the  ver- 
dict—3  Humph.  389.  So,  where  there  was  exception  taken  to  the  ex- 
bibition  of  burglarious  tools,  it  will  be  presumed  that  necessarv  evi- 
dence was  adduced  upon  which  to  base  such  Introduction- 29  CaL  j658. 
It  is  presumed  that  the  bill  contains  all  the  evidence  takenat  the  trial 
bescLDg  on  the  point  of  the  objection— 52  Cal.  211. 
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1176.  "When  -written  cliaiijM  have  been  pceseoted, 
given,  or  isfoBed,  or  when  the  charges  have  heeu  taken 
down  \)y  the  reporter,  the  queBtions  presented  In  anoh 
charge*  need  not  be  excepted  to  or  embodied  in  a  bill  of 
exceptions,  but  the  written  chaiges  of  the  report,  with  the 
indonemeutB  showing  the  action  of  the  court,  form  part 
of  the  record,  and  any  error  in  the  decision  of  the  court 
thereon  may  be  taken  advantage  of  on  appeal,  in  like 
maaiter  as  if  presented  In  a  bill  of  exceptions. 

OhacsM  gir*n  or  r*Au*d.— IU>  McUoa  reten  to  dune*  and  Iih 
■ttonirau  wUcIi  Bttbcr  pntz.  nuv  pteMnt.  ami  uk  to  Sa  unm  In 
■ngttjjMejrttai  uarj^.^fcojle,  and  nyfa  tlw  aStja  of  ale  eonn 


m.ooDi^-Ai. 


CHAPTBE  VT. 


I  m».  New  trM  dsHued. 

t  IIM.  ICi  effect. 

I  Uai.  IniTbatcsHiltmv1»ET 

I  lis,  Appllc^lon  for,  vbsn  mu 


UT9.   An 
Oie  same  con 

been  given. 

widlBwnot'of  record-3  Q«.  BWrfintraTiinOTW ,_ 

Iha  record,  anil  wblch  can  bBDOlICBd  la  mrteit  of  judinneiit, ' 

onllii&rlly  be  RTOund  for  a  uew  trial— S  Conn.  280;  aa  tha  oniu 

■  letter  [rDm  the  prlsaner'a  oamo  on  the  bill  lound  brtbanand  Jnc; 
—1  Bay,  377.    WUete  the  name  oC  a  nlCneuwai  llldore»iron  Ibetn- 


IIBO.  The  granting  of  a  new  trial  places  the  parties  In 
the  same  poHition  as  itoo  trial  had  been  had.  All  the  tes- 
timony muit  be  prodnced  anew,  and  the  former  veidict 
cannot  be  naed  or  referred  to  either  in  evidence  ot  in  ar- 
goment,  ot  be  pleaded  in  bar  of  an;  conviction  which 
might  have  been  had  under  the  Icdictment.  [Approved 
Uaich  30th,  in  effect  Jolf  iBt,  1871] 

llSl.  'When  a  verdict  has  been  rendered  against  tha 
defendant,  the  coort  may,  upon  his  appUoatlau,  grant  a 
new  trial,  in  the  folloiring  cases  only : 
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1.  When  the  trial  has  been  had  in  his  absence,  if  the  in- 
dictment is  for  a  felony. 

2.  When  the  jury  has  received  any  evidence  out  of  court 
other  than  that  resulting  from  a  view  of  the  premises. 

3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict,  or 
been  guilty  of  any  misconduct  by  which  a  fair  and  due 
consideration  of  the  case  has  been  prevented. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

5.  When  the  court  has  misdjbrected  the  jury  in  a  matter 
of  law,  or  has  erred  in  the  decision  of  any  question  of  law 
arising  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  de- 
fendant, and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  When  a  mo- 
tion for  a  new  trial  is  made  upon  the  ground  of  newly-dis- 
covered evidence,  the  defendant  must  produce  at  the  hear- 
ing, in  support  thereof,  the  affidavits  of  the  witnesses  by 
whom  such  evidence  is  expected  to  be  given,  and  if  time 
is  required  by  the  defendant  to  procure  such  affidavits, 
the  court  may  postpone  the  hearing  of  the  motion  for 
such  length  of  time  as,  under  all  the  circumstances  of  the 
case,  may  seem  reasonable. 

Qronnds  for  new  trial.— This  section  clearly  excludes  all  other 
grounds— 43  Cal.  146,  overruling  »  Cal.  296.  Instead  of  appealing  from 
the  judgment,  defendant  may  move  for  a  new  trial  on  any  or  all  of  the 
grounds  mentioned  in  this  section,  and  if  the  motion  be  denied,  may 
present  the  draft  of  a  bill  of  exceptions,  and  have  the  same  settted  as 
provided  in  S 1174-53  Cal.  184.   See  ante,  S  1172. 

Subd.  1.  It  is  not  snfficient  simply  to  object  that  defendant  was  not 
present  at  times  when  acts  can  only  be  done  in  his  presence;  he  must 
prove  his  absence— 4  Cal.  218;  87  id.  274. 

3uhd»  2,  Where  a  witness  conversed  with  one  or  more  of  the 
jurors  on  the  facts  of  the  case,  when  out  of  court  to  view  the  prem* 
tses,  it  was  error— 43  Gal.  1G7.   See  cmtef  S 1102. 

Subd.  3.  A  separation  of  the  jury  in  a  capital  case  Is  prima  facie 
ground  for  a  new  trial,  subject  to  be  rebutted  by  proof  that  no  Improper 
mfluence  reached  the  jury— 22  CaL  348:  12  Ark.  732:  1  Conn.  401:  19 
Gratt.  48ft;  20  Ga.  702:  8  Humph.  fi97;  11  Ired.  514;  21  III.  373;  30  id.  256; 
24  Ind.  151;  1  Kan.  340;  1  Cowen,  26;  39  Miss.  721;  3  Mhm.  444;  7  N.  H. 
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291;  14N.T.562;  12 Pick.  496;  7  B.  I.  337;  81  N.  J.  L.  249;  90  Wis.  182; 
37  id.  386.  To  separate,  so  that  a  juror  may  be  improperly  inflaenced, 
unless  under  permission  of  the  court,  is  error— 5  Oal.l27S;  and  consent 
of  def endanrs  counsel  will  not  authorize  it— id.  The  defendant  need 
not  show  that  the  Jury  were  subjected  to  improper  influences  during 
their  separation ;  ft  is  sufficient  if  they  might  have  been— 5  CaL  275:  17 
id.  78:  19  id.  445;  see  8  Humph.  597:  7  N.  H.  287 ;  4  Humph.  27:  9  id.  646; 
8  Parker  Cr.  B.  25;  12  Ark.  782;  10  Yerg.  241;  3  Minn.  444;  16  id.  178; 
Dud.  (Ga.)  28;  1  Kan.  340. 

It  is  in  the  discretion  of  the  court  to  allow  the  Jury  to  view,  the 
premises  in  the  absence  of  the  defendant— 19  Cal.  445:  but  a  direct 
violation  of  the  rule  not  to  separate,  is  an  irresrularity  which  entitles 
defendant  to  a  new  trial,  unless  it  is  shown  that  he  was  not  preiu-  ' 
dice(l-21  CaL  837. 

The  presumption  of  prejndice  to  defendant  from  the  unpremedi- 
tated separation  of  the  jury,  may  be  rebutted— 22  Cal.  348.  It  ought 
to  be  shown  that  there  has  been  a  material  or  substantial  violation  of 
defendant's  rights,  or  an  opportunity  for  such  violation— 20  CaL  432. 
It  is  not  crround,  imder  this  subdivision,  for  setting  aside  a  verdict,  that 
joron  lifted  up  a  fainting  witness  and  retired  with  her,  the  deputy 
sheriff  being  present— 17  Cal.  78.  The  retirement  of  the  Jury  for  a  few 
moments  for  a  necessary  purpose,  by  permission  of  the  sheriff,  out  of 
his  sight,  with  proof  that  there  was  no  communication  with  each 
other  or  any  one  else,  is  not  a  sufficient  ground  for  a  new  trlid— 41  CaL 

Where  the  jury  were  left  a  short  time  unattended,  no  intrusion  by 
other  persons  being  shown,  is  not  a  ground  for  a  new  trial— 46  Cal.  337 ; 
25  La.  An.  573.  Where  the  Jury,  after  they  had  retired  for  deliberation, 
were  conducted  to  the  dining-room  qf  a  hotel,  where  they  remained 
together  three  quarters  of  an  nour,  one  of  the  doors  being  open  and 
accessible  to  strangers,  and  the  officer  being  absent  a  few  minutes  at  a 
time,  it  was  held  insufficient  to  constitute  misconduct  on  the  part  of 
the  Jury  or  the  officer,  for  which  a  new  trial  should  be  granted— 46  Cal. 
367.  The  fact  that  the  officer,  after  the  lury  had  retired,  was  absent 
some  minutes,  and  that  some  person  outside  the  Jury-room  spoke  to 
the  Juror,  and  that  some  of  the  Jurors  spoke  to  persons  outside,  it  not 
appearhag  what  was  said  or  that  it  had  any  reference  to  the  trial;  and 
the  fact  that  after  the  Jury  had  agreed  on  their  verdict  they  were  al- 
lowed to  remain  in  the  court-room  in  the  presence  of  others  while  the 
officer  went  out,  and  waited  some  minutes  for  the  Judge,  and  it  not 
appearing  that  there  was  any  communication  with  tihe  Jury,  are  not 
sufficient  groimds  for  a  new  trial— 20  CaL  4351 

Improper  condnct— The  presumption  is  that  the  Jurors  performed 
their  duty  in  accordance  with  their  oaths,  and  there  must  be  direct 
and  positive  testimony  to  overthrow  this  presumption— 24  CaL  81.  So, 
a  new  trial  will  not  be  granted  because  of  vague  opinions  agidnst  the 

frisoner  existing  In  the  minds  of  several  of  the  juror&-27  CaL  507; 
Dutch.  566;  18  Oa.  883;  17  N.  H.  171;  2  Ya.  Cas.  474;  7  Watts  ft  S. 
422. 

Where  one  of  the  jurors  stated  that  if  It  was  true  the  prisoner  had 
committed  the  act  charged,  he  ought  to  be  hunv,  the  objection,  to  be 
available,  must  be  made  before  verdict— 43  CaL  137;  46  id.  114;  over- 
ruling 9  CaL  298.  The  remark  of  a  Juror  during  a  recess  of  the  trial 
that  there  Is  no  use  in  taking  up  time  in  trying  to  humbug  the  Jury, 
and  the  lawyer  who  made  the  shortest  speech  would  win  the  case,  is 
not  such  conduct  as  will  vitiate  the  verdict— 6  CaL  228;  but  see  4 
Humph.  289.  The  fact  that  after  the  verdict  of  guilty  has  been  ren- 
dered, the  accused  ascertains  for  the  first  time  that  before  the  granO. 
lury  was  impanneled  a  Juror  had  formed  and  expressed  an  opinwn  aa 
to  his  guilt,  is  not  a  ground  for  a  new  trial— 46  Cal.  120;  43  Id.  145. 
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JSubd*  4.  A  jnior  cannot,  by  affidavit,  Impeach  Ills  own  verdict— 15 
Cal.  70;  1  Id.  403;  5  id.  42;  id.  45;  25  id.  475;  15  id.  75;  1  id. 403;  48  Id. 85;  5 
Ark.  445 ;  4  Binn.  150 ;  8  Blackf .  lui ;  5  Conn.  348 :  22  Oratt.  924:  5  Ired.  401 ;  3 
Ind.  167;  54  id.  339;  4  Johns.  487;  9  Kan.  119;  15  La.  An.  557;  65  Me.  Ill; 
4  Mass.  391;  39  Mo.  320;  65  id.  149;  66  id.  148;  23  N.  H.  301:  id.  321;  74  N. 
C.  46;  78  id.  560;  1  Parker  Cr.  B.  256;  id.  262;  id.  676;  2  id.  777;  1  Wend. 
297;  U  Yerg.  408;  3  Tex.  31;  9  Oa.  121;  but  affidavits  of  jurors  are 
admissible  to  explain,  correct,  or  enforce  their  verdict->23  CaL  40. 

The  affidavit  of  a  joror  cannot  be  admitted  to  purge  his  conduct 
from  the  imputation  of  impropriety— 5  Cal.  275;  29  id.  257;  15  Ga.  223; 
37  Mo.  240:  26  Miss.  78;  4  Yt.  363;  but  see  3  Me.  204;  6  Gratt.  219;  nor  is 
it  admissible  to  prove  that  he  had  previously  formed  and  expressed 
an  opinion  before  the  trial  so  as  to  Justify  a  new  trial— 1  Cal.  403;  see 
also  43  id.  146;  overruling  9  Cal.  298.  It  will  not  bo  permitted  to  be 
shown  that  one  or  more  of  the  jurors  agreed  to  the  verdict  under  the 
impression  that  the  court,  and  not  the  law,  fixed  the  punishment— 17 
Cal.  76;  nor  that  the  verdict  was  arrived  at  by  lot  or  chance— 25  id.  460: 
29  id.  257 ;  see  20  Iowa,  19 ;  9  Kan.  718.  The  fact  that  after  a  verdict  of 
guilty  has  been  rendered,  the  accused  ascertains  for  the  first  time  that 
before  the  jury  was  impanneled  a  juror  had  formed  and  expressed  an 
opinioi\  as  to  his  guilt,  is  not  ground  for  a  new  trial— 46  GaL  120;  43  id. 
145. 

Subd.  5.  Mistake  in  the  admission  or  rejection  of  evidence  is  a 
ground  for  new  trial,  if  objection  was  duly  taken  at  the  trial— 49  Cal. 
32;  33  Ga.  4 ;  39  id.  708;  3  Heisk.  76.  Immaterial  testimony,  whicli  does 
not  in  any  manner  prejudice  defendant,  is  no  ground  of  error— 6  Fac. 
C.  L.  J.  208.  A  verdict  will  not  be  set  aside  because  improper  evi- 
dence was  admitted,  if  no  objection  to  its  admission  was  made  at  the 
trial-48  CaL  277;  33  Ga.  4;  39  id.  708;  3  Heisk.  376.  Error  in  the  disal- 
lowance of  a  challenge  to  a  juror  is  a  ground  for  new  trial— 40  Cal.  268. 

A  new  trial  will  not  be  granted  on  account  of  the  exclusion  of  par- 
ticular evidence,  when  the  objection  to  such  evidence  is  withdrawn 
after  its  exclusion,  and  the  defendant  had  an  opportunity  to  offer  it— 
28  Cal.  468;  63  N.  C.  33;  19  N.  Y.  549.  Whero  a  witness  was  withdrawn 
before  testifying,  the  fact  that  her  appearance  oil  the  stand  was  cal- 
culated to  excite  the  sympathies  of  the  jury,  is  no  ground  for  a  new 
trial-21  Cal.  261. 

After  acquittal  of  defendant,  there  can  in  general  be  no  new  trial, 
though  the  result  be  produced  by  error  of  law  or  misconception  of 
fact-38  Cal.  467;  40  id.  613:  2  Blackf.  5;  2  Brev.  126;  6  Grant  Cas.  66:  13 
Mass.  245:  19  Mo.  683;  71 N.  C.  263:  3  Smedes  &  M.  751 ;  2  Sum.  20;  10  B. 
1. 494;  1  Spenc.  115:  9  Yerg.  333.  Where  the  testimony  is  relevant,  but 
Its  logical  and  legal  effect  is  misdirected  to  the  prejudice  of  the  de- 
fendant, mainly  due  to  the  course  adopted  by  the  prosecution,  a  new 
trial  will  be  granted— 36  Cal.  255.  To  entitle  a  defendant  to  a  new 
trial,  the  erroneous  proceeding  or  instruction  must  have  caused  injury 
to  him— 11  Conn.  415;  14  Ga.  55;  23  Yt.  551;  7  Wend.  417;  37  ConnisSS. 

Where  instrnctions  are  contradictory  on  a  material  point,  there 
should  be  anew  trial— 44  Cal.  69;  30  id.  316;  39  id.  577;  43  id.  652;  11  id. 
161;  1  id.  354.  See  ante,j  1127,  note.  It  is  not  such  irregularity  as  to 
authorize  a  new  trial,  for  a  judge,  other  than  the  one  who  tried  the 
case  by  consent,  to  charge  the  jury  and  receive  the  verdict— 28  Cal.  471 : 
nor  is  it  such  error  for  tho  judge  of  the  district  to  resume  his  seat  and 
pass  on  the  motion  without  objection— id.  An  erroneous  order  may 
be  set  aside  by  the  court  of  its  own  motion— 44  Cal.  33. 

Subd,  6.  Where  the  motion  is  based  on  the  ground  of  insufficiency 
of  evidence  to  sustain  the  verdict,  all  the  evidence  on  the  trial  must 
be  contained  in  the  record— 43  Cal.  177;  id.  55;  see  2  id.  484.  If  the 
verdict  be  set  aside  on  the  ground  that  it  is  contrary  to  the  evidence, 
and  an  appeal  be  taken  from  the  order,  the  record  must  show  what 


§  1182  NEW   TBIAL8.  489 

the  grldence  ma.  or  tha  goHUon  »  to  tin  aatncMnn  or  inmriScMiurr 
01  th«  evldenco  cHiDDt  he  mnaldeiea— 43  C>l.  H.  The  wut  ol  e'l- 
iHDceiaaWDOtnUrlwjIPMnat,  but  then  nnutbiiandiMrcnii  eTt 
daoM  watut  tt«  Tardlct  u  to  proAius  tba  Intaean  UiM  U  «aa 
randcnaiiDdm  tbalofliminQi  piHliia  ot  ii(qudlo«,«T  ooer  blu— 
nOMTMt.  ATsrdlUwlirBatbB^Mivb^QlaBttaeMliUMhwut 
of  «vtda»e«  w  ptep«iiiil<irmea  »galim  It  m  to  «HTWtU-U  CaL  Ml. 

Tha  dttaduit  mar  moTB  tor  aiww  M&l  oa  the  grotmd  of  prepou- 
donuice  of  evUcDca  In  hla  tvrar  aooa  Boms  Usne  inatarlai  to  tha 
Draacntuiii  to  MlabBili— 4T  OaL  100.  tVIieu  the  motloii  Is  made  on 
tiM  fnnikl  tlut  the  Terdlct  Is  against  (he  evidence,  II  Is  Iieani  as 
UunaBbnlqalit  onforbeailiHlniiuetllately  after  iba  raiditlou  ot  the 
T«(IIct.aoillisUtwistataiiiants  nor  tepottei's  notes  aia  lequlred  to 

be  uwi  m  ita  nippoit^-u  (u.  m. 

IftlUDbtlMiaittbBCVldeDcn  t?  not  ~:.m':\--i,t  U,  .^tivpcn  tlu'  vcr- 
Bbjg^^fi^t  Hpi«alBaB(l  maierlal  evldeniro  iutroduced  by 

lo  Tf^rillFi  ntll  not  bo  dlimrbed  on 
jl  JuBtlfylt.  It  thocTldeaco  Is 


.'■wl  a!B'g'a«tian"lie  ane'ol  daubC.  tlioverillct  RiiTjTeneniuViM'per^ 
BlMed  to  ttH>a-M  CaJ.  m-,  19  Aia.  m;  IS  id.  eSj  2  Ban.  m-,  1 
iDira,  tXi  \i  Id.  Ti:  i  Humph.  ^  li  M.  Hi;  s  Kan.  Wtl;  fl  Uo.  H3j 
4SId.3S3{  4Neb.Ui  I-WhCU&S.US;  iYeis-lH.   BaesMs.lUU. 

aii!i±  I.  A  new  Biol  viu  Dot  ho  gnuUHl  an  tba  urannd  of  nevlr- 
diicoiarca  Dviaencc,  which  ia  InconlllrC  wtth  (hesvldiiDea  slicnon 
£Eo  trlU-W  CbI.  14B.    Ntrwly-illiccmii^.i  ciiiloiLOO,  tuuiuliitlTO  In  li9 

Mii™c"'3*o°'o?j.'J;i.-''--A'.,.V,,"i  ■  ,.i'.      !  V. ",,,',' a' s  ViV:  OT, "nt 


f?r=?7'il;d" 


:a  satlsCacton'  sbondog  ol  diugance-ia 
for  anew  trial  most  be  made  be- 
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CHAPTER  Vn. 

ABBBST  OF  JUDOMBNT. 

S  1185.  Motioa  In  arrest  of  Judgment. 

§  1186.  Court  may  arrest  Jnd^ent  without  motion. 

S  1187.  Effect  of  arresting  Judgment. 

S  1188.  Defendant,  when  to  be  held  or  discharged. 

1185.  A  motion  in  arrest  of  judgment  is  an  application 
on  the  part  of  the  defendant  that  no  judgment  be  render- 
ed on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against 
the  defendant,  on  a  plea  of  a  former  conviction  or  acquit- 
tal. It  may  be  founded  on  any  of  the  defects  in  the  indict- 
ment or  information  mentioned  in  section  one  thousand 
and  four,  unless  the  objection  has  been  waived  by  a  fail- 
ure to  demur,  and  must  be  made  before  or  at  the  time  the. 
defendant  is  called  for  judgment.  [In  effect  April  9th,  1880.] 

Arrest  of  judgment.— A  motion  in  arrest  of  Judgment  is  a  proceed- 
ing on  behalf  of  a  prisoner,  after  yerdict,  and  before  sentence  and 
Judgment,  for  error  appearing  on  the  face  of  the  record— 43  N.  T.  28. 
An  application  for  an  order  is  made  viva  voce*  Making  out  and  filing 
a  written  application  is  not  sufficient.  The  attention  of  the  court 
must  be  caUed  to  it,  and  the  court  be  moved  to  grant  it— 41  Cal.  650. 
The  motion  must  be  founded  on  some  of  the  defects  mentioned  in 
6 1004—48  Cal.  659;  id.  253.  It  may  be  made  on  any  of  the  grounds  of 
demurrer,  and  the  action  thereon  had  may  be  reviewed  on  appeal— 
39  Gal.  870.    See  ante,  S  960. 

When  the  statute  enumerates  the  grounds  upon  which  Judfinnent 
may  be  arrested,  all  others  are  excludeu— 43  Ca].  l37 ;  24  id.  230.  It  can 
only  be  entertahied  for  matter  apparent  upon  an  inspection  of  the 
record— 9  6a.  68;  88  Me.  592;  49  id.  688;  and  formal  defects,  not  affect- 
inar  material  rights,  do  not  authorize  an  arrest  of  Judgment— 37  Cal. 
280;  as,  the  verdict  cures  mformallties  in  the  indictment— 49  id.  888; 
29Pa.St.411;  20  Pick.  856;  8H1U,(S.C.)  1;  6  Tex.  Ct.  App.  485. 

A  motioii  la  azrest  of  jndgment,  based  mi  defects  In  the  indict- 
ment* must  speciflcaily  set  out  the  defects,  to  entitle  the  point  to  con- 
sideration in  the  Supreme  Court— 37  Cal.  2T7.  See  ante,  §  1004.  If  the 
mdlctment  contains  one  ffood  count,  the  overruling  of  the  demurrer 
is  not  error— 6  Pac.  C.  L.  j.  610.  If  the  defendant  fails  to  demur,  he 
cannot  move  an  arrest  of  Judgment  on  the  ground  that  the  Indictment 
does  not  conform  to  the  provisions  of  this  Code— 49  Cal.  890.  Ix  the  In- 
dictment charges  any  offense,  as  an  assault,  the  court  cannot  arrest 
the  Judgment,  on  the  eround  that  the  facts  stated  in  th«  indictment 
do  not  constitute  a  puDlio  offense,  even  if  Judgment  is  pronounced  for 
a  higher  offense— 40  Cal.  890.  If  the  objection,  that  more  than  one  of* 
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TITLE  Vm. 

Of  Judgment  and  Ezeoutlon. 

OEAF,    L     ThB  JUDOllENT,  §§  1191-1207. 
IL    Thb  Ezxcutzon,  §§  121&-S0. 


CHAPTER  I. 


I  1200-  Arraignment  of  defandantforjadguflnt. 

I  13DL  WliBt  caaso  may  t>a  Abown  flgBlniit  tlia  Judgmmt. 

i  1202.  Unacaosesboim.JudgmentMibepninamiced. 

'"1.  drcametancea  In  SBgraTatlon  or  mitigation  of  pimlihmait. 

1.  Frootoc  tonoercourlctloii.eM.,  In  mitigation,  how  made. 

i  UK.  ContlDnoFliDprlioameatauJudgmenttopSTBaiia. 

'""I.  JudgmeattaparaflneccmsldtDteBaUea. 

112(17.  EnOTOlJadgiiieDtaDilliidgmantrolL 

1191.  Aft«F  a  plea  or  verdict  ot  soilty,  or  atter  a  Ter- 
diet  against  the  defendant  on  the  plea  at  a  former  convic- 
tion or  acquittal,  IC  the  judgmeiit  be  not  arrested  or  a  new 
trial  granted,  the  court  most  appoint  a  time  foe  piononnc- 
li^  judgment,  which,  in  ca^es  of  felony,  mast  be  at  least 
two  days  after  the  verdict.  If  the  coutt  intend  to  remain  In 
seosion  so  long;  bat  it  not,  then  at  aa  remote  a  time  as 
can  reasonably  be  allowed.  [Approved  March  30tb,  in 
efiect  Jnly  let,  1ST4.] 

Appoint!  Eg  lima  forindgmoni.— AJndimentcBnnotbapronooncoa 
before  tbo  vcniirt  Li  coinpleto  and  Is  rei-.Drdedln  themlnutea— 9  Pao. 


, itelj-«  OaL  tiij!  lu  a  parly  mm 

creawa  b7  Wanite— Id-i  b  '  ' 


pronDimceil  liDmedlstdi 

'—-led  bT  itnmte— 1<L:  L... 

In  (liliaun  ■tCecvecdlct-ld. 


,^ _        _  _   .aappllflalncaaeora  Judgment  oa  a  i^ea 

(iIgiilltr-«OaJ.H,   A]ndgBw6oaidaQtprealdoaltEBUlail,iiia)'.II 
le^Uy  pnsldbiK  at  Bia  Ume  BxeO,  proDOUiiceJiidgaiaut— wCaLWft. 


Tha  tlms  at  irtitcli  the  nenteiuis  ihall  be  carrlefl  Into  effect  foinu  no 
&  conct  to  render  JudgmeQt  of  icgnlCt*!  la  »  criminal  cua—ti  CaL  MS. 

1192.  Upon  a  plea  of  gullt7  of  a  crime  dUtingnlsbed 
OT  divided  Into  degreei,  the  court  must,  befara  passing 
sentence,  detemtiue  the  degiee. 
Opmt  to  daMnsln*  d«r«<,— Upoa  tbe  plea  oc  nillCT,  the  court  Is 
»datannliiallwaegne!^CaL4M|«M:iISiWld.  IWi  aoatbU 
— .  ...  , —  ..... .. . B^™-  »*.    On  »  plB»  of 


noM  to  doM  tofora  passing  ••ntenc»-^  Cat  W.  On  a  plea  ol 
gulIV,  It  Is  not  naoMnrr  tbat  mj  tlma  alicnild  elapae  between  the 
aetermlmtlon  br  tbe  conrt  of  tbe  duroe  of  tbe  crime  Bnd  the  pro- 
noQOClM  of  tbe  ]udnnent-.-2a  Cal.  leSf  nor  that  tiie  decermlnatlon 
ehoiild  M  expTeasea  In  any  psrticolar  form.   Any  decision  or  Judg- 


Mellon  Una  a  t^ai"Bfiatbe^tendaiiCliksiiotf™He-^^^ 
iIuestlDQ  decided  by  a  jury-sflCil.  IM.   Ifademni '-"-- 


Jl?'^e°eXu 


nS?."'"""'"'"™" a.,l..:.pe^«N. 

1193.  For  the  pnrpose  of  judgment,  if  the  conrlotion 
la  tor  felony,  the  defendant  must  be  personally  present; 
If  for  a  miademeanoi,  judgment  may  be  pronounced  in 
his  absence. 

naaanneof  c 
^i^m^^-U M" Wn^TuiInt ih«l  - , 

fillanMa  ofdtfNwmtli  uotpanBttnilM  tlN  •mencA' 
Ua.TUi  Ml4.nl:  «Fa.BeHiilBaat,M.   where  U 

nlnlemuiiar.oriniaratlwpnnlihmeiitlsslmpljrallBe, . 

detmtdiiitatfalssanuiue.belnainiiIsrrseMRilttnca,DiaTbe^owBil 

1194.  When  the  defendant  is  in  custody,  the  court 
may  direct  the  officer  In  whose  custody  he  is  to  bring  blm 
before  It  for  judgment,  and  the  ofQcet  must  do  so. 

1195.  If  the  defendant  has  been  discharged  on  ball,  or 
haa  deposited  money  instead  thereof,  and  does  not  appear 
for  JDdgmsnt  when  his  penonal  appearance  is  necewaty. 


L<iit-42  Cil.  ISS.  Vpon  a  conviction  toi  telour, 
le  defendant  sbonld  lie  present  vben  Jedxinent 
"'-  *".1U|  bottheooartmar.lnthe^wncs 
for  pronoundiig  ]Dd«ment-^  Ost.  lis. 

Uie  (^tenseua 
~  theabseneaot 
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the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail,  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

1196.  The  clerk,  on  the  application  of  the  district  at- 
torney, may,  at  any  time  after  the  order,  whether  the 
court  be  sitting  or  not,  issue  a  bench-warrant  into  one  or 
more  counties. 

1197.  The  bench-warrant  must  be  substantially  in  the 

following  form:  "County  of ,    The  People  of  the 

State  of  California,  to  any  sheriff,  constable,  marshal,  or 
policeman  in  this  State:  A.  B.,  having  been  on  the — - 

day  of A.  D.  eighteen  hundred  and ,  duly 

convicted  in  the  Superior  Court  of  the  County  of , 

of  the  crime  of (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  judgment. 
Given  under  my  hand  with  the  seal  of  said  court  affixed, 

this day  of  ,  A.  d.  eighteen  hundred  and . 

By  order  of  the  Court,    [seal.]    E.  F.,  Clerk." 

[In  effect  AprU  12th.  1880.] 

1198.  The  bench-warrant  may  be  served  in  any 
county  in  the  same  manner  as  a  warrant  of  arrest,  except 
that  when  served  in  another  county  it  need  not  be 
indorsed  by  the  magistrate  of  that  county. 

1199.  Whether  the  bench-warrant  is  served  in  the 
county  in  which  it  was  issued  or  in  another  county,  the 
officer  must  arrest  the  defendant  and  bring  him  before  the 
court,  or  commit  him  to  the  officer  mentioned  in  the  war- 
rant, according  to  the  command  thereof. 

1200.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by  the  clerk,  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  plea,  and  the  verdict,  if  any  thereon,  and  must  be 
asked  whether  he  has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  [In  effect 
Apia  9th,  1880.] 

Psv.  €k>i>v«— 4m. 
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1201.  Ha  may  show,  foi  cause  against  the  jndgmenli 

1.  Tbat  be  Is  insane;  and  if,  in  tlie  opinion  of  the  conrt, 

there  la  lessonabls  jcround  for  believing  him  to  be  Insane, 
tba  gneation  of  fnsanit;  must  ba  triad  as  provided  in 
cliaptet  six,  title  ten,  part  two  of  this  Code.  If,  npoo  tlie 
trial  of  that  question,  the  jury  find  that  he  la  sane,  judg- 
ment must  be  pronoonced,  bat  if  they  find  him  insane,  he 
must  be  committed  to  the  Btate  lunatlo  asylum  until  he 
becomes  sane ;  and  when  notice  is  given  of  that  fact,  as 
provided  In  section  one  thousand  three  hundred  and 
seventy-two,  he  must  be  brought  before  tlie  conrt  for 
judgment. 

2,  That  he  has  good  canse  to  offer,  either  In  arrest  of 
judgment  or  for  a  new  trial ;  In  which  case  the  court  may, 
in  its  discretion,  order  the  judgment  to  be  deferred,  and 
proceed  to  decide  npon  a  motion  in  arrest  of  judgment  or 
for  a  new  trial. 

Oantc  ihom  BCBlnit  jadgment.— If  the  prisoner  obleeta  tint  he 
wsaabaentBttlie  time  oC  trial,  or  readltiOD  ol  verdict,  or  puBlug  ol 
■anuncB,  he  must  prova  It— t  CaL  ilB. 

1202.  If  no  snfBcient  cause  la  alleged  or  appears  to 
the  eovn  wliy  judgment  should  not  he  pronoonced,  it 
most  thereupon  be  rendered. 

Fonn  and  nifflalenor  of  lodgnuiut.— JudKiueDts  ol  hif erlor  erlm> 
Inal  courts  era  not  reaatied  (o  be,  In  form,  different  from  those  of  like 
C0I1TC9  of  senaial  InrlidlcUon.^  Csl.  IM.  The  judgmeiit  need  not 
contain  ftreoltal  of  tba  paiUcolmr  offense,  bnc  onlr  of  the  general  of- 
fense within  which  It  Is  iDcladed— 43  Cal.  4al.  The  court  has  Jnrlsdlc- 
tton  to  proDDUDce  for  some  oSense  for  wUch  he  might  bava  been  con- 
Ticced  under  the  Indlctmenc— gi  Csl  ei9  It  Is  not  Irregolar  latnost 
JurlsdlctlDns  when  ilio  ofteoses  are  distinct  so  1  tbere  are  aaparate 
verdicts  to  senleoce  specmcall/  on  each  count—)  Berg  1  B   t  S 


than  that  nr  v  dnd  by  tho  slat  ti 


(oi  til  lod  tied  aidconvK 
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■:6.',:  or,  tblt  dofendsnt  be 

.''  iN.'lLfineM  of  convlcllon 
(iiturB  dsiaslonwMn- 

Ad  error  which  wUl  ni,.,.  ■ 

■.     A_JIHlS[UOUI 

.  l''".i9corS^-«CBl.  in. 

.'  ■ '  mrG,™!!! 'an  Brro™blcli 

;\j)OQCoaTL™lon^r  smU- 
a  tba  SUto  prison,  Is  void- 

1303.  After  a  plea  or  reidict  of  guilty,  wliere  a  dis- 
cretton  is  confamd  upon  the  court  as  to  tba  extent  of  the 
punishmeDt,  the  Gonrt,  upon  the  otal  BuegeBtion  of  either 
party  that  there  aie  circunutaniies  which  may  be  properly 
taken  into  view  either  in  oggraTation  or  mlc^ation  of 
the  punishment,  may,  In  its  discietlou  hear  the  same 
snmmarily,  at  a  specified  time  and  npon  each  notice  to 
the  adverse  party  aa  It  may  direct 
Slicrstloii  of  coDit.-'Wliea  tba  T      ]  i.    Ill     tLo  Lnurt  nuT  ot 

provr         I  11-1  puniah 


itt  own  nconli,  or  haar  proof  or  i 
nOiar  to  aonarata  or  axtennata  bli  l 

>^k7iifliw^  mnuMBB  provr 

^^aAalwwwdr-ti^  HI,  »r 
rautewa  whm  lMp<naa  oy  a  ooarl  c 


S»|SBarti.liM;Saaa.!39.    Ttw  jod  i     t  am 

tiDudmlng  tlw  twin-l  FMurCr  l  i  i,f 

Wfaoo  th*  ooon,  anor  ooDTictlou  of  murder  lentanced  the  pris- 
oner to  IwnracnMa.sfterwBnl  caused  bim  to  b«  asa  a  broogbtuto 
oonrt. and Mnmiloil thoaenteneo by ghortening  the  tUne.lcwu  held 
pciqiw-4  OaLtW.  when  a  term  ot  trnprUonmebt  la  still  nneiplred, 
tin  proporcaiiiHU  to  appoint  the  Mconil  Impilaonniaai  to  begin  at 


UBproporcaiiiH  Is  to  appoint  the  Mcond  Impilaonniaai  to  begin  at 
Um  expuaMon  01  taafliat,  to  Im  ipeelllealfr  retwred  to  la  tba  iieacence 
-3>^7  I»i  »  Me.  ta-,  n  HeEnieiilii  OUo  et.  W;  s  Day.  17S;  t 
ItBiriaIlieinPa.8U«M:batMBllInd.tas.  After  sentence,  but  be- 
fore liidraiiBiitiaalanad.it  may  be  amenoaa  br  abortenlng  the  time— 
,  <Cal^nrsieaa«S|lU,nDta. 

12M.  The  circnmstanoes  must  be  presented  by  tba 
testimony  of  witnesses  examined  in  open  court,  except 
that  when  a  witness  is  so  sick  or  infirm  as  to  be  unable  to 
attend,  hie  deposition  may  be  taken  by  a  magistrate  of 
the  county,  out  of  court,  npon  such  notice  to  the  adTeise 
party  as  the  court  may  direct.  No  affidavit  or  testimony, 
or  reBresentation  of  any  kind,  tstImI  ot  written,  can  tie 
offered  to  or  received  by  the  court,  or  a  judge  thereof,  in 
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aggravation  or  mitigation  of  the  punishment,  except  as 
provided  in  this  and  the  preceding  section. 
See  ante,  §  166,  note. 

1205.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, specifying  the  extent  of  imprisonment,  which  must 
not  exceed  one  day  for  every  dollar  of  the  fine.  [Ap- 
proved March  7th,  1874.] 

^^  Imprisonment  to  satisfjr  fine.— The  defendant  may  be  imprisoned 
^^  to  enforce  the  paymentox  aflne— 7  Gal.  209.  The  prisoner  is  entitled 
CVs^  to  a  credit  of  two  dollars  per  day  while  in  prison— 28  Cal.  414.  A  juds- 
(>  ^  ment  of  a  Justice  of  the  peace  in  case  of  a  misdemeanor  that  defend- 
M3    ant  be  fined  five  hmidred  dollars,  and  in  default  of  payment  that  he 

be  imprisoned  not  exceedinj?  three  hundred  days,  is  in  substantial 

complumce  with  this  section-VM  Gal.  205;  28  id.  414. 

1206.  A  judgment  that  the  defendant  pay  a  fine  con* 
stitutes  a  lien,  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action. 

See  j9o«M  1570. 

1207.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  was  had,  and 
the  fact  of  a  prior  conviction,  (if  one)  and  must,  within 
five  days,  annex  together  and  file  the  following  papers, 
which  will  constitute  a  record  of  the  action: 

1.  The  indictment  or  information,  and  a  copy  of  the 
minutes  of  the  plea  or  demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  The  charges  given  or  refused,  and  the  indorsements 
thereon.    And, 

4.  A  copy  of  the  judgment. 
Pn  effect  April  9th,  1880.1 

Subd,  2.  A  copy  of  the  minutes  of  the  trlid  constitates  a  part  of 
the  JudjBrment  rou— 62  Gal.  480.  The  entry  made  in  the  minutes  is  part 
of  the  Judgment  roll,  and  errors  and  omissions  in  the  record  can  be 
examined  only  on  appeal— 53  Gal.  457. 

3iU>d.  3.  The  charge  given  to  the  jury  on  its  own  motion  is  no 
part  of  the  judgment  roll— 44  Gal.  698.  This  subdivision  refers  to  the 
written  charges  or  instructions  which  either  party  may  present  and 
ask  to  be  given  in  accordance  with  SS  400  and  401—44  Gai.  6^ 

Subd.  4<  The  judgment  need  not  contain  a  recital  of  the  particular 
offense,  but  only  the  general  offense  in  which  the  particular  offelhse  is 
included-43  Gal.  457 ;  28  id.  247. 
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CHAPTER  n.     . 

THE    EXECUTION. 

S  1213.  Execution  of  a  Judgment  other  than  of  death. 

S  1214.  U  for  fine  alone,  execution  to  issue  as  in  civil  cases. 

S  1215.  Judgment  of  fine  and  imprisonment,  how  executed. 

S  1216.  Judgment  of  Imprisonment.   Duty  of  sheriff. 

§  1217.  Execution  upon  Judgment  of  death. 

§  1218.  Transmission  of  conviction  and  testimony  to  governor. 

S  1219.  Governor  may  require  opinion  of  Supreme  Court  thereon. 

S  1220.  Judgment  of  death,  when  suspended. 

S  1221.  Insanity  of  defendant,  how  determined. 

§  1222.  Duty  of  district  attorney  upon  inquisition. 

S  1223.  Inquisition,  how  certified  and  filed. 

S  1224.  Proceedings  upon  finding  of  Jury. 

S  1225.  Froceedings  when  female  is  supposed  to  be  pregnant. 

S  1226.  Proceedings  upon  the  finding  of  the  Jury. 

S  1227.  Judgment  of  death  remaining  in  force,  not  executed. 

S  1228.  Punishment  of  death,  how  inflicted. 

S  1229.  Execution,  where  to  tidce  place  imd  who  to  be  present. 

§  1230.  Eetnmupondeath'Warrant. 

1213.  When  a  judgment,  other  than  of  death,  has 
been  pronounced,  a  certified  copy  of  the  entry  thereof 
upon  the  minutes  must  he  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no 
other  warrant  or  authority  is  necessary  to  justify  or  re- 
quire its  execution. 

Execution  of  judgment.— A  commitment  which  does  not  contain  a 
copy  of  the  Judgment,  but  merely  recites  the  history  of  the  action,  is 
not  Bufllcient  authority  for  the  detention  of  the  prisoner— 31  CaL  497: 
id.  619.  No  other  authority  for  the  detention  of  a  prisoner  is  required 
than  a  certified  copy  of  the  Judgment  rendered  against  him--33  Cal. 
48;  81  id.  619j  28  id.  247. 

1214.  If  the  judgment  is  for  a  fine  alone,  execution 

may  be  issued  thereon  as  on  a  judgment  in  a  civil  action. 
See  onto,  S 1206. 

1215.  If  the  judgment  is  for  Imprisonment,  or  a  fine, 
and  imprisonment  until  it  be  paid,  the  defendant  must 
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forthwith  be  committed  to  the  custody  of  the  proper 
officer,  and  by  him  detained  until  the  judgment  is  com- 
plied with. 
See  ante,  S 1205. 

1216.  If  the  judgment  is  for  imprisonment  in  the 
State  prison,  the  sheriff  of  the  county  must,  ui>on  receipt 
of  a  certified  copy  thereof,  take  and  deliver  the  defendant 
to  the  warden  of  the  State  prison.  He  must  also  deliver 
to  the  warden  the  certified  copy  of  the  judgment,  and  take 
from  the  warden  a  receipt  for  the  defendant. 

See  ante,  S 1213. 

1217.  When  judgment  of  death  is  rendered,  a  warrant, 
signed  by  the  judge,  and  attested  by  the  clerk  under  the 
seal  of  the  court,  must  be  drawn  and  delivered  to  the 
sheriff.  It  must  state  the  conviction  and  judgment,  and 
appoint  a  day  on  which  the  judgment  is  to  be  executed, 
which  must  not  be  less  than  thirty  nor  more  than  sixty 
days  from  the  time  of  judgment. 

Execution  of  death  sentence.— The  day  for  execution  of  the  sen* 
tence  should  not  be  deslfirnated  in  the  Judgment,  but  in  the  warrant  of 
execution-45  Cal.  141 ;  38  id.  699;  45  id.  141 ;  64  id.  92.  If  the  judffment 
of  death  be  not  executed  on  the  day  appointed,  the  court  rendering 
the  Judgment  may  appoint  another  day  for  carrying  it  into  execution 
—38  Cal.  701.  It  is  not  the  fimction  of  the  court  to  fix  the  time  and 
place  of  execution  in  the  original  sentence— 45  Cal.  137 ;  55  Ala.  81. 

1218.  The  judge  of  the  court  of  which  a  conviction  re- 
quiring judgment  of  death  is  had,  must,  immediately 
after  the  conviction,  transmit  to  the  governor,  by  mail  or 
otherwise,* a  statement  of  the  conviction  and  judgment, 
and  of  the  testimony  given  at  the  trial. 

1219.  The  governor  may  thereupon  require  the  opinion 
of  the  justices  of  the  Supreme  Court  and  of  the  attorney- 
general,  or  any  of  them,  upon  the  statement  so  furnished. 

1220.  Ko  judge,  court,  or  officer,  other  than  the  gov- 
ernor, can  suspend  the  execution  of  a  judgment  of  death, 
except  the  sheriff,  as  provided  in  the  six  succeeding  sec- 
tions, unless  an  appeal  is  taken. 

1221.  If,  after  judgment  of  death,  there  is  good  reason 
to  suppose  that  the  defendant  has  become  insane,  the 
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sheriff  of  the  county,  with  the  concarrence  of  the  judge 
of  the  court  by  which  the  judgment  was  rendered,  may 
summon  from  the  list  of  jurors  selected  by  the  supervisors 
for  the  year  a  jury  of  twelve  persons  to  inquire  into  the 
supposed  insanity,  and  must  give  immediate  notice  there- 
of to  the  district  attorney  of  the  county. 

1222.  The  district  attorney  must  attend  the  inquisi- 
tion, and  may  produce  witnesses  before  the  jury,  for 
which  purpose  he  may  issue  process  in  the  same  manner 
as  for  witnesses  to  attend  before  the  grand  jury,  and  dis- 
obedience thereto  may  be  punished  i^  like  manner  as 
disobedience  to  process  issued  by  the  court. 

1223.  A  certificate  of  the  inquisition  must  be  signed 
by  the  jurors  and  the  sheriff,  and  filed  with  the  cleric  of 
the  court  in  which  the  conviction  was  had. 

1224.  If  it  is  found  by  the  inquisition  that  the  defend- 
ant is  sane,  the  sheriff  must  execute  the  judgment;  but 
if  it  is  found  that  he  is  insane,  the  sheriff  must  suspend 
the  execution  of  the  judgment  until  he  receives  a  war- 
rant from  the  governor  or  from  the  judge  of  the  court  by 
which  the  judgment  was  rendered  directing  the  execution 
of  the  judgment.  If  the  inquisition  finds  that  the  defend- 
ant Is  insane,  the  sheriff  must  immediately  transmit  it  to 
the  governor,  who  may,  when  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execution 
of  the  judgment. 

1225.  If  there  is  good  reason  to  suppose  that  a  female 
against  whom  a  judgment  of  death  is  rendered  is  preg- 
nant, the  sheriff  of  the  county,  with  the  concurrence  of 
the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  a  jury  of  three  physicians  to  inquire 
into  the  supposed  pregnancy.  Immediate  notice  thereof 
must  be  given  to  the  district  attorney  of  the  county,  and 
the  provisions  of  section  one  thousand  two  hundred  and 
twenty-two  find  one  thousand  two  hundred  and  twenty* 
three  apply  to  the  proceedings  upon  the  inquisition. 
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•  1226.  If  it  is  found  by  the  inquisition  that  tbe  female 
is  not  pregnant,  the  sheriff  must  execute  the  judgment ;  if 
it  is  found  that  the  woman  is  pregnant,  the  sheriff  must 
suspend  the  execution  of  the  judgment,  and  transmit  the 
inquisition  to  the  governor.  When  the  governor  is  sat- 
isfied that  the  female  is  no  longer  pregnant,  he  may  issue 
his  warrant  appointing  a  day  for  the  execution  of  the 
judgment. 

1227.  If  for  any  reason  a  judgment  of  death  has  not 
been  executed,  and  it  remains  in  force,  the  court  in  which 
the  conviction  was  had,  on  the  application  of  the  district 
attorney,  must  order  the  defendant  to  be  brought  before 
it,  or,  if  he  is  at  large,  a  warrant  for  his  apprehension  may 
be  issued.  Upon  the  defendant  being  brought  before  the 
court,  it  must  inquire  into  the  facts,  and  if  no  legal  rea- 
sons exist  against  the  execution  of  the  judgment,  mnst 
make  an  order  that  the  sheriff  execute  the  judgment  at  a 
specified  time.  The  sheriff  must  execute  the  judgment 
accordingly. 

The  Superior  Oourt  as  fiticcessor  of  the  District  Court  can  make  an 
order  to  carry  Into  execution  a  Judgment  of  death  rendered  by  the 
District  Court— 64  Cal.  184.  An  order  for  execution  made  in  tbe  ab- 
sence of  defendant  is  erroueoua--54  CaL  92. 

1228.  The  punishment  of  death  must  be  inflicted  by 
hanging  the  defendant  by  the  neck  until  he  is  dead. 

1229.  A  judgment  of  death  must  be  executed  within 
the  walls  or  yard  of  a  jail,  or  some  convenient  private 
place  in  the  county.  The  sheriff  of  the  county  must  be 
present  at  the  execution,  and  must  invite  the  presence  of 
a  physician,  the  district  attorney  of  the  county,  tfnd  at  least 
twelve  reputable  citizens,  to  be  selected  by  him;  and  he 
shall,  at  the  request  of  the  defendant,  permit  such  minis- 
ters of  the  gospel,  not  exceeding  two,  as  the  defendant 
may  name,  and  any  persons,  relatives  or  friends,  not  to 
exceed  five,  to  be  present  at  the  execution,  together  with 
such  peace  officers  as  he  may  think  expedient,  to  witness 
the  execution.     But  no  other  persons  than  those  men- 
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tioned  in  this  section  can  be  present  at  the  execution,  nor 
can  any  person  under  age  be  allowed  to  witness  the  same. 

1230.  After  the  execution,  the  sheriff  must  make  a 
return  upon  the  death-warrant,  showing  the  time,  mode, 
and  manner  in  which  it  was  executed. 
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CHAPTER  I. 

▲FPBALS,  WHEK  ALLOWED  AND  HOW  TAKEN,  AND  THE 

EFFECT  THEREOF. 

1 1218.  Appeal,  by  whom  taken,  on  questions  of  law  alone. 

I  ISM.  Parties,  how  designated  on  appeaL 

1 1237.  Appeal,  when  may  he  taken  by  the  defendant. 

1 1288.  In  what  cases  h/the  people. 

1 1289.  Appeals,  within  what  time  to  he  taken. 
S  1240.  Appeal,  how  taken. 
S  1241.  When  notice  may  he  serred  by  publication. 
1 1242.  Effect  of  an  appeal  by  the  people. 
S  1248.  Effect  of  an  appeal  by  the  defendant. 
S  1244.  Same. 
S  124A.  Same. 
S  1246.  Duty  of  clerks  upon  appeaL 

1235.    Either  party  in  a  criminal  action  amounting  to 

a  felony,  may  appeal  to  the  Supreme  Court,  on  questions 

of  law  alone,  as  prescribed  in  this  chapter.  >|  p^^  /a  />^<  .  ^  (^ 

Appeal,  when  allowed.— The  Supreme  Court,  nnder  the  Oonstltu- 
tion,  nad  Jurisdiction  on  questions  of  law  alone— 69  Gal.  185.  An  ap- 

f»eal  does  not  lie  in  cases  oi  misdemeanor— 03  Cal.  427.  An  appeal  lies 
rem  a  Judgment  for  contempt,  when  the  fine  is  for  three  hundred 
dollars— 47  CaLlOS.  A  question  of  law  Is  where  the  verdict  Is  com- 

Slained  of  as  being  contrary  to  the  evidence,  when  there  is  no  evi- 
ence  to  sustain  the  charge,  not  when  there  is  evidence  tending  to 
prove  it— 65  Cal.  185.  If  an  appeal  has  been  given  in  all  cases  within 
the  Jurisdiction  of  the  court,  and  afterward  its  Jurisdiction  is  ex- 
tended  t^  new  cafes,  an  appeal  will  lie  in  those  new  ca8e»-4  Mass.  462. 

1^36.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but  the  title  of 
the  action  is  not  changed  in  consequence  of  the  appeal. 

1237.    An  appeal  may  he  taken  by  the  defendant : 

1.  From  a  final  judgment  of  conviction. 

2.  From  an  order  denying  a  motion  for  a  new  trial. 

3.  From  an  order  made  after  judgment,  affecting  the 

substantial  rights  q^  the  party. 

In  what  cases  defendant  may  take.-*When  the  action  of  the  court 
is  manifestly  erroneous  under  any  and  every  conceivable  state  of  the 
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1238    An  appeal  may  be  taken  by  the  people : 
1    Prom  a  judgment  for  the  defendant  on  a,  demnnei  to 
tbe  iDdictment  or  nformat  on 

2.  From  an  order  granting  a  new  trial. 

3.  Prom  an  order  arresting  judgment. 

i.  Prom  any  order  made  after  jadgment,  aSecUng  tbe 
substantial  rights  of  the  people. 

0.  From  an  order  of  the  court  directing  the  jury  to  flud 
for  the  defendant.    [In  effect  April  &th,  1880.] 

In  wliat  caiea  br  the  psopls,— Bf  tlie  iiub  loterpretsllon  ol  thli 
■KtlOD.tlisrtglitof  appeiLbjths  people  mnst  bs  confioed  to  each 
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the  riBCord  does  not  set  out  the  evidence  on  which  it  was  made,  the 
appellate  court  will  presume  that  the  motion  was  properly  overruled 
-HH)A]a.72. 

Subd,  4.  Error  in  setting  aside  or  modifying  an  erroneous  order 
may  be  reversed  in  a  proper  case  on  application,  but  it  cannot  be 
questioned  on  habeas  corpu8-44  Cal.  84.  No  appeal  lies  from  mi  order 
directing  a  charge  once  Ignored  to  be  resubmitted  to  another  grand 

tury.  The  only  orders  from  which  appeals  lie  are,  orders  made  after 
luaijudgment ;  orders  before  that  are  reviewable  only  on  appeal  from 
the  nnalludgment,  or  an  order  granting  or  refusing  a  new  trial-42 
Cal.  624 ;  44  id.  385.  No  appeal  lies  from  an  order  of  tne  Judge  admit- 
ting a  party  to  bail  under  the  provisions  relating  to  habeas  corpus— 40 
CaL627. 

1239.  An  appeal  from  a  judgment  must  be  taken 
within  one  year  after  its  rendition,  and  from  an  order, 

within  sixty  days  after  it  is  made. 

Within  what  time  taken.— An  appeal  from  an  order  denying  a  new 
trial  win  be  dismissed  if  taken  more  than  sixty  days  after  the  order 
is  made— 53  Cal.  690. 

1240.  An  appeal  is  taken  by  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from 
is  entered  or  filed,  a  notice  stating  the  appeal  from  the 
same,  and  serving  a  copy  thereof  upon  the  attorney  of  the 
adverse  party. 

Appeal,  how  taken.—A  notice  of  appeal  must  be  filed  with  the 
clerk  of  the  court,  imd  served  on  the  attorney  of  the  adverse  party 
eitherpersonally  or  by  publication,  as  directed  in  the  Code— 49  CaL 
455.  Where  it  appears  that  the  notice  was  filed  on  a  certain  day,  and 
the  service  admitted  under  the  indorsement  of  filing,  it  will  be  pre- 
sumed service  was  made  on  the  day  of  filing— 6  Pac.  0.  L.  J.  465.  A 
notice  of  appeal  in  a  criminal  case  may  bo  signed  by  any  attorney  au- 
thorized by  defendant  to  take  an  appeal— 6  Pac.  C.  L.  J.  1014. 

A  recital  that  notice  of  application  has  been  served  and  filed.  Is  no 
evidence  that  an  appeal  has  been  taken— 45  Cal.  45.  The  record  must 
show  that  an  appeal  has  in  fact  been  taken,  or  the  court  will  not  be 
required  to  look  into  the  case— 45  Cal.  45.  In  the  absence  of  statutory 
machinery  for  appeal,  a  case  may  be  brought  to  the  Supreme  Court  by 
writ  of  error-52  Cal.  220;  5  id.  190;  3  id.  247;  24  id.  334;  but  a  writ  of 
error  will  not  lie  when  an  appeld  is  given--34  CaL  334 ;  see  23  CaL  93. 

1241.  If  personal  service  of  the  notice  cannot  be  made, 
the  judge  of  the  court  in  which  the  action  was  tried,  upon 
proof  thereof,  may  make  an  order  for  the  publication  of  the 
notice  in  some  newspaper,  for  a  period  not  exceeding  thirty 
days.    Such  publication  is  equivalent  to  personal  service. 

See  ante,  8 1240,  note. 

1242.  An  appeal  taken  by  the  people  in  no  case  stays 
or  affects  the  operation  of  a  judgment  in  favor  of  the  de- 
fendant, until  judgment  is  reversed. 

Pxzr.  Code.— 48. 
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1243.  An  appeal  to  the  Supreme  Court  from  a  judg- 
ment of  convictioQ,  stays  the  execution  of  the  judgment 
in  all  capital  cases,  and  in  all  other  cases  upon  filing 
with  the  clerk  of  the  court  in  which  the  conviction  was 
had,  a  certificate  of  the  judge  of  such  court,  or  of  a  justice 
of  the  Supreme  Court,  that,  in  his  opinion,  there  is  prob- 
able cause  for  the  appeal,  but  not  otherwise.  [Approved 
Karch  SOth,  in  effect  July  1st,  1874.] 

Efibct  of  appeal.— Under  the  provlsloiiB  of  this  section,  hall  shonld 
not  be  allowed  after  conviction,  except  hy  a  jadge  of.  the  court  in 
which  the  conviction  was  had,  or  by  a  justice  or  the  Snpreme  Court, 
and  then,  only  when  the  Clrcamstances  are  of  an  extraordinary  char- 
acter—49  Cal.  680 ;  64  id.  35 ;  and  as  a  matter  of  discretion— 48  Cal.  6.  If 
the  Judge  of  the  court  in  which  the  conviction  was  had  fails  to  certify 
that  in  his  ophiion  there  is  probable  cause  for  the  appeal,  and  the 
justices  of  the  Snpreme  Court  are  satisfied  that  no  error  has  inter- 
vened, they  win  not  grant  such  a  certificate,  and  the  appeal  will  not 
stay  the  execution— 43  Cal.  805.   See  preceding  sections.^ 

1244.  If  the  certificate  provided  for  in  the  preceding 
section  is  filed,  the  sheriff  must, 'if  the  defendant  be  in  his 
custody,  upon  being  served  with  a  copy  thereof,  keep  the 
defendant  in  his  custody  without  executing  the  judgment, 
and  detain  him  to  abide  the  judgment  on  appeal. 

See  ante,  S 1243.  note. 

1245.  If  before  the  granting  of  the  certificate,  the 
judgment  has  commenced,  the  further  execution  thereof 
is  suspended,  and  upon  service  of  a  copy  of  such  certificate 
the  defendant  must  be  restored,  by  the  officer  In  whose 
custody  he  is,  to  his  original  custody. 

See  ante,  S 1243,  note. 

1246.  Upon  the  appeal  being  taken,  the  clerk  with 
whom  the  notice  of  appeal  is  filed  must,  within  ten  days 
thereafter,  in  case  the  bill  of  exceptions  has  been  settled 
by  the  judge  before  the  giving  of  said  notice,  but  if  not, 
then  within  ten  days  from  the  settlement  of  the  bill  of 
exceptions,  without  charge,  transmit  to  the  clerk  of  the 
appellate  coi^t  a  copy  of  the  notice  of  appeal,  and  of  the 
record,  and  of  all  bills  of  exceptions,  instructions,  and  In- 
dorsements thereon;  and,  upon  the  receipt  thereof,  the 
clerk  of  the  appellate  court  must  file  the  same,  and  per- 
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CHAPTEB  n. 

DISMISSIKO  AK  APPBAL  FOB  mBEainASIT7. 

S  1248.  For  what  irreRularlty,  and  how  dismlned. 
S  1249.  Dismissal  for  want  of  a  retam. 

1248.  If  the  appeal  is  irrefrular  in  any  substantial  par- 
ticular, but  not  otherwise,  the  appellate  court  may,  on 
any  day,  on  motion  of  the  respondent,  upon  five  days'  no- 
tice, accompanied  with  copies  of  the  papers  upon  which 
the  motion  is  founded,  order  it  to  be  dismissed.  [In  ef- 
fect April  9th,  1880.] 

1249.  The  court  may  also,  upon  like  motion,  dismiss 
the  appeal,  if  the  return  is  not  made  as  provided  in  section 
one  thousand  two  hundred  and  forty-six,  unless  for 
good  cause  they  enlarge  the  time  for  the  purpose. 
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CHAPTER  ni. 

ASGUMSNT   OF  THB   APPEAL. 

S  1252.  Appeals*  when  to  be  heard  and  detemihied. 

S  1253.   Judgment  cannot  be  reversed  withoat  argument. 

S  1254.   Number  of  counsel  to  be  heard. 

S  1255.   Defendant  need  not  be  present.  v 

1252.  All  appeals  in  criminal  cases  must  be  heard 
and  determined  by  the  appellate  court,  within  sixty  days 
after  the  record  is  filed  in  said  appellate  court,  unless  con- 
tinned  on  motion  or  with  the  consent  of  the  defendant.  [In 
effect  April  9th,  1880.] 

1253.  The  judgment  may  be  affirmed  if  the  appellant 
fail  to  appear,  but  can  be  reversed  only  after  argument, 
though  the  respondent  fail  to  appear. 

See  55  Cal.  298. 

1254.  Upon  the  argument  of  the  appeal,  if  the  offense 
is  punishable  with  death,  two  counsel  must  be  heard  on 
each  side,  if  they  require  it    In  any  other  case  the  court  • 
may,  in  its  discretion,  restrict  the  argument  to  one  coun- 
sel on  each  side. 

See  65  CaL  296. 

1255.  The  defendant  need  not  personally  appear  in 
the  appellate  court. 

See  65  Cal.  296. 
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OHAPTBE  IV. 

JUDOMBNT  UPON  APPEAL. 

S  1258.  Jadgment  Without  regard  to  technical  errors. 

S  1259.  What  may  he  reyiewed  on  an  appeal  by  defendant. 

S  1260.  May  reveitse,  afflmii  or  modify  the  judgment  and  order  ue^ 

trial, 

g  1261.  New  trial,  where  to  he  had. 

S  1262.  Defendant  discharged  on  reversal  of  judgment. 

S  1263.  Judgment  to  be  executed  on  affirmance. 

S  1264.  Judgment  of  appellate  court,  how  entered  and  remitted. 

S  1265.  Jurisdiction  ceases  after  Judgment  remitted. 

1258.  After  heaxlDg  the  appeal,  the  court  most  give 
jadgmeut  without  regard  to  technical  errors  or  defects,  or 
to  exceptions,  which  do  not  affect  the  substantial  rights 
of  the  parties. 

Technical  errors  and  defects.— On  the  heprlng  on  appeal,  the 
court  will  give  Judgment  without  regard  to  technical  errors  or  de- 
fects, or  to  exceptions  which  do  not  affect  substantial  rights— 53 
Cal.  491.  A  technical  error  is  not  sufficient,  of  itself  i.  to  reverse  a  judg- 
ment. It  must  be  such  as  produces  Inju^  to  the  substantial  rights  of 
the  defendant,  and  ou  him  is  cast  the  burden  of  showing  it— 47  CaL 
•404.  Objections  to  an  indictment  on  the  ground  of  omission  of  certain 
words,  or  of  uncertainty  in  the  form  of  the  indictment,  cannot  be 
raised  for  the  first  time  In  the  Supreme  Court— 20  CaJ.  146.  The 
appellate  court  will  not  reverse  a  judgment  by  reason  Of  an  alleged 
error  in  a  proceeding  had  on  the  trial,  by  express  agreement  of 
defendant  and  his  counsel,  unless  bound  so  to  do  by  some  controlling 
rule  of  law— 28  CaL  465;  nor  by  reason  of  errors  which  do  not  affect 
the  substantial  rights  of  the  parties— 32  Cal.  213;  34  id.  191;  50  id.  470. 
An  error  of  court,  to  be  ground  for  reversal  of  the  judgment,  must 
affect  the  substantial  rights  of  the  defendant,  and  the  burden  is  on 
him  to  show  that  such  is  the  case— 47  Cat.  388.  An  error  in  reference 
to  allowing  defendant  to  ask  a  question  is  cured  by  afterward  per- 
mitting a  witness  to  answer  the  same  question— 48  Cal.  82.  Entering 
an  order  in  vacation  Instead  of  term  time,  even  if  irregular,  does  not 
work  any  injustice— 44  Cal.  95.  A  judgment  will  not  be  disturbed  on 
account  of  an  erroneous  Instruction  which  was  not  applicable  to  the 
facts  of  the  case— 6  Cal.  643.  Defendant  cannot  complain  of  an  in- 
struction which  does  no  injury— 49  Cal.  7.  A  mere  want  of  perspicuity 
in  an  instruction  which  does  not  injure  the  prisoner,  will  not  authorize 
a  reversal— 8  Cal.  90.  Although  some  of  the  instructions  may  not  state 
the  law  with  precise  accuracy,  yet,  if  taken  as  a  whole  they  are  sub- 
stantially correct  and  could  nol  have  misled  the  jury,  jud«nent  will 
not  be  distiirbed-49  Cal.  580.  •^   «  -» 

Where  the  Instmctlons  given  fairly  and  fully  explain  the  law  ap- 
plicable to  the  questtons  actually  tried,  and  which  the  jury  were  called 


511  JUDGMENT  UPON  APPEAL.         §§  1259-60 

on  to  decide,  judgment  will  be  afflnned  notwithstanding  many  specific 
Instructions  were  asked  and  refused— dO  Cal.  450.  Judgment  will  not 
be  reversed  because  the  Jury  were  not  charged  by  the  court  as  pro- 
vided by  J 1122,  imless  it  is  shown  that  defendant  sustalued  some  in- 
jury—23  Cal.  63 1 .  Where  there  is  evidence  of  the  good  character  of  tho 
defendant,  to  instruct  that  evidence  of  characj^er  can  only  be  consid- 
ered  in  cases  where  the  guilt  is  doubtful  is  error;  yet  if  the  evidence 
conclusively  shows  guilt,  that  no  amount  of  good  character  could  have 
changed  the  result,  such  error  does  no  injury— 45  Cal.  288;  44  id.  291. 

A  defendant  cannot  complain  that  the  court  did  not  instruct  on  a 
point  in  issue,  unless  he  asked  and  was  refused— 48  Cal.  237;  44  id.  96. 
An  error  on  refusing  an  Instruction  is  cured  if  the  instruction  is  sub- 
stantially given  in  the  charge  to  the  jury— 50  Cal.  470;  63  id.  630:  54  id. 
398;  41  id.  06;  47  id.  95:  but  an  erroneous  instruction  is  not  cured  by  a 
correct  statement  of  tne  law  in  imother  part  of  the  charge— 43  Cal.  552 ; 
64  id.  151.    Bee  53  Cal.  495. 

1259.  Upon  an  appeal  taken  by  the  defendant  from  a 
judgment,  the  court  may  review  any  intermediate  order 
or  ruling  involving  the  merits,  or  which  may  have  affected 

the  judgment. 

Review  on  appeal  from  jndgment.-^Thls  section  was  clearly  in- 
tended to  prohibit  a  separate  appeal  from  intermediate  orders  or  pro- 
ceedings—42  Cal.  625.  Any  action  of  the  court  which  deprives  defend- 
ant of  a  substantial  legal  right,  is  to  his  prejudice,  or  to  any  extent 
withholds  or  abridges  a  substantial,  legal  or  constitutional  privilege, 
by  him  claimed  on  the  trial,  is  proper  matter  for  review— 42  Cal.  167; 
13  id.  584;  see  42  id.  623;  as  orders  en  motions  for  continuance— 6 id. 
248;  or  an  order  directing  that  a  criminal  charge,  ignored  by  the  grand 
Jury,  be  submitted  to  another,  is  not  appealable— 42  id.  625;  see  44  id. 
385;  44  id.  92. 

1260.  The  court  may  reverse,  affirm,  or  modify  the 
judgment  or  order  appealed  from,  and  may  set  aside,  af« ,  ^ 
firm,  or  modify  any  or  all  of  the  proceedings  subsequent 
to,  or  dependent  upon,  such  judgment  or  order,  and  may, 

if  proper,  order  a  new  trial. 

Presumptions.— Error  will  not  be  presumed— 45  Cal.  261.  Mere  in- 
tendments indulged  in  the  appellate  court  are  in  support  of  the  pro- 
ceedings below,  so  far  as  such  intendments  are  consistent  with  the  re- 
cord—^ Cal.  404 ;  27  id.  614 ;  43  Ala.  55 ;  7  Mo.  293.  If  the  record  fails  to 
show  arraignment  and  plea  to  the  indictment,  the  court  will  assume 
that  there  was  no  arraignment  or  plea-52  Cal.  479.  It  will  be  pre- 
sumed that  the  testimony  introduced  by  the  prosecution  worked  no 
injury  to  the  defendant,  if  the  testimony  is  not  contained  in  the  re- 
cord—47  Cal.  402.  Where  one  willfully  suppresses  testimony,  the  pre- 
sumption Is  that  such  testimony,  if  produced,  would  be  adverse  to 
him.  But  In  the  absence  of  a  purpose  to  suppress,  the  presumption 
does  notarise— 6  Pac.  C.  L.  J.  m;  see  ante,  §  1102,  note  Pbbsxtxptivs 

EVIDENOB. 

It  will  be  presmned  that  oral  Inslmctions  given  by  the  court  were 
taken  down  by  the  shorthand  reporter  when  nothing  Is  shown  to  the 
contrary— 6  Pac.  0.  L.  J.  610.  The  presuml>tion  is  that  the  evidence  in 
thecourtbelowsustainedtheverdict— 27Cal.248;  89111.  604:  80  id.  32. 
Where  the  indictment  contains  several  counts,  each  charging  a  dis- 
tinct offense,  it  will  be  presumed  that  judgment  was  pronounced  f  oi 
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the  offense  to  which  the  evidence  was  directed  and  was  appUcable^27 
Cal.  394.  The  presumptions  are  in  favor  of  the  sentence— 27  Cal.  394:  S7 
Ala.  192;  4  Zab.  643.  Where  no  objection  is  made  to  the  Terdict,  bat 
the  sentence  is  defective,  the  judgment  will  be  reversed  without  dis- 
turbing the  verdict,  and  the  cause  remanded  with  directions  to  pro* 
nounce  the  proper  sentence— 3  Bmedes  <fe  M.  618.  Where  error  inter- 
venes, it  is  presumed  to  be  injurious*  and  Judgment  should  be  reversed 
unless  the  contrary  appears— 47  CaL  105;  18  ia.l87;  6  Parker  Cr.  B.  155; 
but  not  if  durmff  subsequent  proceedings  the  foundation  of  the  error 
is  overthrown— 36  id.  129. 

Erroneous  instmctionB.— It  is  error  in  the  court,  in  the  absence  of  a 
phonographic  reporter,  to  instruct  the  jury  orally  without  the  consent 
of  the  aeiendant~53  Gal.  575 ;  45  id.  254.  it  is  error  per  se  to  charge  the 
Jury  orally  without  the  consent  of  defendant-6  Cal.  246;  8  id.  841:  id. 
423;  12  id.  345;  26  id.  78;  43  id.  29, 85;  44  id.  186;  87  id.  274.  It  wiU  not  be 
presumed  that  the  court  below  charged  orally  because  the  record  does 
not  state  that  the  charge  was  given  in  writmg-45  Cal.  261;  28  id.  496; 
25  id.  535.  The  presumption  is  that  the  charge  is  in  writing  unless  the 
contrary  appears— 28  Cal.  496:  25  id.  531;  17  id.  322.  Where  an  instruc- 
tion is  confused  and  uncertain,  or  fails  distinctly  to  lay  down  the  law, 
while  at  the  same  time  it  contains  hypothetical  suggestions  of  the  de- 
f  endant'sguilt,  it  is  injurious  to  the  rights  oX  the  psurty  on  trial— 6  Pac. 
C.  li.  J.  166.  ' 

Remarks  of  the  judge  prejudicial  to  the  accused,  although  he  after- 
ward instructed  the  Jury  to  disregard  them,  is  very  grave  erroiv-6  Pac. 
C.  L.  J.  819.  Error  in  instructions  will  not  be  reviewed  unless  the  in- 
structions are  embodied  in  a  bill  of  exceptions,  or  there  is  an  indorse- 
ment thereon,  signed  by  the  Judge,  showing  the  action  of  the  court— 
28  Cal.  214;  40  101286.  Instructions  calculated  to  influence  the  Jury 
upon  their  authority  to  limit  the  punishment  for  murder  in  the  first 
degree  should  be  pertinent,  and  nave  reference  to  the  evidence— 51 
Cal.  495;  49  id.  181.  It  will  be  assumed  that  the  instruction  was  cor- 
rect, if  legal  and  proper  in  any  conceivable  state  of  the  evidence  le- 
gally admissible  on  the  point— 53  Cal.  420. 

Where  the  evidence  to  which  an  instruction  relates  does  not  ap- 

Bear  on  the  record,  the  presumption  is  in  favor  of  its  correctness— 47 
al.  124.  A  useless  instruction  is  not  necessarily  erroneous— 53  Cal. 
420.  Def  endwat  cannot  complain  of  an  instruction  which  does  no  in- 
Jury— 49  Cal.  7.  It  cannot  be  assumed  that  a  Jury  understands  an  in- 
struction given  by  the  court  in  a  sense  different  m>m  that  In  which  it 
is  commonly  understood— 49  Cal.  181. 

Error  in  reftising  and  giving  instructions.— It  is  not  error  to  refuse 
an  instruction  based  on  S  statement  of  facts  not  in  evidence— 47  CaL 
106;  50  id.  570;  nor  to  refuse  to  give  an  instruction  which  is  already 
substantially  given— 41  id.  66;  or,  where  there  is  no  evidence  to  sustain 
the  hypothesui  to  which  it  is  directed— 6  Pac.  G.  L.  J.  938.  The  refusal 
to  give  instructions  which  assume  that  no  other  than  circumstantial 
evidence  was  introduced  by  the  prosecution,  will  not  be  held  errone- 
ous, if  the  record  fails  to  snow  that  none  but  circumstantial  evidence 
was  introduced— 47  Cal.  406.  When  no  evidence  is  brought  up  with  the 
record,  it  will  be  assumed  that  evidence  was  introduced,  rendering  a 
modification  of  the  instruction  necessary— 53  Cal.  420.  An  addition  to 
an  instructiou  given,  which  does  not  change  or  modify  the  sense,  but 
states  a  further  principle  germane  to  the  point,  is  not  error— 47  CaL  96; 
30  id.  4i8. 

Judicial  discration.— Judicial  discretion  will  not  be  Interfered  with, 
unless  it  ts  abused— 41  Cal.  462.  Where  the  record  shows  that  the  ac- 
cused was  detained  upon  the  recommendation  of  the  grand  Jury  alone, 
the  presumption  that  the  discretion  of  the  court  was  exercised,  can- 
not be  indulged— 42  Cal.  200.  The  court  having  complete  appellate 
power,  it  is  not  to  be  supposed  that  it  will  trust  implicitly  in  the  dis- 
cretion of  inferior  courts— 5  Cal.  353. 


I 
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When  judgment  noi  dlslnrbed.— Error  must  atBrmatiTely  appear, 
or tlio Sunrenio Uourt will noc rcverao Ilio judimpnt— 6  CaLW:  16 id. 

WWre  nit  one  appeared  forappFUaDt.norwereBny'ppLDUorBariioi'l- 
tLcaflJed.tud  no  error  appearlii);.  Judgment  nlllboafflnued-ePM.  C. 
ly.  J.  10).  Quesilona  d[  mere  error  cannot  Ue  Enquired  luto— 44  CiL  6fO. 
Kmn  on  absuacc  prln<:^ple9  of  Ian  will  nut^  considered  by  tbe 
Supreme  Coun— 43  Cil.  til.  In  tbe  absence  ot  a  bill  ol  nxceDtlone,  tbe 
eounisunablstodecermUienbecberlCnould.ir  settled  and  eltnied, 

ol  tbe  court  Uloir,  vbe'rflnaponlan  oflbe  evldeueels  bronglit  up-^ 

reversed  for  error  In  Instructions,  ir.  from  tbe'iuture  ur  tbe  case.  les- 
IlDlaoj'  mlgbt  liave  been  iDttoduced  ntilcb  voutd  bavo  warranled 

NsT  MaL— Where  instmctlons  are  contradictory  on  a  material 
point  tbere  aliould  be  anew  trial— 44  Cal  ei-  90 Id  316  )S  11.611;  43 
ill  SU,  IMd-iei,  Ud  an  WberetbOTcrdlctlBagatn^tbeevldeuoe, 
tbejndameDtebonld  beseCaslde— 8Pac  O  I>J  ei4    lltherelaaBuli- 


wreterred  loon  the  motion  ihO' 

-m,al  M9, -•     " 

lug  anew  ctk 


i^iga  bi 


1261.  When  »  new  trial  is  ordered,  it  muet  be  directed 
to  be  had  in  tbe  court  of  the  coimt?  fiom  wUcb  the  ap- 
peal wan  taken. 

1362.  If  a  jadgmeat  ^ptiast  tbe  defendant  is  reversed 
iritboat  ordering  a  new  trial,  Uie  appellate  court  must,  if 
be  is  in  custody,  direct  bim  to  be  diacbarged  tbezefcoin; 
or  if  on  bail,  tbat  bin  bail  be  exonerated ;  or  if  money  was 
deposited  instead  of  bail,  tbat  it  be  refunded  to  tbe  de- 
fendant. 

1263.  If  a  judgment  againat  the  defendant  is  aCOtmed, 
the  original  judgment  must  be  enforced. 

1264.  "When  tbe  judgment  of  tbe  appellate  conrt  is 
(l^iven,  it  must  be  entered  in  the  minutes,  and  a  certified 
copy  of  tbe  entry  foithvitb  remitted  to  the  cletk  of  the 
court  from  mbioh  tbe  appeal  was  taken. 


126S.  Aft«i  the  oertlflcatii  of  tlie  jadgment  has  been 
remittsd  to  the  coott  below,  the  appellate  court  has  no 
(urtber  jurisdiction  of  the  appeal  or  of  tte  proceedings 
thereon,  and  all  orders  necessary  to  canr  the  judgment 
into  effect  must  ba  made  by  the  conit  to  which  the  cer- 
tificate is  remitted 


auM^i'uS: 
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TITLE  X. 

Miscellaneous  Proceedings. 

Chap    L    Bail,  §§  1268-1317. 

IL    Who    icat   bb  Witkbsses    in    Criminal 
Actions,  §§  1321--3. 

III.  COMPSLLINO  THB  AtTBNDANCB  OF  WIT- 
NESSES, §§  1326-33. 

rv.  Examination  of  Witnesses  Condition- 
ALLT,  §§  1335-46. 

Y.     £3LAMINA.tION  OF  WITNESSES  ON  COMMISSION, 

§§  1319-62. 

YI.     InQUIBT    into    THB    InSANTTY    of    THB   DE- 
FENDANT BEFOBB   TfilAL   OB  AFTER   CON- 
VICTION, §§  1367-73. 
YIL      COMPBOMISINO    CBBTAIN     PUBLIC    OFFENSBS 
BY  LEAVE  OF  THB  COURT,  §§  1377-9. 

Viii.    Dismissal    of    the    Action,    before  ob 
AFTER  Indictment,  for  want  of  Prose- 
cution OR  otherwise,  §§  1382-7. 
IX.    Proceedings   against    Corporations,    §§ 

1390-7. 
X.    Entitling  Affidavits,  §  1401. 
XI.    Errors  and  Mistakes  in  Pleadings  and 

OTHER  Proceedings,  §  1404. 
Xn.    Disposal  of  Property  Stolen  or  Embez- 
zled, §§  1407-13. 
Xni.    Bbprievbs,  Commutations,  and  Pardons, 
§§  1417-23. 
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CHAPTER  I.  • 

BAIIi. 

Abt.  I.  In  what  cases  the  defendant  may  be  admitted  to 
bail. 
n.  Bail  upon  being  field  to  answer  b^ore  indictment, 
m.  Bail  upon  anindictment  before  ctmviction, 
TV.  Bail  on  appeal, 
V.  Deposit  instead  of  bail. 
VI.  Surrender  of  the  d^endant, 
vn.  Forfeiture  of  the  undertaking  of  bail  or  of  the  de- 

posit  of  mx)ney. 
vm.  Recommitment  of  the  defendant  after  having ^iven 
bail  or  deposited  money  instead  of  bail. 

Abticlb  I. 

In  what  cases  the  defendant  may  be  admitted  to  bail, 

S  1268.  Admission  to  bail  defined. 

S  1269.  Taking  of  bail  defined. 

S  1270.  Offense  not  bailable. 

S  1271.  Defendant  when  admitted  to  bail  before  conviction. 

S  1272.  When  admitted  to  bail  after  conviction  and  apon  appeal. 

S  1273.  Nature  of  baU. 

S  1274.  When  bail  is  matter  of  discretion,  notice  of  application  must 

be  given  to  district  attorney. 

* 

1268.  Admission  to  bail  is  the  order  of  a  competent 
court  or  magistrate  that  the  defendant  be  discharged  from 

actual  custody  upon  bail. 

Admission  to  bail— See  54  Cal.  103.  Release  on  baills  not  imprison- 
ment during  the  period  of  such  release— 41  Cal.  210.  See  antet  §$  822, 
note,  874. 

1269.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking  of 
sufficient  bail  for  the  appearance  of  the  defendant,  accord- 
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ing  to  the  terms  of  the  undertaking,  or  that  the  bail  will 

pay  to  the  people  of  this  State  a  specified  sum. 

Taking  bail  defined.— A  prisoner  arrested  for  felony  must,  in  order 
to  procure  bail»  be  taken  before  the  magistrate  who  issued  the  war- 
rant, or  some  other  magistrate  in  the  same  county— 54  Cal.  103.  In 
fixing  the  amount  of  bali,  the  sole  purpose  should  be  to  cause  the  ap- 

Searance  of  the  accused  to  answer  the  charge— 54  Cal.  75;  see  ante^  S 
i2.  The  sum  of  one  hundred  and  twelve  thousand  dollars  is  not  ex- 
cessive for  ten  distinct  felonies,  such  being  the  amount  alleged  to 
have  been  taken  by  the  prisoner  by  reason  of  said  felonies— 53  Cal. 
410.  Fifteen  thousand  dollars  is  not  excessive  on  the  charge  of  assault 
to  murder— 44  Cal.  555.   See  an/e>  S  822. 

1270.  A  defendant  charged  with  an  offense  punish- 
able with  death  cannot  be  admitted  to  bail,  when  the 
proof  of  his  guilt  is  evident  or  the  presumption  thereof 
great.  The  finding  of  an  indictment  does  not  add  to  the 
strength  of  the  proof  or  the  presumptions  to  be  drawn 

therefrom. 

Offense  not  bailable.— Admission  to  bail  in  capital  cases,  where  the 

Sroof  is  evident  and  the  presumption  great,  mar  be  made  matter  of 
iscretion,  or  may  be  forbidden  by  legislation— 19  CaL  541 ;  54  CaL  103; 
Const,  frov.  cmte,  page  15.    See  ante,  1 821. 

1271.  If  the  charge  is  for  any  other  offense,  he  may 
be  admitted  to  baU  before  conviction,  as  a  matter  of 

right. 

Bail  as  matter  of  right.— In  aU  other  than  capital  cases,  bail  is  a 
matter  of  right^ee  54  Cal.  103 ;  Const.  Prov.  ante,  page  15.  Where  the 
jury  are  unable  to  agree  upon  a  verdict,  and  were  discharged  Mrlthout 
consent,  thereby  protracting  defendant's  confinement  in  addition  to 
long  imprisonment  before  trial,  he  should  be  admitted  to  bail— 41  CaL 
220.  The  practice  of  admitting  persons  charged  with  felony  to  ball, 
without  an  examination  of  witnesses  for  the  people,  is  unauthorized 
by  8tatute-:39  Cal.  705.  The  constitution  declaring  bail  a  matter  of 
right,  contemplates  only  those  cases  In  which  the  party  has  not  been 
convicted— 41  Cal.  29;  7  Peters,  568. 

1272.  After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be 
admitted  to  bail — 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a 
judgment  imposing  a  fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases. 

Admission  to  bail  is  a  matter  in  the  discretion  of  the  judge— 48  Cal. 
3;  id.  553:  41  id.  30;  44  id.  555:  and  it  ought  in  the  first  Instance  to  be 
exercised  by  the  court  or  judge  who  tried  the  case— 48  Cal.  553.  Stat- 
utes making  bail  after  conviction  a  matter  of  discretion,  are  constitu- 
tional—4  ICal.  29.  It  is  a  discretion  measured  by  legal  rules  and  by 
reference  to  the  analogies  of  the  law— 49  Cal.  680;  48  id.  5. 

Pen.  Codb. 
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1273.  If  the  offense  is  bailable,  the  defendant  may  be 
admitted  to  bail  before  conviction— 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required  to  return  the  depositions  and  statement,  upon 
the  defendant  being  held  to  answer  after  examination. 

3.  After  indictment,  either  before  the  bench-warrant  is 
issued  for  his  arrest,  or  upon  any  order  of  the  court  com- 
mitting him,  or  enlarging  the  amount  of  bail,  or  upon  his 
being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  it  may  be 
transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal— 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail  that  he  will^ay  the  same, 
or  such  part  of  it  as  the  appellate  court  may  direct,  if  the 
judgment  is  affirmed  or  modified,  or  the  appeal  is  dis- 
missed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he 
will  surrender  himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  that  in  case  the  judgment  be  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial,  that  he  will 
appear  in  the  court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  the  orders  and  process  thereof. 
[Approved  February  16th,  1876.] 

See  4mte,  S  1269,  and  note. 

Subd.  3.  If  a  party  be  committed  for  an  alleged  offense,  and  an 
indictment  be  found  against  him.  in  a  proceeding  as  to  Increasing  or 
diminishing  his  bail,  Ms  guilt  will  be  presumed— 44  CaL  657;  see  64  id. 
80;  19  id.  639;  and  see  ante,  S  1270. 

1274.  When  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court  or  officer  to  whom  the  application  is 
made  must  require  reasonable  notice  thereof  to  be  given 
to  the  district  attorney  of  the  county. 
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Abticlb  n. 
JBaU  vpon  being  held  to  answer  before  indictment, 

S  1277.  Wbat  magistrates  may  admit  to  baU. 

S  1278.  BaO,  how  put  in»  and  form  of  the  widertaUng. 

•  -  S  1279.  QoaUflcationsofbalL 

S  1280.  Bail,  how  to  justify. 

S  1281.  On  allowance  of  hail«  defendant  to  be  dischaiged. 

1277.  When  the  defendant  has  been  held  to  answer 
upon  an  examination  for  a  public  offense,  the  admission 
to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held, 
or  by  any  magistrate  who  has  power  to  issue  the  writ  of 
habeas  corpus. 

1278.  Bail  is  put  in  by  a  written  undertaking,  execu- 
ted by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  the  magistratie)  and  acknowl- 
edged before  the  court  or  magistrate,  in  substantially  the 
following  form : 

"An  order  having  been  made  on  the day  of ,  a.  d 

eighteen ,  by  A.  B.,  a  justice  of  the  peace  of 

county,  (or  as  the  case  may  be)  that  G.  D.  be  held  to 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the 
offense),  upon  which  he  has  been  admitted  to  bail  in  the 

sum  of dollars;  we,  E.  F.  and  G.  H.,  (stating  their 

place  of  residence,  and  occupation)  hereby  undertake 
that  the  above  named  G.  D.  will  appear  and  answer  the 
charge  above  mentioned,  in  whatever  court  it  may  be 
prosecuted,  and  will  at  all  times  hold  himself  amenable 
to  the  orders  and  process  of  the  court,  and  if  convicted, 
will  appear  for  judgment,  and  render  himself  in  execu- 
tion thereof;  or,  if  he  fails  to  perform  either  of  these  con- 
ditions, that  we  will  pay  to  the  people  of  the  State  of 

California  the  sum  of dollars"  (inserting  the  sum  in 

which  the  defendant  is  admitted  to  bail.) 

Bail-bond.— Bail  is  taken  by  a  recognizance  ezecnted  by  sureties,  and 
the  accosed  need  not  sign  it,  and  upon  forfeiture  the  proceedings  on 
the  recogalzsaice  can  only  be  by  action  a^^^nst  thesiuretles— 19  Gal.  676. 
A  ball-bond  need  not  state  in  what  court  defendant  shall  appear,  as  the 
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law  provides  In  what  court  he  shall  be  tried— 7  Cal.  402.  This  section 
applies  to  the  bond  to  be  ffiven  for  appearance  before  the  magistrate 
on  examination— 54  Cal.  4(%.    The  recital  In  the  bail-bond  is  concIuslTe 


on  the  obMgors— 54  Gal.  408.  The  liability  of  the  sureties  attaches  as 
soon  as  the  party  is  released,  and  it  is  fixed  by  a  breach  of  its  condi- 
tions  and  a  forfeiture  declared  and  entered  in  the  court— 37  Cal.  271. 
The  justification  forms  no  part  of  the  contract— 37  Cal.  271;  and  no  In- 
dorsem  ent  of  approval  on  the  recognizance  is  neces8ary^-37  id.  271 ;  see 
18  id.  498.  i 

1279.  The  qnaliflcations  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident,  householder,  or 
freeholder  within  the  State;  but  the  court  or  magic trate 
may  refuse  to  accept  any  person  as  bail  who  is  not  a  resi- 
dent of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  the  amount  specified  in 
the  undertaking,  exclusive  of  property  exempt  from  exe- 
cution; but  the  court  or  magistrate,  on  taking  bail,  may 
allow  more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  justification  be  equivalent  to  that  of  suf&cient 
baU. 

1280.  The  bail  must  in  all  cases  justify  by  affidavit 
taken  before  the  magistrate,  that  they  each  possess  the 
qualifications  provided  in  the  preceding  section.  The 
magistrate  may  further  examine  the  bail  upon  oath  con- 
cerning their  sufficiency,  in  such  manner  as  he  may  deem 
proper. 

1281.  Upon  the  allowance  of  bail  and  the  execution  of 
the  undertaking,  the  magistrate  must,  if  the  defendant  is 
in  custody,  make  and  sign  an  order  for  his  discharge, 
upon  the  delivery  of  which  to  the  proper  officer,  the  de- 
fendant must  be  discharged. 

Release  of  prisoner.— An  oral  order  of  a  police  judge  from  the 
bench  that  the  prisoner  be  released,  certified  by  the  clerk  to  the 
prison-keeper,  and  followed  by  his  release,  is  a  sufficient  compliance 
with  the  statute,  and  renders  the  bond  obligatory— 54  Cal.  408. 

Authority  over  person  of  defendant.— If  ball  has  been  previously 
taken,  and  is  deemed  sufficient  security,  the  court  may  pennit  it  to 
stand;  if  not.  the  court  may  order  defenoant  into  custody— 35  Cal.  107. 
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Article  m. 

Bail  upon  an  indictment  h^ore  conviction, 

S  1284.  When  offense  Is  not  capital. 

S  1285.  When  the  offense  is  capital. 

,  •  §  1286.  Bail  on  habeas  corpus. 

'  S  1287.  form  of  undertaking. 

§1288.  Sections  applicable  to  qunllflcatlons,  etc 

S  1289.  Increase  or  reduction  of  bail. 

1284.  When  the  offense  charged  is  not  punishable 
with  death,  the  officer  serving  the  bench-warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the 
county  in  which  it  is  issued,  or  in  which  he  is  arrested, 
for  the  purpose  of  giving  bail.    [In  effect  April  9th,  1880.] 

1285.  If  the  offense  charged  is  punishable  with  death, 
the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench-warrant. 
[In  effect  April  9th,  1880.] 

1286.  When  the  defendant  is  so  delivered  into  custody, 
he  must  be  held  by  the  sheriff,  unless  admitted  to  bail  on 
examination  upon  a  writ  of  habeas  corpus. 

1287.  The  bail  must  be  put  in  by  a  written  undertak- 
ing, executed  by  two  sufficient  sureties,  (with  or  without 
the  defendant,  in  the  discretion  of  the  court  or  magis- 
trate) and  acknowledged  before  the  court  or  magistrate, 
in  substantially  the  following  form : 

''An  indictment  having  been  found  on  the day  of 

,  A.  D.  eighteen  ,  in  the  County  Court  of  the 

county  of  ,  charging  A.  B.  with  the  crime  of , 

(designating  it  generally)  and  he  having  been  admitted 

to  bail  in  the  sum  of dollars,  we,  C.  D.  and  E.  F.,  of 

(stating  their  place  of  residency  and  occupation)  here- 
by undertake  that  the  above  named  A.  B.  will  appear 
and  answer  the  indictment  above  mentioned,  in  whatever 
court  it  may  be  prosecuted,  and  will  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  courts 
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and,  if  convictedi  will  appear  for  judgment  and  render 
himself  in  execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  State  of  California  the  sum  of dollars  **  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 

Undertaking.— The  justification  forms  no  part  of  the  contract,  and 
In  no  manner  affects  the  liability  of  the  8iiretie»— 37  CaL  271.  See  ante, 
1278,  note;  RUd post,  S  1473,  et  seq. 

1288.  The  provisions  contained  in  sections  twelve  hund- 
red and  seventy-nine,  twelve  hundred  and  eighty,  and 
twelve  hundred  and  eighty-one,  in  relation  to  bail  before 
Indictment,  apply  to  bail  after  indictment.  [Approved 
March  dOth,  in  effect  July  Ist,  1874.] 

1289.  After  a  defendant  has  been  admitted  to  bail 
upon  an  indictment  or  information,  the  court  in  which 
the  charge  is  pending  may,  upon  good  cause  shown,  either 
increase  or  reduce  the  amount  of  bail.  If  the  amount  be 
increased,  the  court  may  order  the  defendant  to  be  com- 
mitted to  actual  custody,  unless  he  give  bail  in  such  in- 
creased amount.  If  application  be  made  by  the  defendant 
for  a  reduction  of  the  amount,  notice  of  the  application 
must  be  served  upon  the  district  attorney.  {Jn  effect 
^pril  dth,  1880.] 

Abticle  rv. 

Bail  on  appeal, 

S  1291.   Who  may  admit  to  balL 

S  1292.   Bail,  qnaliflcations  of,  and  condition  of  undertaking. 

1291.  In  cases  in  which  defendant  may  be  admitted  to 
bail  upon  an  appeal,  the  order  admitting  him  to  bail  may 
be  made  by  any  magistrate  having  the  power  to  issue  a 
writ  of  habeas  corpus,  or  by  the  magistrate  before  whom 
the  trial  was  had.    [In  effect  February  25th,  1878.] 

Increasing  and  reducing  bail.— The  authority  and  discretion  of  the 

court  haTine  jurisdiction  of  the  offense,  should  be  exercised  in  admit- 
ting to  bail.  Increasing  or  reducing  ball,  and  whenever  substantial 
justice  may  thereby  be  promoted— 44  Cal.  657.  Upon  au  application 
after  commitment  for  reduction  of  bail,  the  court  or  judge  is  not  au- 
thorized to  interfere  unless  the  ball  Is  unreasonably  great  and  clearly 


523  BAIL.  §§ 

dlMiw»|Mirllan»te  to  the  offense.  A  mere  difference  between  the 
judge  and  the  committing  macistrato  is  not  sofflclent  to  justify— M 
CaL  79:  44  Id.  0S5.  Upon  an  application  to  rednce  bail  after  an  indict- 
ment, the  goiit  of  the  prisoner  is  presumed— 54  CaL  80;  44  id.  556.  See 
ORle,  S 1373,  and  note. 

BaUl  on  appeaL— Admission  to  ban,  pending  appeti,  after  eonyio- 
tion  for  felony,  is  a  matter  of  discretion  anoshoiUd  not  be  allowed 
except  under  extraordinary  circumstances— 54  Cal.  75;  49  id.  681. 
Fending  appeal,  a  judge  may  admit  to  bail  a  prisoner  convicted  and 
sentenced  for  manslaughter— 48  Cal.  553.  One  who  applies  on  habeas 
corpus,  pending  an  appeal  after  a  conviction  for  manslaughter,  must, 
in  Ills  jbetitton,  state  lacts  on  which  the  court  can  exercise  an  intelli- 
gent oiseretion,  such  as,  that  Injustice  has  been  done  him  during  the 
larial,  and  that  the  appeal  has  been  taken  in  good  faith  and  the  like— 
41  CaL  ao.  The  authority  of  the  superior  judge,  in  case  the  writ  of 
habeas  c&rpv*  t>  made  returnable  before  him,  is  the  same  as  the 
authority  of  the  supreme  judge  issuing  the  writ-51  CaL  918;  49  id.  683. 

See  ante,  SS  8S2-4, 829, 862, 874-A,  962-5. 

1292.  The  bail  must  possess  the  qualifications,  and 
rnuBt  be  put  in,  in  all  respects,  as  provided  in  article  two 
of  this  chapter,  except  that  the  undertaking  must  be 
conditioned  as  prescribed  in  section  twelve  hundred  and 
seventy-three,  for  undertakings  of  bail  on  appeaL 

Abticlb  v. 

Depotit  instead  of  hail. 

S  129B.   Deposit,  when  and  how  made. 

S  1290.  May,  after  bail  is  given  and  before  f orf eitnre. 

S  1297.  Deposit  to  be  applied  to  payment  of  judgment  and  line. 

1295.  The  defendant,  at  any  time  after  an  order  ad- 
mitting him  to  bail,  instead  of  giving  bail,  may  deposit 
with  the  clerk  of  the  court  in  which  he  is  held  to  answer, 
the  sum  mentioned  in  the  order,  and  upon  delivering  to 
the  officer  in  whose  custody  he  is  a  certificate  of  the  de- 
posit, he  must  be  discharged  from  custody. 

1296.  If  the  defendant  has  given  bail,  he  may,  at  any 
time  before  the  forfeiture  of  the  undertaking,  in  like  man- 
ner deposit  the  sum  mentioned  in  the  recognizance,  and 
upon  the  deposit  being  made  the  bail  is  exonerated. 

1297.  When  money  has  been  deposited)  if  it  remains 
on  deposit  at  the  time  of  a  judgment  for  j;he  payment  of  a 
fine,  the  county  clerk  must,  under  the  direction  of  the 
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court,  apply  the  money  in  satisfaction  thereof,  and  after 
satisfying  the  fine  and  costs,  must  refund  the  surplus,  if 
any,  to  the  defendant. 

AbTICLB  "VI 

Surrender  of  the  defendant, 

S  1300.   Surrender,  by  whom,  when,  and  bow  made. 
I  1301.   Defendant,  how  surrendered. 
S  1302.   Betum  of  deposit  onsurrender. 

1300.  At  any  time  before  the  forfeiture  of  their  under- 
taking the  bail  may  surrender  the  defendant  in  their  ex- 
oneration, or  he  may  surrender  himself,  to  the  ofiScer  to 
whose  custody  he  was  committed  at  the  time  of  giving 
bail,  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  officer,  who  must  detain  the  defendant 
in  his  custody  thereon  as  upon  a  commitment,  and  by  a 
certificate  in  writing  acknowledge  the  surrender. 

2.  Upon  the  undertaking  and  the  certificate  of  the 
officer,  the  court  in  which  the  action  or  appeal  is  pending 
may,  upon  notice  of  five  days  to  the  district  attorney  of 
the  county,  with  a  copy  of  the  undertaking  and  certificate, 
order  that  the  bail  be  exonerated,  and  on  filing  the  order 
and  the  papers  used  on  the  application,  they  are  exoner- 
ated accordingly. 

1301.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  discharged, 
and  at  any  place  within  the  State,  may  themselves  arrest 
him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so. 

1302.  If  money  has  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the  forfeiture 
thereof,  surrenders  himself  to  the  officer  to  whom  the  com- 
mitment was  directed,  in  the  manner  provided  in  the  last 
two  sections,  the  court  nmst  order  a  return  of  the  deposit 
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to  the  defendant,  upon  producing  the  certificate  of  the 
officer  showing  the  surrender,  and  upon  a  notice  of  five 
days  to  the  district  attorney,  with  a  copy  of  the  certificate. 

Abticlb  yzl 

ForfeiJtart  of  the  undertaking  of  bail  or  of  the  d^^oeit  of 

money. 

§  1305.   How  forfeited,  and  bow  forfeiture  discharged. 

S  1306.   Forfeiture  to  be  enforced  by  action. 

S  1307.   Deposit,  when  forfeited,  how  disposed  of. 

1305.  If,  without  sufficient  excuse,  the  defendant  neg- 
lects to  appear  for  arraignment  or  for  trial  or  judgment, 
or  upon  any  other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  or  to  surrender  himself  in  exe- 
cution of  the  judgment,  the  court  must  direct  the  fact  to 
be  entered  upon  its  minutes,  and  the  undertaking  of  bail, 
or  the  money  deposited  instead  of  bail,  as  the  case  may 
be,  is  thereupon  declared  forfeited.  But  if  at  any  time 
before  the  final  adjournment  of  the  court,  the  defendant 
or  his  bail  appear  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of  the  undertak- 
ing or  the  deposit  to  be  discharged  upon  such  terms  as 
may  be  just. 

1306.  If  the  forfeiture  is  not  discharged,  as  provided 
in  the  last  section,  the  district  attorney  may  at  any  time 
after  the  adjournment  of  the  court  proceed  by  action  only 
against  the  bail  upon  their  undertaking. 

1307.  If,  by  reason  of  the  neglect  of  the  defendant  to 
appear,  money  deposited  instead  of  bail  is  forfeited,  and 
the  forfeiture  is  not  discharged  or  remitted,  the  clerk  with 
whom  it  is  deposited  must,  immediately  after  the  final 
adjournment  of  the  court,  pay  over  the  money  deposited 
to  thecounty  treasurer. 
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Abticle  Tm. 

Beoommitment  of  the  d^endant,  after  having  given  bail  or 
deposited  money  instead  of  bail. 

f  1310.  In  vhat  cases. 

S  1311.  Contents  of  order. 

S  1312.  Defendant  may  be  arrested  in  any  county. 

S  1313.  If  for  failore  to  appear*  defendant  must  be  committed. 

S  1314.  If  for  other  cause,  he  may  be  admitted  to  bail. 

S  1315.  Bail  in  such  case,  by  whom  taken. 

S  1316.  Form  of  the  undertaking. 

S  1317.  Ball  must  possess  what  qualifications,  and  how  put  in. 

1310.  The  court  to  which  the  committing  magistrate 
returns  the  depositions,  or  in  which  an  indictment,  in- 
formation, or  appeal  is  pending,  or  to  which  a  judgment 
on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  an 
order  entered  upon  its  minutes,  direct  the  arrest  of  the 
defendant  and  his  commitment  to  the  officer  to  whose 
custody  he  was  committed  at  the  time  of  giving  bail,  and 
his  detention  until  legally  discharged,  in  the  following 
cases : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof. 

2.  When  it  satisfactorily  appears  to  the  court  that  his 
bail,  or  either  of  them,  are  dead  or  insufficient,  or  have 
removed  from  the  State. 

3.  Upon  an  indictment  being  found  or  information  filed 
in  the  cases  provided  in  section  nine  hundred  and  eighty- 
five.    [In  effect  April  9th,  1880.] 

1311.  The  order  for  the  recommitment  of  the  defend- 
ant must  recite  generally  the  facts  upon  which  it  is 
founded,  and  direct  that  the  defendant  be  arrested  by  any 
sheriff,  constable,  marshal,  or  policeman,  in  this  State, 
and  committed  to  the  officer  in  whose  custody  he  was  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until 
legally  discharged.    , 
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1312.  The  defendant  may  be  arrested  pursuant  to  the 
order,  upon  a  certified  copy  thereof,  in  any  county,  in  the 
same  manner  as  upon  a  warrant  of  arrest,  except  that 
when  arrested  in  another  county  the  order  need  not  be 
indorsed  by  a  magistrate  of  that  county. 

1313.  If  the  order  recites,  as  the  ground  upon  which  it 
is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  conviction,  the  defendant  must  be  conunitted 
according  to  the  requirement  of  the  order. 

1314.  If  the  order  be  made  for  any  other  cause,  and 
the  offense  is  bailable,  the  court  may  fix  the  amount  of 
bail,  and  may  cause  a  direction  to  be  inserted  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

1315.  When  the  defendant  is  admitted  to  bail,  the 
bail  may  be  taken  by  any  magistrate  in  the  county  having 
authority  in  a  similar  case  to  admit  to  bail,  upon  the  hold- 
ing of  the  defendant  to  answer  before  an  indictment,  or 
by  any  other  magistrate  designated  by  the  court. 

1316.  When  bail  is  taken  upon  the  recommitment  of 
the  defendant,  the  undertaking  must  be  in  substantially 
the  following  form: 

"  An  order  having  been  made  on  the day  of ,  a. 

D.  eighteen ,  by  the  court,  (naming  it)  that  A.  B.  be 

admitted  to  bail  in  the  sum  of dollars,  in  an  action 

pending  in  that  court  against  him  in  behalf  of  the  people 
of  the  State  of  California,  upon  an  (information,  present- 
ment, indictment,  or  appeal,  as  the  case  may  be),  we,  0. 
D.  and  E.  F.,  of  (stating  their  places  of  residence  and 
oocupation),  hereby  undertake  that  the  above  named  A. 
B.  will  appear  in  that  or  any  other  court  in  which  his 
appearance  may  be  lawfully  required  upon  that  (informa- 
tion, presentment,  indictment,  or  appeal,  as  the  case  may 
be),  and  will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  sur- 
render himself  in  execution  thereof;  or,  if  he  fails  to  per- 
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form  either  of  these  conditions,  that  we  will  pay  to  the 

people  of  the  State  of  California  the  sum  of dollars, " 

(insert  the  sum  in  which  the  defendant  is  admitted  to 
bail). 

1317.  The  bail  must  possess  the  qualifications,  and 
must  be  put  In,  in  all  respects,  in  the  manner  prescribed 
in  article  two  ol  this  chapter. 
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CHAPTER  n. 

WHO  MAY  BE  WTTKESSBS  DT   CRIMINAL  ACTIONS. 

S  1321.  Who  are  competent  witaiesaes. 

§  1322.   When  husband  and  wife  are  not  oompetent  witnesses. 

§  1323.  When  tiie  defendant  is  not  a  competent  witness. 

1321.  The  rules  for  determining  the  competency  of 
witnesses  in  civil  actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  a^  otherwise  provided  in 

this  Code. 

Witnesses.— Boles  for  determining  the  competency  of  witnesses— 
47  Gal.  129.  The  Act  of  1866,  authorizing  accused  persons  to  become 
witnesses  in  their  own  belialf ,  had  no  application  to  examinations  be- 
fore committing  magistrates— 43  CaL  669:  but  this  act  has  been  abol- 
ished by  this  section  of  the  Code— 47  id.  166;  and  if  a  person  accused 
of  crime  voluntarily  and  freely  offers  himself  as  a  witness  at  his  pre- 
liminary examination,  without  undue  influence,  his  testimony  may  be 
used  in  eTldence  M^alnst  him  on  his  trial— id.  The  restriction  upon 
the  competency  oia  witness  must  be  strictly  construed  in  favor  of 
life,  liberty,  and  public  Justice— 27  CaL  638. 

Witnesses,  who  competent— All  persons  who  are  disinterested 
and  not  infamous,  are  competent  witnesses,  and  are  presumed  to  be  so 
until  the  contrary  is  shown— 7  Eng.  782.  The  attorney  who  acted  for 
defendant  on  the  preliminary  examination,  but  not  retained  at  the 
trial,  Is  a  competent  vrltness— 14  Gray,  402.  A  person  deaf  and  dumb 
may  testify  by  signs,  through  an  interpreter— 8  Conn.  93.  So,  an  in- 
former is  a  competent  witness— 3  McLean,  63 :  id.  299.  A  Juror  is  not 
incompetent  as  a  witness  in  a  proper  case,  but  he  cannot  impeach  his 
own  verdict— 48  Cal.  90;  53  id.  491;  2  Halst.  244. 

If  a  lanatio  has  such  a  share  of  understanding  as  enables  him  to 
remember  the  events,  and  has  a  knowledge  of  right  and  wrong,  he  is 
competent— 25  Gratt.  865.  If  a  child  under  the  age  of  seven  years  has 
suiflcient  knowledge  of  the  nature  and  circumstances  of  an  oath,  he 
may  be  a  witness— 2  Ala.  275:  and  this  is  to  be  determined  by  the 
court— id. ;  2  Allen,  295;  see  47  Ga.  524;  81  Ind.  90;  3  Brev.  839. 

Where  a  boy  nine  years  of  age  stated  that  he  did  not  know  the 
nature  of  an  oath,  he  is  not  competent— 6  Parker  Cr.  B.  126.  Being 
under  twenty-one  years  of  age  is  not  such  proof  of  another's  control 
as  to  avail  in  a  trial  for  larceny— 29  Gal.  414.  The  officer  who  arrested 
the  prisoner  is  a  competent  witness— Thach.  C.  G.  1.  So,  of  a  person 
■  who  aided  the  officer  in  the  arrest— 8  Hi.  368.  Aprosecutor  is  a  com- 
petent witness  for  the  State— Walk.  7 :  but  see  3  Dana,  475.  A  person 
from  whom  goods  have  been  stolen  is  a  competent  witness— 9  Mass. 
30;  1  Nott.  AbLcG.  91 ;  but  not  when  entitled  to  treble  the  value  of  the 
property  stolen— 14  N.  H.  464. 

A  person  convicted  of  an  infamous  crime  is  a  competent  witness 
before  sentence— 2  McLean.  325:  7  Ired.  225;  and  one  convicted  in 
another  State  is  not,  therefore  incompetent— 23  Ala.  44;  6  Gratt.  706; 

Pen.  Cods. 
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not  compeKDt  to  be  i. 
vlcted  ot  peUelaiceD] 
m.  In  lIunobnMtta 
tatMI^7ilM.H). 

In  gsunl.  m  eodcfetiduil  cumol  bs  s  nllnetis  until  he  baa  csaiied 
to  bf  k  partTi  br  sequlicai  or  eatrr  ot  nolle  priMHuj  as  to  lilm,  or 
otlWTMn-10  Jdhna.  V;  is  Mo.  ZBi  leld.SSt;  99KH.:s3.  Ttae<Il»- 
cluK* loan  bs  am* trial  beToreilGfeDd&nthaa  gone  iDto  his  Aetense, 
by  tBfl  won  ot  Ha  own  moCloD.  or  on  BppllcaCloD  of  the  dlairlct  attai- 
nfljr— MCll.ZH.  AcoaetenOuton&senaraietrlal  Is  not  entlClad  to 
tiaTO  hli  codoteiidsiit  as  a  wltnesB— 0  N.  y,  Sd:  n  Parker  Cr.B.  119: 
but  onslDln^iildleleillrltb  another  la  competent-S  Parker  Cr.B. 
IMi  IGsIeiUi  leest  Hlu.til;  taii.m. 

An  Bcoomplica  ihoiiMnDtbB  made  a  wltneH  without  on  order  of 
tbe  court,  on  appUcatlaa,  ehowlng  that  there  fa  no  other  wlCnsss  by 
irbomttaeoBraiecBnbepraTed— llowa.IlCieCaiveD.Ti)Ii  2Va.Ca3. 
43};  «  Waah.  O.  C.  <28.  He  ma;  be  a  vlCneaa  wbea  tried  separateli'—fl 
Ho.  1;  and  he  la  not  dlsehaned  tram  pnnlshment  by  nbmtuily 
KlTlog  Ilia  OTldence-U  Pla.  iSi  ao.  the  principal  mu  bs  a  witness 
tuslDBtthe  acceasorr— 3  Barb.  SU.  Where  two  are  Jolhtly  indicted, 
tbe  buabaodot  one  Is  not  a  competent  witness  for  the  otbei,  before 
«oDVlcUon  or  acquittal— 1  Doug.  (Ulcta,}48{  a  Wis.  823:  >ea  i  BnuiDb. 
t».  8o,aatolbewUeonber  aiparatetnal— I  WbeeLC.O.lID:  butny 
■taCuca  a  huaband  or  wife  mar  be  compelled  to  testlty  agaUul  each 
other-GlHe.aiOi  aodaeeMN.  C.«14. 

A  State  mar  legUlate  as  to  tbe  rules  ot  OTldeoce— W  CaL  1981  id. 
SM.  That  a  CbJnauuui  cannot  be  a  wltnen  agalnat  a  white  man,  does 
noteliBDaetUeTulesoteTldvDoaeltberaa  to  admtaaloo  ol  tSMunoar 
or  of  proof  ueceoai?  ta  tmuMi-n  CaL  HI.  ;ilie  teaOmMir  Ma 
cailnese witness  Is  not  admlBlUa,  iuObt  UiB  cxutUigUM,  tuodMt* 
wb£e  person,  bat  nndw  Uw  Coda  Ow  rale  tm  cbaaM— tf1Cal.(T. 
Tbe  AratieeDth  amen^ient  of  ttas  ledana  OoDsUtntion  Sm«  DM  COD- 
met  with  tbe  power  Wt&a  UKUfatate  aa  toSeeichiBonattail- 
mraiTln  theS^iaCOans-WCtOrmt  of  entiling  M  OaL  OB.  S«atT 

(MTsa;  21  Id.  tjas. 


j^round  for  uoaiponenjcni 
uoC  aOectcdby  his  rellglD 
29{Beel3Cal.29!30nftb. 


pert-lMUass.*3  sea  11  Ot^  333.  FrolMsUoai 
Eire  their  DpUlOD  on  qoestlous  of  simi  oc  ~~'~~ 
ParterCf  K<M    <  Zib  W3    but  their  opta 
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employed,  and  there  Is  a  dispute  as  to  the  meaning  of  a  word,  the  ac- 
cused IS  entitled  to  introduce  evidence  as  to  the  meaning  of  the  wmrd 
—23  IlL  17. 

When  a  witness  is  examined  as  an  expert,  the  other  party  may 
cross-examine  him  by  taking  bis  opinion  based  on  another  state  of 
assumed  facts,  or  on  a  hypothetical  case— 35  Ind.  496.   Medical  experts, 

their  opinions 


after  having  given  their  opinions  on  the  direct  examination,  may  be 
questioned  Dv  the  prisoner  to  test  their  skill  and  capacity,  and  the 
correctness  of  their  conclusions— 12  N.  Y.  358. 

Opinion  of  witnesses.— A  witness,  though  not  an  expert,  may 

J-ivti  his  opinion  or  impression  of  the  mentarcondition  of  ono  dying 
rom  a  mortal  wound— 43  Cai.  34;  2  Ired.  78.  A  witness  not  called  as  a 
scientific  expert  may  testify  as  to  the  chemical  effect  of  a  powder  on 
writing  on  a  check  similar  to  that  by  alteration  of  which  a  forgery  was 
committed,  and  the  check  on  which  the  effect  was  produced  may  be 
exhibited  to  the  jury— 47  Gal.  393. 

itihe  prosecution  introduces  testimony  showing  that  colored  spots 
found  on  prisoner's  clothes  were  blood,  he  is  not  obliged  to  show  by 
scientific  analysis  that  such  spots  were  olood,  but  may  rely  upon  the 
opinion  of  witnesses  who  saw  the  spots -49  Cal.  489.   A  witness  may 

f^tve  his  opinion  as  to  the  time  of  day  when  an  event  occurred,  bud  the 
ength  of  time  which  elapsed  between  two  events— 23  Ala.  44.  The 
mere  opinion  of  a  person  as  to  the  age  of  a  person  from  his  appearance 
alone  is  not  competent  evidence— 6  Conn.  9. 

A  witness,  even  though  not  an  expert,  who  details  a  conversation 
had  between  him  and  another,  may  in  connection  therewith  state  his 
opinion,  belief,  andimpression  as  to  the  state  of  ihiud  of  such  person— 
43  Cal.  32.  Where  the  remembrance  of  a  witness  is  so  faint  that  it  can- 
not be  characterized  as  an  undoubting  recollection,  it  is  evidence— 38 
N.  H.  824.  The  value  of  the  opinion  of  a  witness  may  be  tested  by 
showing  that  on  a  former  occasion  he  had  expressed  a  different  opin- 
ion, and  by  inquiring  as  to  the  grounds  of  his  change  of  opinion— 43 
Cal.  165.  A  witness  cannot  givo  ills  understanding  of  the  meaning  of 
declarations  made  to  him  by  the  prisoner  unless  ne  is  an  interpreter 
or  expert— 13  fla.  636. 

Where  a  witness  testified  as  to  hearing  the  sound  of  a  carriage,  he 
may  be  asked  from  what  direction  the  sound  seemed  to  come  or  from 
what  point  it  seemed  to  start— 46  N.  H.  437.  A  witness  may  be  asked 
whether  from  the  prisoner's  conduct  and  deportment,  and  other  facta 
connected  with  them,  he  was  to  any  extent  under  the  influence  of 
liquor— 14  "N.  Y.  562.  A  witness  cannot  be  permitted  to  express  his 
opinion  of  defendant's  guilt— 14  Ala.  546;  nor  is  it  competent  for  de- 
fendant to  show  what  opinion  the  witness  expressed— 1 10  Mass.  99. 
A  witness  who  is  not  an  expert  may  testify  to  blood  stains  on  the 
clothing  of  the  defendant  at  the  time  of  his  arrest— 35  N.  Y.  49.  The 
correspondence  between  boots  and  footprints  is  a  matter  to  which  any 

Eerson  who  has  seen  both  may  testify— 103  Mass.  440.    The  officer  of  a 
auk  may  be  asked  whether  alterations  or  erasures  had  been  made  in 
a  certain  paper— 8  ni.  644. 

Books  of  science,  as  medical  books,  are  not  admissible  In  evidence, 
either  to  sustain  or  contradict  the  opinion  of  a  witness— 38  Md.  15 ;  117 
Mass.  122 :  7  R.  1. 336.  It  is  not  conclusive,  but  is  to  be  weighed  by  the 
jury,  as  other  evidence— 4  La.  An.  376. 

Rights  of  witnesses.— A  witness  may  make  use  of  a  memorandum, 
taken  at  the  timo  of  the  facts  contained  therein— 2  Nott.  &  McC.  331. 
A  witness  may  refresh  his  recollection  from  a  memorandum  made  by 
another  person,  dictated  by  him— 17  Wis.  675.  A  written  memoran- 
dum, signed  by  the  witness  oy  his  mark,  should  first  be  read  to  him 
without  comment— 7  Gray,  585.  Where  the  witness,  after  examining 
a  memorandum  made  by  him,  stated  that  he  could  not  swear  from 
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teeaUecUon.  but  Hut  Hie  memocandum  Is  tnia,  hia  testliuonr  Is  ad- 
....    -^j]j],    witnessmavusetbepUnoraliouaetamnltrate 

i3e  a  map  to' point  ant  cliolocBtlou  uf  on  alle«ed  tnT—Un 


to  crtniiaata  hlmaelf  aarl  defendajit  ha  mnsC  ana^  er  all  qneAtlona 
MgaUy  putto  blm  concoiTLliiff  the  matter— 10  firay  4^^    13  AllBii.  i>t>3; 

lb*  aooit  Dur  In  Ha  dlMraUan  lUcnr  or  dlitlliiw  tt  gnMSea  vblch 
tenditodiacnKe  or  dnnuIskiFltiieit— a  Hlnn.  MS.  uawnueasoii 
OT0B»«iMnlintlcm  It  asEsd  U  ba  m*  not  aneiUKl  lOr  vignn^,  an  Ob- 
leetlai  Uut  tbB  recoid  li  tbs  bntovldeiice  li  not  tenablai  ■*- ■- ■■-"* 
aMaiwtl^ilTtiiattbcrairaiancoid-ttaiLUa.  Baetb 
Coda  of  ClWFroo«dni»  iMowaatnuMiiinlnOTter-^  " 
ba  has  baen  conTtotod  ot  a  fiMir.  ud  doaa  not  son 
ot  tUat  fact  to  tba  racDmof  «aTlatli»-SI  Cat. «». 


Iniite  each  otber,  la  i 
not  altcm — '-  - 
pi  iTllegcd  I 

Tit  bojjt  oh^DiDJi  hi>^i^I(|f(^B^|t^MteJe  tbiT 


A  altcmsnla  te  used  aalntt  tbem-c  %J 
-cola  tnnsMHoa  wtQi  wblehba  w 


.,  — ..iiii.iiw:»IT.H.HI,    Arrltaaaa  boot  bound 

isaoItbBMCMalablaemplor  wbo nmntotnut- 

'—   "KoTltl.  OonuumJnSananSiacUeatta 

. )d-WCaL  !Mi 


pilTllHnt 
niEO^G 


■crojis-CT^nlDatloQ  ns  U  naiiilliiffliailbeenmadeinreffudto  titetLOm- 
lier  of  wltneasca  on  tlie  auhject  of  ImpeaollIngteBHBioiiy— MBarb,  MO. 
A  vilneiB  may  be  Impeached  on  b!a  amtementa  made  duC  ot  coiltC 


.    ■■!   ^  III.  :l-  .  i.r.;,''.""j'w"^]lera'n  wllneM^ 


a  Impcacb  bl 


, ^Itnew,  taken  In  wntlng  by  a  mulstnte.  mnr 

IwaiedtoaliowooiitnKtlcCinyaCaMmeuuniBileuy  bjin— I  Uanlu,  3Mi 
bnBfornooUurpnrpaw— aUow.  Ill  tPa.H(.!G9i  19N.Y.M9i  iFar. 
keiCr.  RtM.  It  ha  Isuked  U  be  has  made  a  certain  statfmedC  la  a 
wtltMn  Inrtnonent,  the  wYltlng  must  be  ptoduced— la  Mlcii.MI;  r* 
N.  Y.  *18.   The  MMUnon*,  as  lif  en  cIowq  and  algneil  by  witness  at  lbs 

taken  as  Oliected  by  abtuCe— 4t  CaL  4W. 

A  member  of  the  grand  Jorr  may  be  called  to  contradict  blm— M 
th^mw  testily' that  the  oenon  Vas  noi  anl'tneu  before  tbein—LC 

tetUft'  on  » lotmer  bearing— M  K.  U.  tu;  and,  when  neceeury  to  pro* 
motelnitice,  asnuid  jurocmay  be  compelled  to  testify  nhac  the  wli- 
iie8WaiirontoibefonUwiii--43H.H.t(!i;  lMelss,12T. 

Ko  ioltnaa*  pnJDdloUl  to  tin  veracity  of  wltneuea  con  be  drawn 
tnuD  the  tlet  tut  OUT  did  not  teitlly  before  tbe  eoDUDltUng  msgls- 
DUe— iCAla.  IM.  A  wltsew  oaoDot  be  Impeached  by  proving  that  b* 
£«*  Men  gnilCT  of  HeiUug-1  MbHoU.  IMi  Vontt.  Ja. 
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Where  the  matter  was  collateral,  relating  only  to  the  credibility 
of  the  "Witness,  the  extent  of  cross-examination  is  in  the  discretion  of 
the  court— 49  Gal.  33.  Contradictory  or  confused  statements  of  a  wit- 
ness, or  one  testifyingr  to  facts  showing  intimate  Imowledgo  of  the 
facts  under  suspicious  circumstances,  authorizes  the  greatest  latitude 
in  cross-examination— 18  Cal.  187.  The  fact  that,  after  the  prosecutor 
has  left  the  -stand,  another  witness  testifies  to  certain  circumstances 
and  in  his  relation  of  them  differs  from  the  account  given  by  the  pros- 
ecutor, does  not  give  defendant  the  right  further  to  cross-examine  the 
prosecutor--49  Cal.  636. 

Permitting  a  cross-ezaminer  to  recall  a  witness  to  further  cross 
examine  him,  is  in  the  discretion  of  the  court— 50  Cal.  140.  It  may  re- 
fuse where  there  was  already  some  testimony  on  the  point— 50  Cal. 
140.  District  attorneys  should  avoid  interposing  technical  objections 
to  the  admission  of  testimony  offered  by  defendant,  or  to  question 
further  on  cross-examination— 52  Cal.  380;  44  id.  452;  18  id.  187. 

Examination  of  witnesses.— The  court  lias  a  right  to  control  the 
examination  of  witnesses,  and  may  refuse  to  allow  an  improper  ques- 
tion to  be  aslied— 28  Ind.  205.  So  the  extent  of  the  cross-examination 
of  a  witness  upon  matters  immaterial— 34  N.  Y.  223 ;  or  how  far  it  may 
be  pursued  where  the  testimony  has  taken  a  wide  range,  is  in  the  dis- 
cretion of  the  court— 43  Ca).  162 ;  39  id.  G35.  The  court  may  permit  the 
re-examination  of  the  witnesses  as  to  facts  not  in  reply  or  rebuttal— 24 
Miss.  602.  It  has  tlie  discretionary  power  to  require  witnesses  to  be 
examined  out  of  the  hearing  of  each  other— 16  Ala.  672;  2  Zab.  213. 
And  where  a  witness  disobeys  an  order  to  withdraw  and  fails  to  do  so, 
it  is  in  the  discretion  of  the  court  to  permit  him  to  testify— 20  Cal. 
436:  18  Ohio,  99;  24  Miss.  G02;  3  W.  Ya.  705. 

When  a  witness  appears  adverse  in  interest  to  the  party  calling 
him,  the  admission  of  leading  questions  is  in  the  discretion  of  the 
court— 37  Me.  246;  04  id.  267.  An  interrogatory  by  the  judge  is  not  a 
leading  question— 9  Allen,  271.  The  court  has  discretion  to  allow  wit- 
nesses to  be  examined  at  any  time  before  verdict— 3  Dev.  332. 

A  witness  may  be  asked  on  cross-examination  whether  he  has  been 
In  jail  or  state  prison,  or  any  other  place  that  would  tend  to  impair  his 
credibility— 42  N.  Y.  270;  and  how  much  of  his  life  he  has  passed  in 
such  places— 42  N.  Y.  270.  The  witness  may  be  interrogated  as  to  any 
matter  which  may  tend  to  show  that  he  is  biased  against  the  party 
conducting  the  cross-examination,  or  that  he  has  an  interest  in  the  re- 
sult adverse  to  such  party— 52  Cal.  380;  7  Eng.782;  see  14  Gray,  31;  9 
Ga.  121 ;  5  Denio,  106;  4  Wend.  231 ;  or  when  he  testifies  contrary  to  ex- 
pectation—32  lud.  478:  or  that  he  lias  an  interest  in  the  prosecution 
adverse  to  the  defendant— 8  Mich.  117.  Where  a  witness  is  asked  on 
cross-examination  when  lie  was  first  questioned  concerning  what  he 
had  sworn  to,  he  may  be  asked  on  re-examination  if  he  did  not  pre- 
viously relate  the  same  thing  to  others— 1  Gray,  337.  If  counsel  for  the 
defendant,  after  the  prosecution  lias  rested,  asks  leave  to  farther 
cross-examine  the  prosecutor  ounew  matters,  and  if  the  request  is 
denied,  and  defendant  makes  the  prosecutor  his  own  wilaiess,  and  it 
appears  that  it  was  not  on  new  matter  that  he  desired  to  cross-exam- 
ine, but  on  matter  inquired  into  on  the  former  examination,  defendant 
is  not  injured— 49  Cal.  637. 

Proof  tending  to  prove  guilt  is  as  much  to  be  rebutted  as  any— 28 
Cal.  423.  So  the  defendant  may  show  by  cross-examhiation  that  the 
fault  and  the  criminality,  as  stated  by  him  in  a  part  of  the  transaction 
were  on  the  part  of  the  witness— 3  Parker  Cr.  B.  73.  He  cannot  be 
cross-examined  as  to  any  fact  which  is  collateral  and  irrelevant  merely 
for  the  purpose  of  contradicting  liim,  and  discrediting  his  testimony— 
53  Cal.  65;  6  Parker  Cr.  B.  258.  if  such  a  question  is  asked,  the  answer 
is  conclusive  on  the  propounder— 53  Cal.  65;  id.  119;  46 Yt.  176;  1  Parker 
Cr.  B.  387 ;  see  1  id.  154.    The  rule  tliat  he  cannot  be  cross-examined  as 
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to  an  IrreleTant  matter  merely,to  contradict  him,  does  not  apply  to 
matter  wUch  could  De  proved  as  au  independent  fact— 51  Cal.  ml. 

Discrediting  witness.— It  is  improper  to  ask  a  witness  if  he  has  been 
indicted  for  perjury:  the  indictment  or  certified  cony  thereof  must  be 
produced— 47  Barb.  131.  A  witness  cannot  be  asked  whether  he  has  been 
convicted  and  sentenced  to  the  penitentiary,  although  he  does  not  ob- 

iect— 55  Barb.  186.   So  where  he  admits  that  he  has  been  in  the  peni- 
entiary,  asking  him  how  long  he  was  there  does  not  involve  the 
question  of  conviction— 55  Barb.  551;  42  N.  Y.  270. 

To  prove  the  previous  conviction  of  a  witness,  the  record  of  con- 
victioumust  be  produced— 39  Cal.  449;  id.  614;  id.  697;  35  id.  96;  but  the 
denial  of  a  motion  for  delay  to  obtain  such  record  is  not  ground  of  ex- 
ception—48  Me.  827. 

Where  the  record  of  conviction  is  offered  in  evidence  to  discredit 
a  witness,  it  is  not  ground  for  its  rejection  that  the  transaction  oc- 
curred twenty-five  years  before— 12  N.  Y.  358 ;  1  Parker  Cr.  R,  495.  The 
record  of  conviction  of  one  standing  in  the  relation  of  principal  is  not 
evidence  against  one  charged  with  him  as  accessory— 10  Gal.  68.  To 
prove  the  record  of  conviction  in  another  State,  the  seal  of  the  court 
must  be  afOzed  with  the  certificate  of  the  clerk— 9  Wis.  140 ;  see  1 1 5  Mass. 
146 ;  S.  0. 2  Green  C.  B.  285.  Witnesses  may  be  examined  to  show  that 
words  were  improperly  struck  out  of  the  record,  but  they  cannot  f  al- 
4sify  the  record— 33  111.  276.  The  record  of  conviction  as  a  common 
prostitute,  is  not  admissible  to  impeach  the  witness— 24  Conn.  363.  In 
Maine  the  record  of  conviction  need  not  be  for  an  infamous  crime— 
<>3  Me.  128.  No  credit  is  to  be  given  tO  the  testimony  of  a  witness  who 
has  been  convicted  of  felony  and  pardoned,  unless  corroborated— 2 
Wheel.  G.  G.  451.  A  pardon  which  does  not  extend  to  the  offense  but 
simply  to  the  offender,  does  not  give  one  the  right  to  be  believed  under 
oath-43Cal.489. 

A  witness  cannot  be  discredited  by  proof  of  particular  acts  not  di- 
rectly involved  in  the  issue— 29  Mich.  173:  19  N.  Y.  549:  but  he  may  be 
discredited  by  showing  his  bad  moral  character— 13  Mo.  236;  14Ind. 
348.  He  may  he  shown  to  have  been  drunk  at  the  time  of  the  transac- 
tion—5  Humph.  564.  A  witness  may  refuse  to  answer  whether  he  had 
pleaded  guilty  to  a  crime— 48  Ga.  116:  and  proof  of  another  offense  is 
not  admissible— see  35  Ind.  460 ;  53  N.  Y.  164. 

The  correct  interpretation  of  subd.  3  of  §  2061  of  the  Code  of  Civil  Pro- 
cedure is,  that  a  witness  wUlf uily  false  in  one  part  is  to  be  distrusted 
in  others->53  Gal.  354 ;  id.  491 ;  30  id.  151-6.  The  rule  applies  only  where 
the  false  testimony  is  given  willfully,  and  not  where  it  was  given 
innocently  or  by  mistake— 30  Cal.  151. 

It  is  not  an  inflexible  role  that  when  a  witness  has  sworn  falsely 
his  testimony  is  to  be  disregarded,  except  in  those  particulars  in 
which  it  is  corroborated— 97  Mass.  405;  2  Jones,  (N.  G.)2d7;  8  id.  132; 
63  N.  G.  518;  but  see  3  Head.  243;  15  Ohio  St.  47 ;  15 Mich.  408.  AnafQrm- 
ative  witness  of  equal  credibility  and  knowledge,  is  to  be  believed  in 
preference  to  many  negative  witnesses— 14  Ga.  55;  see  lid.  213.  So. 
when  a  trustworthy  witness  swears  positively  that  defendant  did  not 
strike  the  blow,  it  is  not  negative  evidence— lb  111.  266.  The  jury  are  to 
Judge  of  the  credibility  of  the  witness— 19  Cal.  603;  16  id.  110;  55  Barb. 
450;  47  Ga.  297;  12Yt.93. 

Impeachment  of  character  of  witness.— When  a  defendant  testi- 
fies in  his  own  behalf,  he  puts  his  general  character  and  credibility  in 
issue,  and  may  be  impeached  the  same  as  any  other  witness— 58  Barb. 
CI.  The  party  impeaching  a  witness  should  ask  the  impeaching  wit- 
ness whether  he  has  the  means  of  knowing  the  general  character  of 
the  witness— 4  Ired.  88.  The  inquiry  into  the  character  of  a  witness, 
to  impeach  his  testimony,  is  confined  to  his  reputation  for  truth  and 
veracity,  and  not  to  his  moral  standing— 27  Cal.  630.   In  some  Jurisdic- 
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■a  his  g«DeiBl  moral  chanKUt^lll  Ired.  409;  : 

-"— 'ir  uAa  ol  mfscoaduct  on  tbe  pftrc  ol  lb 
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wtnuMtmnotbertunmbyiraf  at  Impeaebmeac— 

Tb*  prapw  ionLrjr  li  vtiat  li  bis  gaaxA  cbiiMter  In  the  place 
vbera  be  iMldn.iroin  wltsesi'kaoirlediit?— 2  UoLeso,  119;  30  Ue.  ?l ; 
WOUo,lil:  aOntcTM:  udwlieUisrliewoaiaiieUerstUiD  on  oatti— 
4Weiid.ttlim[lcb.m;ntd.4M:aesON,H.4U.  It  ti  not  campe- 
Mntto  bHO  lu>  bellat  on  iierKiDal  knowledge  udlnlnnilalied  trom 
gennral  lepntatlon— {D  Cal,  lie.  He  sbauld  nrat  stace  Oat  he  Is  ac- 
Qiulatoa  with  that  neraon^fl  ffeneral  etiaracter  In  Che  partlcnur  to 
which  ha  deposei— SS^AIa.  63.  It  Is  not  compotcnt  lo  provo  hlsireaeral 
bad  cbBnctacdlBconnecUd  from  Teraclty— 2  McLean.  219:  30  Ue.  71; 
2«  Ohio,  Uj  «  GibH.  TH. 

In  Ohio,  tbs  luodlrr  Is  nutiieted  to  the  general  charactei  ot  the 
wtmeutottnithiiiavenicltir— l>01ilo,(N.B.)«OJ.  in  Tenuesaee,  the 
IngidnliiTdTes  tlu  wbide  moral  ehanuter.  ol  tbe  niineBS— 1  Bead, 
K.  Tm  oiaillt  of  a  irttnuimarbalmpeuiud.altbDnehtliB  impeach- 
ing wtoiBMM  do  not  XuOtt  u>at  from  hlBeeiiera)  repatatJoa  they 
W0BIilD0tInlIaTentmnnaarDatn-a3CaLH3r  it  the  genetsl  charac- 
ter of  »  wltseM  li  Impeaahaa,  tbe  Inn  ace  bound  to  disregard  the 
wbole  ot  Ua  tvBwMV^U  Oblo  Bt.  ns. 

Sniliinlns  obamaMr  af  wUnaia Any  Inqnlilea  Into  tbe  cbatac- 

terof  awUneai  opens  tliat  raUaottp  endeuoi  tomUaln  bla  good 
ekaraoteT--I  Qn7,  U;  11  Tax.  in.  wberatbeoinMunnaDsea  aiscal- 
anlateiltoesdtedonDts  IS  to  tbs  tratb  of  the  cbanBtiiiil  to  create 
.  aaln^TonUetoipnidaniitoTSsi^ndMlirltaeAtfiepnsecntor 
mv  allow  anr  clnsunutHMe  whloli  will  tond  to  lebnt  niMb  preaump- 
tlons-lN  y  sra  As  a  general  rule  ttlauoeeomnetenetartbepartr 
toprnvothatthe  wltoesi  lua  made  dedaratlonrout of  eonrt corres- 
pon  1  I  wl  h  9  t  .atlmoor.  buC  tbla  rule  baa  Its  eicepUoaa— see  1 
larker  Lr  It  14       Olred  4lS   lOQrar  4W  illowa  fi  0 

alaln  the  character  ot  a  wltn  samaytesUfr 
unlpr   -ilh      IWenl  IP    nni  that  he  has 


Inesa  t^o^  ^^  wf"nc53^t£o8Bnie  atatementa 
uoniitj  cpttopr]»3theywcrenotafabrlcatlon 

„  , M    ihB  Impoted  taoitlll^  ot  a  witneis  mar  be 

pegatlved  br  awing  him  whether  be  fsela  so  ontrlendly  towards  the 
prIsouerBslewlshtoieaanliiiiocantmaneouTlote<l-nAla.44i  seel 
K.T.m.  It  eTldeneeialntrodnced  tendbiitosbowtbatoneof  tbe 

. — . „.  .„i„..„..i  ijia  OTosoentlon  mar  Introduce 

er  at  tbB  wltnw  a  CaL  H. 

lelarotthe 
InrAnttaL 

, lamuaritjr 

._jr  wbeieba  realdes-MGiLItl.  'WbaKflbon 
anaaTltmade  br  tbe  wttoeaa  was  oSMwltoim- 
Che  clrennutanon  and  eonilJlHLliin  bad  br tba 
MMwbota  InrinraUwSI&rltVM  man  b* 


■dmlMlWo-M  c«l.  IM.  Arecoraotct- __„. 

nlCnesB  Is  admlulbla  iwalmt  lilm.  la  Impeacti  biB  cietubllur,  fur  i»- 
satUt— IlOMBas.411).  SUoitlntr  tbe 
D  a  irlniros,  luid  nsUug  bim  U  be 

_ —  effort  w  prove  0>a  cobteuta  of  a 

writtan  recoM  by  parolB  "~41  C»L  16*. 

1322.  Except  with  tlie  consent  of  boch,  or  la  cases  of 
ciiminal  Tiolencs  upon  one  by  tlis  othei.  neither  hoaband 
nor  wife  U  a  compecent  witness  for  or  against  the  other  In 
a  criminal  action  or  proceeding  to  which  one  or  botli  are 
parties     [Approved  March  30th,  in  effect  July  lat,  1874] 

Whcna  .  t     1       I.I  ,  1      I      if   nrhcchasband.slio 


but  n  nt  married  to  hlnit 


aenl— I  Nbt.  Ml. 


If  maiTlvd  wonun  teiU^  for  the  pTosecutlon,  defendant  «aanot, 
tortbe  purpose  of  affecting  tbelr  credlblllt7.  Introduce  tesUmouy  to 

CcoTeocuiuplraeyontbo  part  of  tbelr  hustauida  to  falsely  prosecnta 
lio— l»Csl.£3I.  -Wberean  accomplice  and  bis  wife  are  wAuessealn 
determlalnit  the  credibility  of  (he  testimony  of  ibe  husband,  the  Jury 

1323.  A  defendant  lif  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself;  but 
if  be  offer  himself  aa  e.  witness,  he  may  be  cross-exaiD- 
ined  by  the  counsel  for  the  peopln  as  to  all  matters  about 
which  he  was  examined  in  chief.  Ilis  neglect  or  refusal 
to  be  a  witness  cannot  in  any  manner  prejudice  him,  dot 
bo  used  against  liim  on  the  trial  or  proceeding.  [Ap- 
proved March  30th.  in  effect  July  Ist,  1874.] 
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Defendant  as  witness.— A  defendant  has  a  right  to  testify  on  bis 
own  behalf— 42  Cal.  168.  The  defendant  need  not  testify  in  nis  own 
behalf,  and  no  inference  of  guilt  can  be  drawn  from  his  lailore  to  do 
80—36  Cal.  522;  and  counsel  cannot  so  aimie  against  defendant's  ob« 
jections— 53  id.  66:  see  86  id.  522.  The  fact  that  defendant  offers  liim- 
self  as  a  witness  does  not  change  or  modify  the  rules  of  practice  with 
reference  to  the  proper  limits  of  cross-examination,  and  does  not 
make  him  a  witness  for  the  State  against  himself —41  Gal.  431.  A  ques- 
tion put  to  him  on  cross-examination,  as  to  whether  ho  had  not  been 
previously  arrested  for  another  larceny,  is  not  objectionable— 45  Gal. 
148.  If  he  testifies  on  his  own  behalf,  the  court  need  not,  of  its  own 
motion,  charge  as  to  his  credibility— 44  Gal.  540.  The  same  rule  applies 
as  to  other  witnesses— 44  Gal.  540.    See  Gonst.  Prov.  ante,  p.  18. 

Examination  of  defendant  as  witness.— A  defendant  may  be  a 
witness  In  his  own  behalf— 31  Cal.  576;  see  an^e,  page  18.  It  is  not  a 
valid  objection  to  a  witness  that  his  name  is  not  entered  on  the  indict- 
ment—19  Gal.  426;  22  id.  848;  2»  id.  562;  31  id.  576;  but  it  may  be  a  ground 
for  a  continuance— 6  id.  96.  He  is  entitled  to  the  same  rights  and  is 
subject  to  the  same  rules  as  any  other  witness— 49  Ind.  124:  65  Barb.  48. 
The  degree  of  credit  to  which  he  was  entitled  Is  for  the  jury  and  not 
the  court— 63  Barb.  630.  The  failure  of  a  defendant  to  become  a  wit- 
ness on  his  own  behalf,  is  not  to  be  considered  by  the  Jury  as  a  cir- 
cumstance tending  to  establish  guilt,  and  counsel  must  not  so  argue 
against  objections  of  defendant's  counsel— 53  Gal.  67;  36  id.  522. 

In  the  United  States  courts  the  prisoner  cannot  testify  In  his  own 
behalf— 1  Dill.  422.  A  party  as  witness  drops  the  character  of  a  party 
and  assumes  that  of  a  witness  and  is  entitled  to  the  privileges  of  a 
witness— 24  N.  Y.  298.  Defendant  as  a  wltuess  on  his  own  behalf  may 
be  cross-questioned  by  asking  if  he  omitted  anything  pertinent  to  the 
case,  and  his  attention  may  be  directed  to  the  precise  point  by  asking 
him  if  some  specified  thing  did  not  occur— 46  Gal.  124;  65  Barb.  48. 
Where  a  defendant  offers  himself  for  examination  in  his  own  behalf, 
the  prosecution  cannot  make  him  their  witness  by  cross-examination 
—41  Gal.  429;  9  Nev.  179.  The  credit  to  be  given  to  the  defendant  as  a 
witness,  is  to  be  left  to  the  jury— 44  Cal.  540.   See  ante,  I  1102,  note. 
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CHAPTER  in. 

COMPBLLINO  THE  ATTENDANCE  OF  WITNESSES. 

%  1328.  Subpoena  defined,  and  wbo  may  issue. 

S  1327.  Form  of  8ubp<Bna. 

S  1338.  Subpoena,  by  whom  and  How  sepred. 

S  1329.  Expenses  of  witness  from  without  the  county,  or  poor. 

§  1330.  Attendance  of  witness  residing  or  served  out  of  the  county. 

S  1331.  Disobedience  to  subpoena,  etc. 

S  1332.  FiUlure  to  appear,  undertaking  forfeited. 

§  1333.  Temporary  remotal  of  imprisoned  witnesses. 

1326.  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required  is  a  sub- 
poena.   It  may  be  signed  and  issued  by — 

1.  A  magistrate  before  whom  a  complaint  is  laid,  for 
witnesses  in  the  State,  either  on  behalf  of  the  people  or 
of  the  defendant. 

2.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  the  prosecution,  or  for  such  other  witnesses 
as  the  grand  jury,  upon  an  investigation  pending  before 
them,  may  direct. 

3.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  an  indictment  or  information,  to  appear  before 
the  court  in  which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  in« 
formation  is  to  be  tried;  and  he.  must,  at  any  time,  upon 
application  of  the  defendant,  and  without  charge,  issu^e 
as  many  blank  subpcsnas,  subscribed  by  him  as  clerk,  for 
witnesses  in  the  State,  as  the  defendant  may  require. 

[In  effect  April  9th,  1880.] 

Witness,  procuring  attendance.— The  issuing  of  an  attachment 
against  a  witness  on  behalf  of  the  prisoner,  after  arrangements  for 
summlna  up  the  case,  is  in  the  discretion  of  the  court— 19  N.  Y.  649. 
It  is  a  crune  at  common  law  to  induce  a  witness  to  al)sent  himself,  and 
an  attempt  to  do  so,  though  not  accomplished,  will  subject  the  oiiend- 
er  to  indictment— 64  Me.  3iS6.  On  an  Indictment  for  getting  a  witnesa 
out  of  the  way,  it  need  not  be  proyed  tliat  the  testimony  of  the  wit- 
ness was  material— 3  Bar.  (X>eL  J  562. 


\ 
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1327.  A  subpoena  authorized  by  the  last  section  must 
be  substantially  in  the  following  form: 

•'2%e  people  of  the  State  of  CaXifomia  to  A.  B.: 
''You  are  commanded  to  appear  before  0.  D.,  a  justice 

of  the  peace  of township,  in county,  (or  as  the 

case  may  be)  at  (naming  the  place),  on  (stating  the  day 
and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by 
the  people  of  the  State  of  California  against  E.  E. 

"  Given  under  my  hand  this day  of  ,  a.  i>, 

eighteen .    G.  H.,  justice  of  the  peace,"  (or  "J.  K., 

district  attorney,"  or  "By  order  of  the -court,  L.  M., 
clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  docu- 
ments ate  required,  a  direction  to  'the  following  effect 
must  be  contained  in  the  subpoena:  ''And  you  are  re- 
quired, also,  to  bring  with  you  the  following"  (describ- 
ing intelligibly  the  books,  papers,  or  documents  required). 

1328.  A  subpoena  may  be  served  by  any  person,  but 
a  i>eace  officer  must  serve  in  his  county  any  subpoena 
delivered  to  him  for  service,  either  on  the  part  of  the 
people  or  of  the  defendant,  and  must,  without  delay, 
make  a  written  return  of  the  service,  subscribed  by  him, 
stating  the  time  and  place  of  service.  The  service  is  made 
by  showing  the  original  to  the  witness  personally,  and 
informing  him  of  its  contents. 

1329.  When  a  person  attends  before  a  magistrate, 
grand  jury,  or  court,  as  a  witness  in  a  criminal  case,  upon 
a  subpoena  or  in  pursuance  of  an  undertaking,  and  it  ap- 
pears that  he  has  come  from  a  place  outside  of  the  county, 
or  that  he  is  poor  and  unable  to  pay  the  expenses  of  such 
attendance,  the  court,  at  its  discretion,  if  the  attendance 
of  the  witness  be  upon  a  trial,  by  an  order  upon  its  min- 
utes, or,  in  any  other  case,  the  judge,  at  his  discretion,  by 
a  written  order,  may  direct  the  county  auditor  to  draw 
his  warrant  upon  the  county  treasurer  in  favor  of  witness 
for  a  reasonable  sum,  to  be  specified  in  the  order,  for  the 
necessary  expenses  of  the  witness.  [Approved  March  8th, 
1876.] 
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1330.  No  person  is  obliged  to  attend  as  a  witness- 
before  a  court  or  magistrate  oat  of  the  county  where  tho 
witness  resides,  or  is  served  with  the  subpoena,  unless  the 
judge  of  the  court  in  which  the  offense  is  triable,  or  a 
justice  of  the  Supreme  Court,  or  a  judge  of  a  Superior 
Court,  upon  an  affidavit  of  the  district  attorney  or  prose* 
cntor,  or  of  the  defendant,  or  his  counsel,  stating  that  he 
believes  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall 
indorse  ou  the  subpoena  an  order  for  the  attendance  of  the 
witness.    [In  effect  April  12th,  1880.] 

1331.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
sworn  or  to  testify  as  a  witness,  may  be  punished  by  the 
court  or  magistrate  as  a  contempt.  A  witness  disobeying; 
a  subpoena  issued  on  the  part  of  the  defendant,  unless  he 
show  good  cause  for  his  non-attendance,  is  liable  to  the 
defendant  in  the  sum  of  one  hundred  dollars,  which  may 

be  recovered  in  a  civil  action. 

Oontempt.— The  refusal  of  a  witness  to  testify,  or  to  answer  a  prop- 
er question,  is  a  contempt— 1  Ind.  161. 

1332.  When  a  witness  has  entered  into  an  under- 
taking to  appear,  upon  his  failure  to  do  so  the  undertaking: 
is  forfeited  in  the  same  manner  as  undertakings  of  bail. 

1333.  When  the  testimony  of  a  material  witness  for 
the  people  is  required  in  a  criminal  action,  before  a  court 
of  record  of  this  State,  and  such  witness  is  a  prisoner  in 
the  State  prison,  or  in  a  county  jail,  an  order  for  his  tem- 
porary removal  from  such  prison  or  jail,  and  for  his 
production  before  such  court,  may  be.  made  by  the  court 
in  which  the  action  is  pending,  or  by  the  judge  thereof; 
but  in  case  the  prison  or  jail  is  out  of  the  county  in  which 
the  application  is  made,  such  order  shall  only  be  made 
upon  the  affidavit  of  the  district  attorney,  or  other  person, 
on  behalf  of  the  people,  showing  that  the  testimony  is 
material  and  necessary;  and  even,  then  the  granting  of 
the  order  shall  be  in  the  discretion,  of  the  court  or  judge. 
The  order  shall  be  executed  by  the  sheriff  of  the  county^ 

Tm,  CODB.- 
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in  which  it  shall  be  made,  whose  duty  it  shall  be  to  bring 
the  prisoner  before  the  proper  court,  to  safely  keep  him, 
and  when  he  is  no  longer  required  as  a  witness,  to  return 
him  to  the  prison  or  jail  whence  he  was  taken;  the  ex- 
pense of  executing  such  order  shall  be  paid  by  the  county 
in  which  the  order  shall  be  made.  [In  effect  April  1st, 
1878.] 
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CHAPTER  IV. 

BZAHINATION  OF  WITNBSeraS  CONDITIONALI<T. 

S  1339.  Tntnesses  examined  conditionally  for  the  defendant. 

S  1336.  In  what  cases  defendant  may  apply  forthe  order. 

S  1337.  Application,  how  made. 

S  1338.  Application,  to  whom  made. 

S  1339.  Order,  when  granted  and  what  to  contain. 

S  1340.  Examination  in  absence  of  district  attorney. 

S  1341.  If  facts  disproyed,  examination  not  to  proceed. 

S  1342.  Attendance  of  witness,  how  enforced. 

S  1343.  Testimony,  how  taken  and  authenticated. 

S  1344.  Deposition  to  be  transmitted  to  clerk. 

S  1345.  When  may  be  read  in  evidence.   Objections,  etc. 

S  1340.  Deposition  of  witness  imprisoned  in  another  county. 

• 

1335.  When  a  defendxint  has  been  held  to  answer  a 

charge  for  a  public  offense,  he  may,  either  before  or  after 
an  indictment  or  information,  have  witnesses  examined 
conditionally,  on  his  behalf,  as  prescribed  in  this  chapter,, 
jand  not  otherwise.    [In  effect  April  9th,  1880.] 

1336.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  State,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  for  apprehending  that  he  will  be 
unable  to  attend  the  trial,  the  defendant  may  apply  for 
an  order  that  the  witness  be  examined  conditionally. 

1337.  The  application  must  be  made  upon  affidavit^ 
stating — 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  name  and  residence  of  the  witness,  and  that  his 
testimony  is  material  to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so 
sick  or  infirm  as  to  afford  reasonable  grounds  for  appre- 
hending that  he  will  not  be  able  to  attend  the  triaL 
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1338.  The  application  may  be  made  to  the  coUrt,  or  to 
a  judge  thereof,  and  must  be  made  upon  three  days'  notic6 
to  the  district  attorney.    [In  effect  March  12th,  1880.] 

1339.  If  the  court  or  judge  is  satisfied  that  the  exam- 
ination of  the  witness  is  necessary^  an  order  must  be 
made  that  the  witness  be  examined  conditionally,  at  a 
specified  time  and  place,  and  that  a  copy  of  the  order  be 
served  on.  the  district  attorney,  within  a  specified  time 
before  that  fixed  for  the  examination. 

1340.  The  order  must  direct  that  the  examination  be 
taken  before  a  magistrate  named  therein,  and  on  proof 
being  furnished  to  such  magistrate  of  service  upon  the  dis- 
trict attorney  of  a  copy  of  the  order,  if  no  counsel  appear 
on  the  part  of  the  people,  the  examination  must  proceed. 

1341.  If  the  district  attorney  or  other  counsel  appear 
on  behalf  of  the  people,  and  it  is  shown  to  the  satisfaction 
of  the  magistrate,  by  affidavit  or  otber  proof,  or  on  the 
examination  of  the  witness,  that  he  is  not  about  to  leave 
the  State,  or  Is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the 
trial,  the  examination  cannot  take  place;  otherwise  it 
must  proceed.  • 

1342.  The  attendance  of  the  witness  may  be  enforced 
by  a  subposna,  issued  by  the  magistrate  before  whom  the 
examination  is  to  be  taken. 

1343.  The  testimony  given  by  the  witness  must  be  re- 
duced to  writing,  and  authenticated  in  the  same  manner 
as  the  testimony,  of  a  witness  taken  in  support  of*  an  in- 
formation. 

1344.  The  deposition  taken. must,  by  the  magistrate, 
be  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending  or  may  come  for  trial. 

1345.  The  deposition  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason 
of  his  death,  insanity,  sickness,  or  infirmity,  or  of  his  eon* 
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tinued  absence  from  the  State.  Upon  reading  the  deposi- 
tion in  evidence,  the  same  objections  may  be  taken  to  a 
question  or  answer  contained  therein  as  if  the  witness  had 

been  examined  orally  in  court. 

The  proper  practice  >  Is  to  take  the  testimony  of  the  witnesses  in 
writing,  and  return  it  to  the  District  Court  as  required  by  statute— 44 
Cal.  m. 

Depositions  in  evidence.— Depositions  are  admissible  in  evidence 


Cal.  452.   The  deposition  of  a  witness,  given  before  the  coroner's 
r  and  certified  and  returned  by  the  coroner  as  required  by  statute. 
Is  admissible  for  the  purpose  of  contradicting  the  statement  of  the 


witness  made  under  oath— 44  Cal.  459.  It  must  set  fortli  the  actual, 
compliance  with  all  the  requirements  of  the  statute— 6  Cal.  559.  If  a 
magistrate,  in  taking  a  deposition,  erroneously  excludes  a  question 
asked  of  a  witness,  the  error  does  no  injury  if  the  question  asked  was 
immaterial— 50  Cal.  139. 

Depositions  taken  under  section  869  are  not  admissible  against 
defendant  under  section  686  unless  taken  in  the  manner  and  form, 
and  certified  as  required  by  section  869.  If  certified  by  a  mere  Jurat, 
is  not  admissible— 54  Cal.  575.  Depositions  cannot,  in  gen  Aral,  be  used 
l^g;ainst  theprisoner,  nor  in  his  favor,  unless  by  his  consent— 7  Smedes 
&  M.  475.  Depositions  taken  before  commitment,  or  otherwise  than 
as  specially  provided  by  the  Code,  cannot  be  used  against  the  defend- 
ant—6  CaL  203. 

1346.  When  a  material  witness  for  a  defendant,  under 
a  criminal  charge,  is  a  prisoner  in  the  State  prison,  or  in 
the  county  jail  of  a  county  other  than  that  in  which  the 
defendant  is  to  be  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  manner  provided  for  in  the 
case  of  a  witness  who  is  sick,  and  the  provisions  of  the 
Penal  Code,  commencing  with  section  thirteen  hundred 
and  thirty-five,  and  ending  with  section  thirteen  hundred 
and  forty-five,  shall,  so  far  as  applicable,  govern  in  the  ap- 
plication for  and  in  the  taking  and  use  of  such  deposition. 
Such  deposition  may  be  taken  before  any  magistrate  or 
notary  public  of  the  county  in  which  the  jail  or  prison  is 
situated;  or  in  case  the  witness  is  confined  in  the  State 
prison,  and  the  defendant  is  unable  to  pay  for  taking  the 
deposition,  before  the  warden  or  clerk  of  the  board  of  di- 
rectors of  the  State  prison,  whose  duty  it  shall  be  to  act 
without  comi>ensation.  Every  officer,  before  whom  testi- 
mony shall  be  taken  by  virtue  hereof,  shall  have  authority 
to  administer,  and  shall  administer,  an  oath  to  the  witness 
that  his  testimony  shall  be  the  truth,  the  whole- truth,  and 
nothing  but  the  truth.    [In  effect  April  9th,  1880.] 
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CHAPTER  V. 

SXAMINATIOir  OF  WTTIfESSES  ON  COMMI8SXOK. 

S  1349.  Examlnfttion  of  witness  residing  <mt  of  tbe  State. 

S  1390.  When  defendant  may  apply  for  an  order  to  examine. 

S  1351.  Commission  defined. 

S  1352.  Application  made  on  affidavit. 

S  1353.  Application,  to  whom  made. 

S  1354.  Order  for  commission,  when  granted,  stay  of  proceedings. 

S  1359.  Interrogations,  how  settled  and  allowed. 

i  1856.  Direction  as  to  the  return  of  the  commission. 

S  1357.  Commission,  how  executed. 

S  1358.  Betumed  commission,  delivered  to  an  agent. 

i  1359.  Same. 

S  1360.  When  and  how  filed. 

S  1361.  Commission  and  return,  open  for  Inspection.   Copies,  etc. 

S  1362.  Depositions  to  he  read  in  evidence.   Objections. 

1349.  When  an  issue  of  fact  is  joined  upon  an  indict- 
tnent  or  information,  the  defendant  may  have  any  mate- 
rial witness,  residing  out  of  the  State,  examined  in  his  be- 
half, as  prescribed  in  this  chapter,  and  not  otherwise.  [In 
effect  April  9th,  1880.] 

1350.  When  a  material  witness  for  the  defendant  re- 
sides out  of  the  State,  the  defendant  may  apply  for  an 
order  that  the  witness  be  examined  on  a  commission. 

1351.  A  commission  is  a  process  issued  under  the  seal 
of  the  court  and  the  signature  of  the  clerk,  directed  to 
some  person  designated  as  commissioner,  authorizing  him 
to  examine  the  witness  upon  oath  or  interrogatories  an- 
nexed thereto,  to  take  and  certify  the  deposition  of  the 
witness,  and  to  return  it  according  to  the  directions  given 
with  the  commission. 

1352.  The  application  must  be  made  upon  affidavit, 
etating: 

1.  The  nature  of  the  offense  charged. 
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2.  The  state  of  the  proceedings  in  the  action,  and  that 
an  issue  of  fact  has  been  joined  therein. 
^  3.  The  liame  of  the  witness,  and  that  his  testimony  is 
material  to  the  defense  of  the  action. 

4.  That  the  witness  resides  out  of  the  State. 

1353.  The  application  may  be  made  to  the  courts  or  a  - 
judge  thereof,  and  must  be  upon  three  daysi  notice  to  tlie 
district  attorney.    [In  effect  March  12th,  1880.] 

1354.  If  the  court  to  whom  the  application  is  made  is 
satisfied  of  the  truth  of  the  facts  stated,  and  that  the  ex- 
amination of  the  witness  is  necessary  to  the  attainment 
of  -justice,  an  order  must  be  made  that  a  commission  be 
issued  to  take  his  testimony;  and  the  court  may  insert  in 
the  order  a  direction  that  the  trial  be  stayed  for  a  specified 
time,  reasonably  sufficient  for  the  execution  and  return 
of  the  commission.    [In  effect  April  9th,  1880.] 

1355.  When  the  commission  is  ordered,  the  defendant 
must  serve  upon  the  district  attorney,  without  delay  a 
copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days'  notice  of  the  time  at  which  they  will  be  pre- 
sented to  the  court  or  judge.  The  district  attorney  may 
in  like  manner  serve  upon  the  defendant  or  his  counsel 
cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice.  In  the  interrogatories  either  party 
xAay  insert  any  questions  pertinent  to  the  issue.  When 
the  interrogatories  and  cross-interrogatories  are  presented 
to  the  court  or  judge,  according  to  the  notice  given,  the 
court  or  judge  must  modify  the  questions  so  as  to  con- 
form them  to  the  rules  of  evidence,  and  must  indorse 
upon  them  his  allowance  and  annex  them  to  the  com- 
mission. 

1356.  Unless  the  -parties  otherwise  consent,  by  an  in- 
dorsement upon  the  commission,  the  court  or  judge  must 
indorse  thereon  a  direction  as  to  the  manner  in  which  it 
must  be  returned,  and  may  in  his  discretion,  direct  that 
it  be  returned  by  mail  or  otherwise,  addressed  to  the 
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clerk  of  the  court  in  which  the  action  is  pending)  designat- 
ing his  name  and  the  place  where  his  office  is  kept. 

1357.  The  commissioner,  unless  otherwise  specially 
directed,  may  execute  the  commission  as  follows: 

1.  He  must  publicly  administer  an  oath  to  the  witness 
that  his  answers  given  to  the  interrogatories  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  He  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing,  and  subscribed  by  him. 

8.  He  must  write  the  answers  of  the  witness  as  near  as 
possible  in  the  language  in  which  he  gives  them,  and  read 
to  him  each  answer  as  it  is  taken  down,  and  correct  or  add 
to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the  witness  decline  answering  a  question,  that 
fact,  with  the  reason  assigned  by  him  for  declining,  must 
be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him 
and  proved  by  the  witness,  they,  or  copies  of  them,  must 
be  annexed  to  tbe  deposition  subscribed  by  the  witness 
and  certified  by  the  commissioner. 

6.  The  commissioner  must  subscribe  his  name  to  each 
sheet  of  the  deposition,  and  annex  the  deposition,  with 
the  papers  and  documents  proved  by  the  witness,  or 
copies  thereof,  to  the  commission,  a^nd  must  close  it  up 
under  seal,  and  address  it  as  directed  by  the  indorsemeVit 
thereon. 

7.  If  there  be  a  direction  on  the  commission  to  return 
it  by  mail,  tbe  commissioner  must  immediately  deposit 
it  in  the  nearest  post-office.  If  any  other  direction'  be 
made  by  the  written  consent  of  the  parties,  or  by  the 
court  or  judge,  on  the  commission,  as  to  its  return,  the 
commissioner  must  comply  with  the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commis- 
sion.   [Approved  March  30th,  in  effect  July  1st,  1374.] 

1358.  If  the  commission  and  return  be  delivered  by 
the  commissioner  to  an  agent,  he  must  deliver  the  same 
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.  to  the  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be 
received  and  opened,  upon  the  agent  making  affidavit 
that  he  received  it  from  the  hands  of  the  commissioner, 
and  that  it  has  not  been  opened  or  altered  since  he  re- 
ceived it.    [In  effect  April  9th,  1880.] 

1359.  If  the  agent  is  dead,  or  from  sickness  or  other 
casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  re- 
ceived by  the  clerk  or  judge  from  any  other  person,  upon 
his  making  an  affidavit  that  he  received  it  from  the  agent* 
that  the  agent  is  dead,  or  from  sickness  or  other  casualty 
unable  to  deliver  it;  that  it  has  not  been  opened  or 
altered  since  the  person  making  the  affidavit  received  it; 
and  that  he  believes  it  has  not  been  opened  or  altered 
since  it  came  from  the  hands  of  the  commissioner. 

1360.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return  must  immediately  iile  it,  with  the 
affidavit  mentioned  in  the  last  two  sections,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is  pend« 
ing.  If  the  commission  and  return  is  transmitted  by  mail, 
the  clerk  to  whom  it  is  addressed  must  receive  it  from  the 
post-office,  and  open  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  court  or  judge. 

1361.  The  commission  and  return  must  at  all  times  be 
open  to. the  inspection  of  the  parties,  who  must  be  fur- 
nished by  the  clerk  with  copies  of  the  same  or  of  any  part 
thereof,  on  payment  of  his  fees. 

1362.  The  depositions  taken  under  the  commission 
may  be  read  in  evidence  by  either  party  on  the  trial,  upon 
it  being  shown  that  the  witness  is  unable  to  attend  from 
any  cause  whatever;  and  the  same  objections  may  be 
taken  to  a  question  in  the  interrogatories  or  to  an  answer 
in  the  deposition,  as  if  the  witness  had  been  examined 

orally  in  court. 

The  court  may  exercise  discretion  in  admitting  or  rejecting  a  depo* 
sition  taken  out  of  the  State— dO  Me.  m;  see  3d  gal.  183;  <m^e,  S  IMS* 
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therance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  cause. 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  or  both  sides  without  ar- 
gument, the  counsel  for  the  people  must  commence,  and 
the  defendant  or  his  counsel  may  conclude  the  argument 

*  to  the  jury. 

5.  If  the  indictment  be  for  an  offense  punishable  with 
death,  two  counsel  on  each  side  may  argue  the  cause  to 
the  jury,  in  wiiich  case  they  must  do  so  alternately.  In 
other  cases,  the  argument  may  be  restricted  to  one  coun- 
sel on  each  side. 

6.  The  court  must  then  charge  the  jury,  stating  to  them 
all  matters  of  law  necessary  for  their  information  in 
giving  their  verdict. 

1370.  If  the  jury  find  the  defendant  sane,  the  trial 
m^st  proceed,  or  judgment  be  pronounced,  as  the  case 
may  be.  If  the  jury  find  the  defendant  insane,  the  trial 
or  judgment  must  be  suspended  until  he  becomes  sane, 
and  the  court  must  order  that  he  be  in  the  meantime 
committed  by  the  sheriff  to  the  State  insane  asylum,  and 
that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff.    [In  effect  April  9th,  1880.]  • 

1371.  The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles 
a  person,  authorized  to  receive  the  property  of  the  defend- 
ant, tp  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

1372.  If  the  defendant  is  received  into  the  asylum, 
he  must  be  detained  there  until  he  becomes  sane.  When 
he  becomes  sane,  the  superintendent  must  give  notice  of 
that  fact  to  the  sheriff  and  district  attorney  of  the  county. 
The  sheriff  must  thereupon,  without  delay,  bring  the 
defendant  from  the  asylum,  and  place  him  in  proper 
custody  until  he  is  brought  to  trial  or  judgment,  as  the 
case  may  be,  or  is  legally  discharged. 
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1373.  The  expenses  of  sending  the  defendant  to  the 
asylum,  of  keeping  him  there,  and  of  bringing  him  back, 
are  in  the  first  instance  chargeable  to  the  county  in  which 
the  indictment  was  found,  or  information  filed;  but  the 
county  may  recover  them  from  the  estate  of  the  defend- 
ant, if  he  have  any,  or  from  a  relative,  town,  city,  or 
county  bound  to  provide  for  and  maintain  him  elsewhere. 
[In  effect  April  9th,  188a] 
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CHAPTER  Vn. 

COXPSOMISINa  GBBTAIK  PUBLIC  OFFENSES  BY   LEAVE    OF 

THE  COURT.  • 

S  1377.  Compromise  of  offenses  for  which  ciTll  action  may  be  had^ 
§  1378.  Compromise  by  permission  of  the  conrt  bars  another  pros> 

ecution. 
S  1879.  No  public  offense  to  be  compromised  except. 

1377.  When  a  defendant  is  held  to  answer  on  a  charge 
of  misdemeanor,  for  which  the  person  injured  by  the  act 
constituting  the  offense  has  a  remedy  by  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  sec- 
tion, except  when  it  is  committed: 

1.  By  or  ui>on  an  officer  of  justice,  while  in  the  exeon- 
tion  of  the  duties  of  his  office. 

2.  Biotously. 

3.  With  an  intent  to  commit  a  felony. 
Where  an  offense  is  a  personal  tort»  and  there  Is  no  attempt  to  snp- 


money  Is  paid  for  the  purpose  of  reimbursing 


expenses,  as,  for  search  of  stolen  property— 16  111.  94;  51  id.  234;  or,  for 
the  purpose  of  settling  the  matter,  there  being  no  prosecution  set  on 
foot,  and  no  agreement  not  to  prosecute.  Is  not  compounding  the  of- 
fense—9  Wis.  476. 

1378.  If  the  party  injured  appears  before  the  court  to 
which  the  depositions  are  required  to  be  returned,  at  any 
time  before  trial,  and  acknowledges  that  he  has  received 
satisfaction  for  the  injury,  the  court  may,  in  its  discre- 
tion, on  payment  of  the  costs  incurred,  order  all  proceed- 
mgs  to  be  stayed  upon  the  prosecution,  and  the  defendant 
CO  be  discharged  therefrom;  but  in  such  case  the  reasons 
for  the  order  must  be  set  forth  therein,  and  entered  on  the 
minutes.  The  order  is  a  bar  to  another  prosecution  for 
the  same  offense. 


The  consent  of  tiie  court  cannot  make  an  agreement  to  abandon  a 
prosecution  valid,  if  it  would  be  otherwise  umawf ul~«  Q.  B.  308;  S. 
C.  2  Lead.  CO.  210. 
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1379.  No  public  offense  can  be  compromised,  nor  can 
any  proceeding  or  prosecution  for  the  punishment  thereof 
upon  a  compromise  be  stayed,  except  as  provided  in  this 
chapter. 

There  can  be  no  compromise  of  a  criminal  chanre  where  the  party 
Is  arrested,  or  In  any  way  held  to  answer— 6  Oreg.  808;  and  neither  an 
officer  or  a  witness  possesses  the  power  to  compromise  a  f  elony^l 
Wyo.  277.  An  offense  which,  in  the  discretion  of  the  court,  may  be 
punished  l)y  imprisonment  in  the  penitentiary  cannot  he  oompro- 
niLised— 39  00.85.   SeeDesty'sCrim.Xaw,SS10,74d. 


CHAPTER  Vin. 

PiRMTSBATi  09*  THB  ACTION  BEFORE  OB  AFTER  INDIOTMBNT 
jrOR  WANT  OF  PROSECUTION  OR  OTHERWISE. 

S  1882.  When  action  may  be  dismissed. 

S  1383.  Continuance  and  discharge  from  custody. 

S  1384.  If  action  dismissed,  defendant  to  be  discharged,  etc.  * 

S  1385.  Dismissed  on  motion  of  court  or  application  of  district  at- 
torney. 

S  1386.  Jfolle  prosequi  aiboUshed, 

S  1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony. 

1382.  The  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  to  be  dismissed  in  the 
following  cases : 

1.  Where  a  person  has  been  held  to  answer  for  a  public 
offense,  if  an  indictment  is  not  found  or  an  information 
filed  against  him,  within  thirty  days  thereafter. 

2.  If  a  defendant,  whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  within  sixty 
days  after  the  finding  of  the  indictment,  or  filing  of  the 

information.    [In  effect  April  9th,  18S0.] 

Dismissal.— The  dismissal  is  in  the  nature  of  a  nonsuit— 54  Gal.  41S. 
Upon  such  dismissal  the  power  of  the  court  to  resubmit  ceases— 54  Gal. 
413,  explaining  62  id.  463.  An  application  for  dismissal  must  be  made, 
in  thefirstjplace.to  the  court  where  the  prosecution  is  pending— 54 
Gal.  101.  When  the  grand  Jury  has  dismissed  a  charge,  the  court  may 
dismiss  the  action  and  dischai^e  defendant  from  custody,  and  dis- 
charge the  sureties  from  the  bond,  unless  it  has  reason  to  believe  the 
grand  jury,  at  a  succeeding  term,  may  properly  indict  him— 54  Gal.  413. 
See  anie,  i  941. 
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1383.  If  the  defendant  is  not  charged  or  tried  as 
provided  in  the  last  section,  and  safficieni reason  therefor 
is  shown,  the  court  may  order  the  action  to  be  continued 
from  time  to  time,  and  in  the  mean  time  may  discharge 
the  defendant  from  custody  on  his  own  undertaking  of 
bail  for  his  appearance  to  answer  the  charge  at  the  time 
to  which  the  action  is  continued.  [In  effect  Api^9th, 
1880.] 

See  64  Gal.  413 ;  ante,  $  942t 

1384.  If  the  court  directs  the  action  to  be  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  there- 
from; or  if  admitted  to  bail,  his  bail  is  exonerated,  or 

money  deposited  instead  of  bail  must  be  refunded  to  him* 
See  64  Cal.  414. 

1385.  The  court  may,  either  of  its  own  motion  o&upoa 
the  application  of  the  district  attorney,  and  in  further- 
ance of  justice,  order  an  action  or  indictment  to  be  dis- 
missed. The  reasons  of  the  dismissal  must  be  set  forth 
in  an  order  entered  upon  the  minutes. 

Dismissal  of  action.— The  discharge  must  be  at  the  trial,  before  the 
defendant  has  gone  into  his  defense,  and  by  the  court,  of  its  own  mo* 
tion,  or  on  application  of  the  district  attorney— 48  Cal.  253.  Defendant 
cannot  be  discharged  from  the  indictment  without  trial,  except  la 
the  cases  provided  by  statute— 48  Cal.  263. 

1386.  The  entry  of  a  nolle  prosequi  is  abolished,  and 
neither  the  attorney-general  nor  the  district  attorney  can 
discontinue  or  abandon  a  prosecution  for  a  public  offense, 
except  as  provided  in  the  last  section. 

1387.  An  order  for  the  dismissal  of  the  action,  as 
provided  in  this  chapter,  is  a  bar  to  any  other  prosecution 
for  the  same  offense,  if  it  is  a  misdemeanor;  but  it  is  not 
a  bar  if  the  offense  is  a  felony. 

Dismissal  a  bar.— The  dismissal  is  a  bar  in  misdemeanors,  but  not 
in  felonies.  He  may  be  i^^in  examined  before  a  magistrate,  and  held 
for  the  same  offense— 62  Cal.  464;  64  id.  412.  See  aate,  Jbopabdt, 
p.  17. 

1388.  Final  judgment  may  be  suspended  on  any  con- 
viction, charge,  or  prosecution  for  misdemeanor  or  fel- 
ony, where  in  the  judgment  of  the  court  in  which  such 
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proceedlDg  is  pending  there  is  a  reasonable  ground  to  be- 
lieve that  such  minor  may  be  reformed,  and  that  a  com- 
mitment to  prison  would  work  manifest  injury  in  the 
premises.  Suclx  suspension  may  be  for  as  long  a  pe- 
riod as  the  circumstances  of  the  case  may  seem  to  war- 
rant, and  subject  to  the  following  further  provisions: 
During  the  period  of  such  suspension,  or  of  any  extension 
thereof,  the  court  or  judge  may,  under  such  limitations 
as  may  seem  advisable,  commit  such  minor  to  the  custody 
of  the  officers  or  managers  of  any  strictly  non-sectarian 
charitable  corporation  conducted  for  the  purpose  of  re- 
claiming criminal  minors.  Such  corporation,  by  its  offi- 
cers or  managers,  may  accept  the  custody  of  such  minor 
for  a  period  of  two  months  (to  be  further  extended  by  the 
court  or  judge  should  it  be  deemed  advisable),  and 
should  said  minor  be  found  incorrigible  and  incapable  of 
reformation,  he-  may  be  returned  before  the  court  for 
final  judgment  for  his  misdemeanor.  Such  charitable  cor- 
poration shall  accept  custody  of  said  minor  as  aforesaid, 
upon  the  distinct  agreement  that  it  and  its  officers  shall 
use  all  reasonable  means  to  effect  the  reformation  of  such 
minor,  and  provide  him  with  a  home  and  instruction. 
Ho  application  for  guardianship  of  such  minor  by  any 
person,  parent,  or  friend  shall  be  entertained  by  any 
court  during  the  period  of  such  suspension  and  custody, 
save  upon  recommendation  of  the  court  before  which  the 
criminal  proceedings  are  pending  first  obtained.  Such 
court  may  further,  in  its  discretion,  direct  the  payment 
of  the  expenses  of  the  maintenance  of  such  minor  during 
such  period  of  two  months,  not  to  exceed,  in  the  aggre- 
gate, the  sum  of  $25  (twenty-five  dollars),  which  sum 
shall  include  board,  clothing,  transportation,  and  all 
other  expenses,  to  be  paid  by  the  county  where  such  crim- 
inal proceeding  is  pending,  or  direct  action  to  be  insti- 
tuted for  the  recovery  thereof  out  of  the  estate  of  said 
minor,  or  from  his  parents.  Such  court  may  also  revoke 
Buch  order  of  suspension  at  any  time.  [Approved  March 
15th,  1883.] 
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CHAPTER  IX.     • 

PBOCSEDINGS  AGAINST  C0RP0BATI0K8. 

S  1390.  Stimmons  upon  Information  i^alnst  corporstioii. 

I  1391.  Form  of  snmmons. 

S  1392.  When  and  how  served. 

S  1393.  Examination  of  the  charge. 

S  1394.  Certificate  of  magistrate  and  return  of  depositions. 

S  1395.  Grand  jury  to  investigate  if  there  Is  sufl^clent  cause 

S  1396.  Appearance  and  plea. 

S  1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentment  against  a 
eoTporation,  the  magistrate  must  issue  a  summons  signed 
by  him,  with  his  name  of  office,  requiring  the  corporation 
to  appear  before  him,  at  a  specified  time  and  place,  to 
answer  the  charge,  the  time  to  be  not  less  than  ten  days 
■after  the  issuing  of  the  summons. 

1391.  The  summons  must  be  substantially  in  the  fol- 
lowing form: 

"  County  of  (as  the  case  may  be). 
*'  The  People  of  the  State  of  California  to  the  (naming  the 
corporation) : 

"You  are  hereby  summoned  to  appear  before  me  at 
(naming  the  place),  on  (specifying  the  day  and  hour),  to 
answer  a  charge  made  against  you  upon  the  information 
of  A.  B.  (or  the  presentment  of  the  grand  jury  of  the 
county,  as  the  case  may  be),  for  (designating  the  offense 
generally). 

"  Dated  at  the  city  (or  township)  of ,  this day 

of ,  eighteen . 

"  G.  H.,  Justice  of  the  Peace"  (or  as  the  case  may  be). 

1392.  The  summons  must  be  served  at  least  five  days 
Oelore  the  day  of  appearance  fixed  therein,  by  delivering 
a  copy  thereof  and  showing  the  original  to  the  president 
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or  other  head  of  the  corporation,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof. 

1393.  At  the  appointed  time  in  the  summons,  the 
magistrate  must  proceed  to  investigate  the  charge  In  the 
same  manner  as  In  the  case  of  a  natural  person,  so  far  as 
these  proceedings  are  applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  must 
certify  upon  the  depositions,  either  that  there  is  or  Is  not 
sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  and  must  return  the  deposition  and  cer« 
tlficate,  as  prescribed  in  section  eight  hundred  and  eighty- 
three. 

1395.  If  the  magistrate  returns  a  certificate  that  there 
is  sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  the  grand  jury  may  proceed,  or  the  dis- 
trict attorney  file  an  information  thereon,  as  in  case  of  a 
aatural  person  held  to  answer.    [In  effect  April  9th,  1880.] 

1396.  If  an  indictment  is  found,  or  information  filed, 
the  corporation  may  appear  by  counsel  to  answer  the 
same.  If  it  does  not  thus  appear,  a  plea  of  not  guilty 
must  be  entered*  and  the  same  proceedings  had  thereon 
as  in  other  cases.    [In  effect  April  9th,  1880.] 

See  55  Cal.  290. 

1397.  When  a  fine  is  Imposed 'upon  a  corporation  on 
conviction,  it  may  be  collected  by  virtue  of  the  order  im- 
posing It,  by  the  sheriff  of  the  county,  out  of  its  real  and 
personal  property,  in  the  same  manner  as  upon  an  execu- 
tion In  a  civil  action. 
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CHAPTER  X. 

EKTITLINa  AJTIDAVZT8. 

m 

S  1401.   Ajfidavits  defectlTelyentlUedt  vAlid. 

1401.  It  is  not  necessary  to  entitle  an  affidavit  or  dep- 
osition in  the  action,  whether. taken  before  or  after  in- 
dictment or  information,  or  upon  an  appeal;  but  if  made 
without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  proceeding,  indictment,  informa- 
tion, or  appeal  in  which  it  is  made.  [In  effect  April  9th, 
1880.] 
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CHAPTEEXL 

VBAOB8  AND  UIBTAKBS  IN   PLBADIN08  AND  OTHSB  VBO- 

CEEDINGS. 

i  1404.  When  not  material. 

14M.  Keitfaer  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  an  error  or  mistake  therein,  renders  it  invalid, 
unless  it  has  actually  prejudiced  the  defendant,  or  tended 
to  his  prejudice,  in  respect  to  a  substantial  right. 

Erron  in  pleadings.— An  error  must  actually  prejadlce  the  de- 
fendaat-44  Cal.  542;  see  49  id.  390.  A  failure  to  read  the  Indictment* 
and  to  state  defendant's  plea,  la  not  a  fatal  error-M  Cal.  494.  Tech* 
nical  errors  or  defects  are  disregarded  on  appeals-^  GaL  494. 
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CHAPTER  Xn. 

DISPOSAL  OF  PR0PEBT7  STOLEN  OB  EMBEZZLED. 

S  1407.  Peace  officer  must  hold  property  subject  to  the  order  of  magw 

Istrate. 

S  140S.  Order  for  its  delivery  to  owner. 

S  1409.  Magistrate  most  deliver  it  to  owner. 

S 1410.  Court  in  which  trial  is  had  may  order  its  delivery. 

S  1411.  Delivered  to  county  treasurer  if  not  claimed  in  six  months. 

S  1412.  Receipt  for  money,  etc.,  taken  from  person  arrested. 

S  1413.  Jtecord  of  property  alleged  to  be  stolen. 

1407.  When  property,  alleged  to  have  been  stolen  or 
embezzled,  comes  into  the  custody  of  a  peace  officer,  he 
must  hold  it  subject  to  the  order  of  the  magistrate  author- 
ized by  the  next  section  to  direct  the  disposal  thereof. 

1408.  On  satisfactory  proof  of  the  ownership  of  the 
property,  the  magistrate  before  whom  the  information  is 
laid,  or  who  examines  the  charge  against  the  person  ac- 
cused of  stealing  or  embezzling  it,  must  order  it  to  be 
delivered  to  the  owner,  on  his  paying  the  necessary 
expenses  incurred  in  its  preservation,  to  be  certified  by  the 
magistrate.  The  order  entitles  the  owner  to  demand  and 
receive  the  property. 

1409.  If  property  stolen  or  embezzled  comes  into  cus- 
tody of  the  magistrate,  it  must  be  delivered  to*  the  owiier 
on  satisfactory  proof  of  his  title,  and  on  his  paying  the 
Necessary  expenses  incurred  in  its  preservation,  to  be 
certified  by  the  magistrate. 

1410.  If  the  property  stolen  or  embezzled  has  not  been 
delivered  to  the  owner,  the  court  before' which  a  trial  is 
had  for  stealing  or  embezzling  it  may,  on  proof  of  his  title, 
order  it  to  be  restored  to  the  owner. 

1411.  If  the  propert^^  stolen  or  embezzled  is  not  claimed 
by  the  owner  before  the  expiration  of  six  months  f rpm 
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the  conviction  of  a  person  for  stealing  or  embezzling  it, 
the  magistrate  or  other  officer  having  it  in  custody  must, 
on  the  payment  of  the  necessary  expenses  incurred  in  its 
preservation,  deliver  it  to  the  county  treasurer,  by  whom 
it  must  be  sold  and  the  proceeds  paid  into  the  county 
treasury. 

1412.  When  money  or  other  property  is  taken  from  a 
defendant,  arrested  upon  a  charge  of  a  public  offense,  the 
officer  taking  it  must  at  the  time  give  duplicate  receipts 
therefor,  specifying  particularly  the  amount  of  money 
or  the  kind  of  property  taken;  one  of  which  receipts  he 
must  deliver  to  the  defendant  and  the  other  of  which  he 
must  forthwith  file  with  the  clerk  of  the  court  to  which 
the  depositions  and  statement  are  to  be  sent.  When 
such  property  is  taken  by  a  police  officer  of  any  incorpo- 
rated city  or  town,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  one,  with  the  property,  at  once  to  the 
clerk  or  other  person  in  charge  of  the  police  office  in  such 
city  or  town. 

1413.  The  clerk  in,  or  person  having  charge  of,  the  • 
police  office  in  any  incorporated  city  or  town,  must  enter 
in  a  suitable  book  a  description  of  every  article  of  prop- 
erty alleged  to  be  stolen  or  embezzled,  and  brought  into 
the  office  or  taken  from  the  person  of  a  prisoner,  and 
must  attach  a  number  to  each  article,  and  make  a  corre- 
sponding entry  thereof. 
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1418.  Ha  tBAj  euapend  the  execotton  of  tho  wmtauce, 
npou  a  conriction  foe  tteasoa,  nutil  tbe  caae  can  be 
reported  to  the  Legislature  at  Its  next  meeting,  when  the 
IjegiBlatoie  may  either  paidon,  diiest  the  execution  of 
the  sentence,  or  grant  a  fnnher  reprieTe;  provided,  that 
neither  the  goTemor  nor  the  Xiegialatiice  shall  have  power 
to  grant  paidona  or  commatations  of  sentence  in  any  case 
where  tbe  convict  has  been  twice  convicted  of  felony, 
after  the  fint  day  of  January,  eighteen  hundred  and  eighty, 
nnless  upon  the  written  recommendation  of  a  majority  of 
the  judges  of  the  Supreme  Court,  [In  effect  February 
18th,  issa] 

1419.  He  must,  at  the  beginning  of  every  aessiOD, 
communicate  to  the  Legislatme  each  case  of  reprieve, 
commutation,  or  pardon,  stating  the  name  of  the  con- 
vict, the  crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  commutation,  pardon,  or 
Teprieve,  and  tbe  reasons  for  granting  the  same.  [In  ef- 
fect Febmary  18th,  1880.] 

1420.  When  an  application  is  made  to  the  governor 
for  a  pardon,  he  may  require  tbe  jadge  of  the  cotirC  be- 
fore which  the  convicUon  was  had,  or  the  district  attor- 
ney by  whom  the  action  was  prosecnted,  t^  furnlah  him, 
without  delay,  with  a  itatement  of  the  facta  proved  on 
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the  trial,  and  of  any  other  facts  having  reference  to  the 
propriety  of  granting  or  refusing  the  pardon. 

1421.  At  least  ten  days  before  the  governor  acts  upon 
an  application  for  pardon,  written  notice  of  the  intention 
to  apply  therefor,  signed  by  the  person  applying,  must  be 
served  upon  the  district  attorney  of  the  county  where 
the  conviction  was  had,  and  proof,  by  affidavit,  of  the 
service  must  be  presented  to  the  governor. 

1422.  Unless  dispensed  with  by  the  governor,  a  copy 
of  the  notice  must  also  be  published  for  thirty  days  from 
the  first  publication,  in  a  paper  in  the  county  in  which  the 
conviction  was  had. 

1423.  The  provisions  of  the  two  preceding  sections  are 
not  applicable— 

1.  When  there  is  imminent  danger  of  the  death  of  the 
person  convicted  or  imprisoned. 

2.  When  the  term  of  imprisonment  of  the  applicant  la 
within  ten  days  of  its  ezpiratiozL 
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Of  Proceedings  in  Jnsticea'  and  Police  Courts 
and  Appeals  to  Superior  Courts. 

Chap.    I.    Proceedings    in     Justices'     and     Police 
Coubts,  §§  1426-61. 
n.    Appeals  to  Superior  Courts,  §§  1466-70. 
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1426.  All  proceedings  and  actions  before  a  Justices^ 
or  Police  Court,  for  a  public  offense  of  which  such  courts 
have  jurisdiction,  must  be  commenced  by  complaint  un- 
der oath,  setting  forth  the  offense  charged,  with  such  par- 
ticulars of  time,  place,  person,  and  property,  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  offense  complained  of,  and  to  answer  the  complaint. 

Proceedings,  how  oommenced.— The  addition'*  Jr."  need  not  be 
inserted  lu  a  criminal  complaint— 54  Cal.  409;  see  55  id.  228;  45  id.  209. 
The  Penal  Gode  works  the  same  change  in  criminal  actions  which  has 
been  wrought  by  the  Code  of  Civil  Procedure  iu  civil  actions— 27  Cal. 
607;  aad  see  34  id.  191. 

1427.  If  the  justice  of  the  peace,  or  police  justice,  is 
satisfied  therefrom  that  the  offense  complained  of  has 
been  committed,  he  must  issue  a  warrant  of  arrest,  which 
must  be  substantially  in  the  following  form: 

"  County  of . 

**The  People  of  the  State  of  Califomia  to  any  sher^,  con" 
stable,  marshal,  or  policeman  in  this  State: 

"Complaint  upon  oath  having  been  this  day  made  be- 

fore  me ,  (justice  of  the  peace  or  police  justice,  as  the 

case  may  be)  by  C.  D.,  that  the  offense  of  (designating  it 
generally)  has  been  committed,  and  accusing  E.  F.  there- 
of; you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  E.  F.  and  bring  him  before  me  forthwith, 
at  (naming  the  place). 

"Witness  my  hand  and  seal  at ,  this  — day  of 

— — ,  A*  D.  «  A.  B. 

Warrant— Where  the  jttstlee  who  Issned  the  warrant  is  absent  or 
nnable  to  act,  the  party  arrested  may  be  taken  before  some  other  Jus- 
tice in  the  same  county  for  examination,  etc.— 19  CaL  133.  A  iMuty 
may  be  arrested  without  a  warrant— 27  CaL  572. 

1428.  A  docket  must  be  kept  by  the  justice  of  the 
peace,  or  police  justice,  or  by  the  clerk  of  the  courts  held 
by  them,  if  there  is  one,  in  which  must  be  entered  each 
action,  and  the  proceedings  of  the  court  therein. 

See  55  CaL  228;  19  id.  133. 

1429.  The  defendant  may  make  the  same  plea  as  upon 
an  indictment,  as  provided  in  section  ten  hundred  and 
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sixteen.  His  plea  must  be  oral,  and  entered  in  the  min- 
utes. If  the  defendant  plead  guilty^  the  coart  may, 
before  entering  such  plea  or  pronouncing  judgment,  ex- 
amine witnesses  to  ascertain  the  gravity  of  the  offense 
committed;  and  if  it  appear  to  the  court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in 
the  complaint,  the  court  may  order  the  defendant  to  be 
committed  or  admitted  to  bail,  to  answer  any  indictment 
which  may  be  found  against  him  by  the  grand  jury,  or 
any  information  which  may  be  filed  by  the  district  attor- 
ney. [In  effect  April  9th,  1880.] 
See  antCt  S 1016,  and  note. 

1430.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
parties  waive  a  trial  by  jury,  and  an  adjournment  or 
change  of  venue  is  not  granted,  the  court  must  proceed 
to  try  the  case.    [In  effect  February  25th,  1880.] 

1431.  If  the  action  or  proceeding  is  in  a  Justice's 
Court,  a  change  of  the  place  of  trial  may  be  had  at  any 
time  before  the  trial  commences — 

1.  When  it  appears  from  the  affidavit  of  the  defendant 
that  he  has  reason  to  believe,  and  does  believe,  that  he 
cannot  have  a  fair  and  impartial  trial  before  the  justice 
about  to  try  the  case,  by  reason  of  the  prejudice  or  bias 
of  such  justice,  the  cause  must  be  transferred  to  another 
justice  of  the  same  or  an  adjoining  township. 

2.  When  it  appears  from  affidavits  that  the  defendant 

cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 

prejudice  of  the  citizens  of  the  township,  the  cause  must 

be  transferred  to  a  justice  of  the  township  where  the 

same  prejudice  does  not  exist. 

Sttbd,  l.~See  18  Cal.  180;  24  id.  31;  28  id.  490;  ante,  U  1033  and  1034, 
and  notes. 

Subd.^.  Snfflciency  of  affidaTits— see  1  Cal.  403;  id.  379;  21  id.  261; 
28  id.  490:  ante,  SS  1033  and  1034,  and  notes. 

1432.  When  a  change  of  the  place  of  trial  is  ordered, 
the  justice  must  transmit  to  the  justice  before  whom  the 
trial  is  to  be  had  all  the  original  papers  in  the  cause,  with 
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a  certified  copy  of  the  minutes  of  his  proceedings;  and 
npon  receipt  thereof,  the  justice  to  whom  they  are  deliv- 
ered must  proceed  with  the  trial  in  the  same  manner  as 
if  the  proceeding  or  action  had  been  originally  com- 
menced in  his  court. 

1433.  Before  the  commencement  of  a  trial  in  any  of 
the  courts  mentioned  in  this  chapter,  either  party  may, 
upon  good  cause  shown,  have  a  reasonable  postponement 
thereof* 

See  <mte,  %  1052,  note. 

1434.  The  defendant  must  be  personally  present  be- 
fore the  trial  can  proceed. 

Presenoe  of  defendant.—The  plea  of  "not  groilty"  may  be  entered 
In  the  absence  of  defendant— 4  Cal.  238;  see  antCf  §  1052. 

1435.  A  trial  by  jury  may  be  waived  by  the  consent 
of  both  parties  expressed  in  open  court  and  entered  in 
the  docket.  The  formation  of  the  jury  is  provided  for 
in  chapter  one,  title  three,  part  one,  of  the  Code  of  Civil 
Procedure.    [In  effect  February  25th,  1880.] 

1436.  The  same  challenges  may  be  taken  by  either 
party  to  the  panel  of  jurors,  or  to  any  individual  juror, 
as  on  the  trial  of  an  indictment  for  a  misdemeanor;  but 
the  challenge  must  in  all  cases  be  tried  by  the  court. 

Ohallenees.— See  ante,  §S  1078-65;  grounds  of  cballenge— see  ante, 

S§  1068-88. 

1437.  The  court  must  administer  to  the  jury  the  fol- 
lowing oath:  •*  You  do  swear  that  you  will  well  and  truly 
try  this  issue  between  the  People  of  the  State  of  Califor- 
nia and  A.  B.,  the  defendant,  and  a  true  verdict  render 
according  to  the  evidence." 

143  8.  After  the  jury  are  sworn,  they  must  sit  together 
and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  public,  and  in  the  presence  of  the 
defendant. 

1439.  The  court  must  decide  all  questions  of  law 
which  may  arise  in  the  course  of  the  trial,  but  can  give 
no  charge  with  respect  to  matters  of  fact. 

See  ante,  SS 1124-27. 
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1440.  After  bearing  the  proofs  and  allegations,  the 
jnry  may  decide  in  court,  or  may  retire  for  consideration^ 
If  they  do  not  immediately  agree,  an  officer  must  be 
sworn  to  the  following  effect:  "You  do  swear  that  you 
will  keep  this  jury  together  in  some  quiet  and  convenient 
place;  that  you  will  not  permit  any  person  to  speak  to 
them,  nor  speak  to  them  yourself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
verdict;  and  that  you  will  return  them  into  court  when 
they  have  so  agreed,  or  when  ordered  by  the  court." 

See  ante,  S  1128. 

1441.  The  verdict  of  the  jury  must  in  all  cases  be  gen- 
eral. When  the  jury  have  agreed  on  their  verdict,  they 
must  deliver  it  publicly  to  the  court,  who  must  enter,  or 
cause  it  to  be  entered,  in  the  minutes. 

See  <m<e,  S 1151. 

1442.  When  several  defendants  are  tried  together,  if 
the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may 
render  a  verdict  as  to  those  in  regard  to  whom  they  do 
agree,  on  which  a  judgment  must  be  entered  accordingly, 
and  the  case  as  to  the  rest  may  be  tried  by  another  jury. 

See  ante,  S  1160. 

1443.  The  jury  cannot  be  discharged  after  the  cause  is 
submitted  to  them,  until  they  have  agreed  upon  and  ren- 
dered their  verdict,  unless  for  good  cause  the  court  sooner 
discharges  them. 

See  ante,  SS 1139, 1140. 

1444.  If  the  jury  is  discharged,  as  provided  in  the  last 
section,  the  court  may  proceed  again  to  the  trial,  in  the 
same  manner  as  upon  the  first  trial,  and  so  on,  until  a 
verdict  is  rendered. 

See  ante,  S 1141. 

1445.  When  the  defendant  pleads  guilty,  or  is  con- 
victed, either  by  the  court  or  by  a  jury,  the  court  must 
render  judgment  thereon  of  fine  or  imprisonment,  or  both, 
as  the  case  may  be.  [Approved  March  30th,  in  effect  July 
Ist,  1874.] 
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1446.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fled,  in  the  proportion  of  one  day's  imprisonment  for 
every  dollar  of  the  fine.    [Approved  March  7th,  1874.] 

1447.  Wlien  the  defendant  is  acquitted,  either  by  the 
court  or  by  the  jury,  he  must  be  immediately  discharged; 
and  if  the  court  certify  in  the  minutes  that  the  prosecu- 
tion "was  malicious  or  without  probable  cause,  it  may 
order  the  prosecutor  to  pay  the  costs  of  the  action,  or  to 
give  satisfactory  security  by  a  written  undertaking,  with 
one  or  more  sureties,  to  pay  the  same  within  thirty  days 
after  the  trial. 

1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give 
security  therefor,  the  court  may  enter  judgment  against 
him  for  the  amount  thereof,  which  may  be  enforced  in  all 
respects  in  the  same  manner  as  a  judgment  rendered  in  a 
civil  action. 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant,  on  a  plea  of  a  former  convic- 
tion or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering judgment,  which  must  not  be  more  than  two  days 
nor  less  than  six  hours  after  the  verdict  is  rendered,  un- 
less the  defendant  waive  the  postponement  If  post- 
poned, the  court  may  hold  the  defendant  to  bail  to  appear 
for  judgment.  [Approved  March  30th,  in  effect  July  1st, 
1874.] 

1450.  At  any  time  before  judgment,  defendant  may 
move  for  a  new  trial  or  in  arrest  of  judgment. 

See  ante,  8 1182. 

1451.  A  new  trial  may  be  granted  in  the  following 
cases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the 
defendant,  imless  he  voluntarily  absent  himself,  with 
full  knowledge  that  a  trial  is  being  had. 

2.  When  the  jury  has  received  any  evidence  out  of 
court. 
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3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  having  retired  *to  deliberate  upon  their  ver- 
dict, or  been  guilty  of  any  misconduct  tending  to  prevent 
a  fair  and  due  consideration  of  the  case. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

5.  When  there  has  been  error  in  the  decision  of  the 
court,  given  on  any  question  of  law  arising  during  the 
course  of  the  triaL 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  .the 
defendant,  and  yrhich  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial;  but 
when  a  motion  for  a  new  trial  is  made  upon  this  ground, 
the  defendant  must  produce  at  the  hearing  the  affidavits 
of  the  witnesses  by  whom  such  newly-discovered  evidence 
is  expected  to  be  given. 

See  ante,  SS 1179-82. 

1452.  The  motion  in  arrest  of  judgment  may  be  found- 
ed  on  any  substantial  defect  in  the  complaint,  and  the  ef- 
fect of  an  arrest  of  judgment  is  to  place  the  defendant  in 
the  same  situation  in  which  he  was  before  the  trial  was 

had. 

A  motion  is  an  application  for  an  order  made  viva  voce  to  a  court 
or  judgpe,  and  making  out  and  filing  a  written  application  is  not  suf- 
ficient. The  attention  of  the  court  must  be  callea  to  it,  and  the  court 
moved  to  grant  it-'41  Gal.  650. 

1453.  If  the  judgment  is  not  arrested,  or  a  new  trial 
granted,  judgment  must  be  pronounced  at  the  time  ap- 
pointed, and  entered  in  the  minutes  of  the  court. 

1454.  If  judgment  of  acquittal  is  given,  or  judgment 
imposing  a  fine  only,  without  imprisonment  for  non-pay- 
ment, and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given. 

1455.  When  a  judgment  of  imprisonment  is  entered,  a 
certified  copy  thereof  must  be  delivered  to  the  shenfE, 
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marshal,  or  other  officer,  which  is  a  sufficient  warrant  for 
its  execution. 

1456.  When  a  judgment  is  entered  imposing  a  fine,  or 

ordering  the  defendant  to  be  imprisoned  until  the  fine  is 

paid,  he  must  be  held  in  custody  during  the  time  specified 

in  the  judgment,  unless  the  fine  is  sooner  paid. 

Jndgment^A  jndflrment  that  defendant  be  fined  three  hnndred 
dollars,  and  that  in  default  of  payment  he  be  imprisoned  in  the  county 
lail  not  exceeding  three  hundred  days,  is  a  substantial  compliance 
with  sectiqp  1209  of  this  God&-^  Cal.  205. 

1457.  Upon  payment  of  the  fine,  the  officer  must  dis- 
charge the  defendant,  if  he  is  not  detained  for  any  other 
legal  cause,  and  apply  the  money  to  the  payment  of  the 
expenses  of  the  prosecution,  and  pay  over  the  residue,  if 
any,  within  ten  days,  to  the  county  or  city  treasurer,  ac- 
cording as  the  offense  is  prosecuted  in  a  justice's  or  police 
court.  If  a  fine  is  imposed,  and  paid  before  commit- 
ment, it  must  be  applied  as  prescribed  in  this  section. 

This  section  and  section  1510,  pott,  are  to  be  construed  togethe^— 4ft 
Cal.  245. 

1458.  The  defendant,  at  any  time  after  his  arrest,  and 
before  conviction,  may  be  admitted  to  bail.  The  provis- 
ions of  this  Code  relative  to  bail  are  applicable  to  bail  in 
Justices,  or  Police  Courts. 

See  ante,  SS  822-29, 1268-1817. 

1459.  The  justice  or  judge  of  either  of  the  courts 
mentioned  in  this  chapter  may  issue  subpOBuas  for  wit- 
nesses, SA  provided  in  section  thirteen  hundred  and 
twenty-six,  and  punish  disobedience  thereof,  as  provided 
In  section  one  thousand  three  hundred  and  thirty-one. 

1460.  The  provisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  proceedings  in  the  courts  mentioned  in  this 
chapter. 

1461.  The  term  "Police  Courts,"  as  used  in  this  and 
the  succeeding  chapter,  includes  Police  Judges'  Courts, 
Police  Courts,  and  all  courts  held  by  mayors  or  recorders  ' 
in  incorporated  cities  or  towns. 
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CHAPTER  n 

APPBALB  TO  BUPEBIOB  COX7BT8. 

S  1468.  Appeals,  When  allowed. 

S  1467.  Appeals,  how  taken,  heard,  and  deteiminod. 

S  1468.  Statement  on  appeaL 

S  1469.  If  new  trial  granted,  in  what  court  had. 

S  1470.  Proceedings,  if  appeal  is  dismissed  or  Jodgment  afflzmed. 

1466.  Either  party  may  appeal  to  the  Superior  Court 
of  the  county  from  a  judgment  of  a  Justice's  or  Police 
Court,  in  like  cases  and  for  like  cause  as  appeals  may  be 
taken  to  the  Supreme  Court.    [In  effect  April  12th,  1880.] 

See  26  CaL  635. 

1467.  The  appeal  is  taken,  heard,  and  determined  as 
provided  in  title  nine,  part  two,  of  this  Code. 

See  ante,  SS  1235-6S. 

1468.  The  appeal  to  the  Superior  Court  from  the  judg- 
ment of  a  Justice's  or  Police  Court  is  heard  upon  a  state- 
ment of  the  case  settled  by  the  justice  or  police  judge, 
embodying  such  rulings  of  the  court  as  are  excepted  to, 
which  statement  must  be  filed  with  and  settled  by  the 
court  within  ten  days  after  filing  notice  of  appeal.  [In 
effect  April  12th,  188a] 

See  26  Cal.  635. 

1469.  If  a  new  trial  is  granted  upon  appeal,  it  must 
be  had  in  the  Superior  Court.    [In  effect  April  12th,  1880.] 

See  26  Cal.  635. 

1470.  If  the  appeal  is  dismissed  or  the  judgment 
affirmed,  a  copy  of  the  order  of  dismissal  or  judgment  of 
affirmance  must  be  remitted  to  the  court  below,  which 

may  proceed  to  enforce  its  sentence. 

Jurisdiction.— The  Superior  Court  has  jurisdiction  on  habeas  corpus 
to  issue  any  and  all  process  necessary  to  the  execution  of  its  Judgment, 
as  over  a  person  arrested  on  a  berch>wanant  after  ftfflnnance  of 
Judgment— 64  CaL  345;  see  Const.  Cal  art.  6,  $  & 
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CHAPTER  I. 

OF  THB  WRIT  OF  HABTCAS  CORPUS. 

S  1473.  Who  may  prosecute  wri^. 

S  1474.  Application  for,  how  made. 

S  1475.  By  whom  issued,  and  before  whom  retornable. 

§  1476.  Writ  must  be  grranted  without  delay. 

%  1477.  Writ,  what  to  contain. 

S  1478.  How  served. 

%  1479.  Proceedings  upon  disobedience  to  the  writ. 

S  1480.  Return,  what  to  contain. 

§  1481.  Body  must  be  produced,  when. 

$  1482.  Hearing  without  production  of  the  body. 

S  1483.  Hearing  on  return. 

S  1484.^  Proceedings  on  the  hearing. 

.S  1485.'  When  court  may  discharge  the  parl7. 

S  1486.  When  to  remand  piui;y. 

S  1487.  Grounds  of  discharge  In  certain  cases. 

§  1488.  Not  to  be  discharged  for  defect  of  form  in  warrant 

§  1489.  Proceedings  on  defective  warrant. 

S  1490.  Writ  for  purposes  of  bail. 

S  1491.  Judge  may  take  bail. 

S  1492.  Judge,  when  to  remand. 

S  1493.  Person  in  illegal,  may  be  committed  to  legal,  custody. 

§  1494.  Disposition  of  party,  pending  proceedings  on  return. 

S  1495.  I>ef ect  of  form  in  the  writ  immaterial,  when. 

S  1496.  Imprisonment  after  discharge,  when  permitted. 

S  1497.  Warrant  may  issue  instead  of  writ,  in  certain  cases. 

§  1498.  Warrant  may  include  person  charged  with  Illegal  detention* 

S  1499.  Warrant,  how  executed. 

§  1500.  Betum  and  hearing  on. 

§  1501.  Party  may  be  discharged  or  remanded. 

§  1602.  Writ  and  process  may  issue  at  any  time. 

§  1503.  By  whom  issued  and  when  returnable. 

§  1504.  Where  returnable. 

S  1505.  Damages  for  failure  to  issue  or  obey  the  writ. 

1473.  Every  person  unlawfully  imprisoned  or  re- 
strained of  his  liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  habeas  corpits,  to  inquire  into  the  cause 
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of  such  imprisonment  or  restraint.    [Approved  Maxch 

30th,  in  effect  July  1st,  1874.] 

Who  may  prosecute.— A  prisoner  is  entitled  to  a  writ  of  habeas 
corpus  as  a  matter  of  right,  except  when  he  is  committed  or  detained 
imaeraflnal  judgment— 16  Barb.  862.  It  may  be  employed  to  effect 
the  release  of  a  person  to  whom  apardon  has  been  addressed— 8 
Blatchf.  89;  2  Abb.  U.  S.  382;  8  How.  Fr.  478;  2  Parker  Gr.  B.  650.  A 
writ  of  habeas  corpus  ad  testificandum  may  be  allowed  to  bring  up  a 
prisoner  chained,  in  execution  upon  a  ed.  so.,  to  testify  in  relation  to 
his  own  application  for  a  discharge  as  an  insolvent— 5  Cowen,  176.  It 
is  not  the  proper  remedy  for  a  person  imprisoned  on  a  ca,  sa,  irregu- 
larly Issued;  the  remedy  is  by  motion  and  affidavit— 4  Johns.  317.  See 
Code  of  Cir.  Froc.  S§  33, 84. 

Persons  ont  on  bail  are  not  entitled  to  this  writ  directed  to  their 
bail— McCahon,  152.  Whether  the  court  may,  by  a  writ  of  habeas 
corpus  to  the  executive  officer  of  another  court,  take  a  prisoner  from 
the  custody  of  the  la,tter—qtieryt—7  Cush.  285.  It  cannot  be  used  as  a 
writ  of  quo  warranto  to  aeciue  a  question  of  usurpation  of  office— 3 
Barb.  162.  The  governor  of  a  State  is  not  vested  with  the  power  of 
its  suspension  imder  a  Constitution  giving  him  power  to  suppress  in- 
surrection—64  N.  C.  8U2.  The  prerogative  of  suspending  the  writ 
belongs  exclusively  to  Congress— I  Abb.  U.  S.  212;  21  Ind.  870;  Taney, 
246;  16  Wis.  359;  and  the  executive  discretion  may  be  inquired  into  in 
every  case  where  the  liberty  of  the  subject  is  involved— 5  Cal.  238;  see 
Fed.  Const,  art.  1,  §  9,  subd.  2;  Const.  Cal.  art.  1,  §  5. 

Writ,  when  it  lies.— The  writ  of  habeas  corpus  may  be  appealed  to 
for  the  purpose  of  settling  the  question  of  bail,  where  there  is  probable 
cause  against  the  party— 52  Ala.  811;  54  Cal.  75;  2  Asbm.  227;  id.  247;  3 
Brev.89;  15Fla.  633;  Dudley,  296;  3  Ind.  293;  11  Leigh,  665;  17  Mass. 
116;  id.  175;  8  Mo.  483;  66  Miss.  39;  30  id.  681;  2Pittsb.Bep.  362;  5  Rand. 
646 ;  see  43  Miss.  1 .  It  lies  for  redress  under  a  void  sentence— 8  Blatchf. 
89:  iSWalL  163;  49  Mo.  291:  9Nev.  43;  60  N.  Y.559;  8  Mich.  207;  30  id. 
60*2;  41  Tex.  488;  but  not  where  the  error  lies  simply  in  the  mode  of 
expressing  the  sentence— 26  Int.  Bev.  Rec.  11.  So,  the  averments  of  a 
sentence  of  conviction  cannot  be  disputed  on  a  writ  of  habeas  corpus, 
except  for  fraud,  non-identity,  or  want  of  Jurisdiction— 43  Cal.  455;  49 
id.  160. 

A  regtdar  demand  under  the  act  of  Congress,  and  warrant  of  the 
governor  to  surrender  a  fugitive,  cannot  be  inquired  into  on  habeas 
corpus— 4  Har.  (Del.)  572.  The  question  whether  the  Jury  was  prop- 
erly or  legally  discharged  because  of  inability  to  agree  cannot  be 
tried  on  habeas  corpus— 41  Cal.  219.  The  writ  cannot  be  used  by  a 
State  court  for  the  purpose  of  revising  arrests  under  Federal  process 
-21  How.  506:  13  mu.^7:  1  Abb.  uTs.  140;  37  Ala.  474;  9  Johns.  239; 
11  Mich.  298;  5  Nev.  154;  27  N.  J.  L.  409;  25  Wis.  390;  11  Blatchf.  79. 

1474.  Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is  intended, 
or  by  some  person  in  his  behalf,  and  niust  specify— 

1.  That  the  person  in  whose  behalf  the  writ  is  applied 
for  is  imprisoned  or  restrained  of  his  liberty,  the  officer 
or  person  by  whom  he  is  so  confined  or  restrained,  and 
the  place  where,  naming  all  the  parties,  if  they  are 
known,  or  describing  them,  if  they  are  not  kno\7n. 


3.  ThB  petition  muatlw  verified  by  the  oath  < 
iition  of  the  party  making  tba  application, 
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iriwia  iunad.— Ttw  ]udlcluT  havB  JorlHllBtliin  to  InvtaUgata 

wben  a  urtrM  arrested  aa  a  fuglclTs  from  jiuUm  from  otber 

8tiiM»~B0Bl.I&;aeawtf,SlMa.  State coDrtaandjndieiluie no au- 
UiDrltT  to  release  a  priicnier  on  balwaa  Borpni,  when  he  li  lu  the  cui- 
todi«tiieBDUiorltieB  at  the  United  Btatea,  unnuant  to  a  jadgmeut 
bTaPederaltrDMUialtuivlnEliirUidlctEon— 4»&l.l«3i  llHowTSl.    A 


courtwUlnotintervenelneiinullllon  easel  when  the  demandant 

IsaforelgnuTerelia— H  N.T.llO;  MM.  Y.  ail;  U  How.  Pr.IM;  Id.' 
Ml!  lilBerE.AB.ia. 

To  deprive  State  eowta  otJarUdlstlon  on  habeas  corpos  vlthla 
Slate  tenltorr  ceded  to  the  Cuiced  sutet,  such  Jurisdlctloa  most 
hwo  been  eqirBMlr  Hirrendered  by  the  State— 7  Oowen.  r.U   What  a 

Bnson  Is  unTawtDlly  held  under  ajudgraeiitor  a  JfedenU  court,  the 
tate  court  will  examine  tbe  record,  aaa  upon  aacerulnlng  the  fact 
will  dlschatgs  blni— 18  Wall.iaa:  but  a  scata  court  will  notanmt  a 
of  babeai  oorpna  to  a  person  comiolttea  under  an  act  cdTCoagr 
Charlt.  MI. 
When  the  InqnirrlnTolve*  aqncetJon  ol  conflict  be 
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oapaoltj— 11  OaI.nii.aiul  B  lo^  f iidns  miui  to  aM.  mart  bbv  M 
hail  to  oOlcers  out  oI  the  coanO^ld.  nw  statement  la  tba  Inolet- 
ment  of  aoDie  oOeius  knowa  to  the  law.  Is  esieD..al  to  the  jurlsdlcttoB 
of  the  court,  and  U,  therefore,  a  fact  to  be  Inqniied  Into— 11  Gal.  IIB. 
where  aoourt  or  competent  jmlsalcilan  refntesto  dlscbaise  on  habeaa 
corpns.acinirtoleoDcaneatJnrladictloDinair  decline  to  Issue  tba  writ 
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1475.  The  writ  of  habeas  corpus  may  be  granted — 

1.  By  the  Supreme  Court,  or  any  justice  thereof,  upon 
petition  by  or  on  behalf  of  any  person  restrained  of  his 
liberty  in  this  State.  When  so  issued  it  may  be  made 
returnable-  before  the  court,  or  any  justice  thereof,  or 
before  any  Superior  Court,  or  any  judge  thereof. 

2;  By  the  Superior  Courts,  or  a  judge  thereof,  upon  peti- 
tion by  or  on  behalf  of  any  person  restrained  of  his  liberty, 
in  their  xespective  counties.  [In  effect  February  18th, 
1880.] 

1476.  Any  court  or  judge  authorized  to  grant  the 
writ,  to  whom  a  petition  therefor  is  presented,  must,  if  it 
appear  that  the  writ  ought  to  issue,  grant  the  same  with- 
out delay. 

1477.  The  writ  must  be  directed  to  the  person  having 
custody  of  or  restraining  the  person  on  whose  behalf 
the  application  is  made,  and  must  command  him  to  have 
the  body  of  such  person  before  the  court  or  judge  before 
whom  the  writ  is  returnable,  at  a  time  and  place  therein 
specified* 

1478.  If  the  writ  is  directed  to  the  sheriff  or  other 
ministerial  officer  of  the  court  out  of  which  it  issues,  it 
must  be  delivered  by  the  clerk  to  such  officer  without 
delay,  as  other  writs  are  delivered  for  service.  If  it  is 
directed  to  any  other  pers'on,  it  must  be  delivered  to  the 
sheriff,  and  be  by  him  served  upon  such  person  by  deliv- 
ering the  same  to  him  without  delay.  If  the  person  to 
whom  the  writ  is  directed  cannot  be  found,  or  refuses 
admittance  to  the  officer  or  person  serving  or  delivering 
such  writ,  it  may  be  served  or  delivered  by  leaving  it 
at  the  residence  of  the  person  to  whom  it  is  directed,  or 
by  affixing,  it  to  some  conspicuous  place  on  the  outside 
either  of  his  dwelling-house  or  of  the  place  where  the 
party  is  confined  or  under  restraint. 

How  served.— The  writ  must  be  directed  to  the  person  having  ens- 
tody— 7  Ind.  611 ;  3  Wis.  1 ;  38  How.  Pr.  402;  on  whom  it  Is  to  be  served 
personally— 2  South.  545;  unless  service  is  waived  by  acceptance,  ex« 


§§  1479-SO  WBIT  OF  HABEAS  CORPUS.  582 

press  or  implied— 60  m.  390 :  and  due  notice  to  be  ffiveii  to  the  prose- 
eating  officer haylngjurisdlction  of  the  offense— 3  McLean,  121 ;  3  Ind. 


to  the  relator,  who  was  present  with  and  had  the  custody  of  the  pris- 
ener,  his  failure  to  ask  for  the  writ  for  the  purpose  of  making  hra  re- 
tum^was  an  acceptance  of  service  and  waiver  of  its  delivery  fo  him— 
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—60  ul.  390.  Where  a  person  in  prison  under  sentence  is  needed  for 
trial  on  another  charge,  the  writ  should  be  Issued,  directed  to  tbe 
keeper  of  the  prison,  stating  the  object  for  which  he  Is  wanted,  and 
conmianding  the  keeper  to  produce  nimt  lit  court— 38  Conn.  126. 

1479.  If  the  person  to  whom  the  writ  is  directed  re- 
fuses, after  service,  to  obey  the  same,  the  court  or  judge, 
upon  affidavit,  must  issue  an  attachment  against  such 
person,  directed  to  the  sheriff  or  coroner,  commanding 
him  forthwith  to  apprehend. such  person,  and  bring  him 
immediately  before  such  court  or  judge;  and  upon  being 
so  brought,  he  must  be  committed  to  the  jail  of  the  county 
until  he  makes  due  return  to  such  writ,  or  is  otherwise 

legally  discharged. 

Disobedience  of  writ.— Where  there  is  a  delay  in  obedience  to  the 
writ,  an  attachment  will  be  granted  to  enforce  obedience  onproof  of 
service  of  the  writ-2  Cliff.  89:  60  Dl.  390;  18  Johns.  152;  64  N.  CT  802;  id. 
816;  59 Fa.  St.  425;  2  South.  545.| 

1480.  The  person  upon  whom  the  writ  is  served  must 
state  in  his  return,  plainly  and  unequivocally. 

1.  Whether  he  has  or  has  not  the  party  in  his  oustody, 
or  under  his  power  or  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under 
his  restraint,  he  must  state  the  authority  and  cause  of 
such  imprisonment  or  restraint. 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  war- 
rant, or  other  written  authority,  a  copy  thereof  must  be 
annexed  to  the  return,  and  the  original  produced  and  ex- 
hibited to  the  court  or  judge  on  the  hearing  of  such  re- 
turn. 

4.  If  the  person  upon  whom  the  writ  is  served  had  the 
party  in  his  power  or  custody,  or  under  Ms  restraint,  at 
any  time  prior  or  subsequent  to  the  date  of  the  writ  of 
habeas  corpus,  but  has  transferred  such  custody  or  re- 
straint to  another,  the  return  must  state  particularly  to 
whom,  at  what  time  and  place,  for  what  cause,  and  by 
what  authority,  such  transfer  took  place. 
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6.  The  return  must  be  signed  by  the  person  making  the 
same,  and,  except  when  such  person  is  a  sworn  public 
officer,  and  makes  such  return  in  bis  official  capacity,  it 

must  be  verified  by  his  oath. 

Return  of  writ.— The  sickness  of  the  party  most  be  specially  re- 
turned and  verified  by  the  affidavit  of  a  medical  attendant  or  nurse— 2 
Tyler.  269.  A  copy  of  the  commitment,  If  not  filed  with  the  petition, 
must  be  produced— 2  Mass.  549.  The  cause  of  detention  must  be  re- 
turned—12  Wis.  52;  and  facts  Justifying  it  must  be  set  forth— 4  Johns. 
317 ;  2  Maule  &  S.  226.  The  material  facts  of  the  return  which  are  not 
denied  by  the  prisoner  must  be  taken  as  true— 1  Park.  Or.  R.  129. 

A  rale  to  appear  upon  a  habeas  corpus  cannot  be  taken  before  the 
return  day,  though  the  writ  be  actually  returned  before  that  time— 6 
Gowen,  391.  If  the  warden  of  the  prison  has  not  a  certified  copy  of  the 
judgment,  the  court  or  judge  will  give  a  reasonable  time  to  procure 
one,  and,  if  obtained,  wUl  quash  the  vn^t— 28  Gal.  247. 

1481.  The  person  to  whom  the  writ  is  directed,  if  it  is 
served,  must  bring  the  body  of  the  party  in  his  custody  or 
under  his  restraint,  according  to  the  command  of  the  writ, 
except  in  the  cases  specified  in  the  next  section. 

1482.  "When,  from  sickness  or  infirmity  of  the  person 
directed  to  be  produced,  he  cannot,  without  danger,  be 
brought  before  the  court  or  judge,  the  person  in  whose 
custody  or  power  he  is  may  state  that  fact  in  his  return  to 
the  writ,  verifying  the  same  by  affidavit.  If  the  court  or 
judge  is  satisfied  of  the  truth  of  such  return,  and  the 
return  to  the  writ  is  otherwise  sufficient,  the  court  or 
judge  may  proceed  to  decide  on  such  return  and  to  dispose 
of  the  matter  as  if  such  party  had  been  produced  on  the 
writ,  or  the  hearing  thereof  may  be  adjourned  until  such 
party  can  be  produced. 

Non-production  of  body.— The  excuse  for  non-production  of  the 
body  must  be  direct  and  not  evasive;  as,  that  the  party  has  not  the 

Seraon  in  his  possession,  custody,  or  power— 5  Crauch  C.  G.  622;  10 
ohns.  328;  and  when  it  Is  explicit  and  is  not  Impugned,  the  writ  should 
be  quashed— 1  Brewst.  541;  3  id.  5^;  see  McGahon,  152. 

1483.  The  court  or  judge  before  whom  the  writ  is 
returned  must,  immediately  after  the  return,  proceed  to 
hear  and  examine  the  return,  and  such  other  matters  as 
may  be  properly  submitted  to  their  hearing  and  consider- 
ation. 

Hearing  on  return.— Where  a  court  of  record  has  Jurisdiction,  Its 
action  cannot  be  reviewed  on  habeas  corpus,  no  matter  how  gross  may 
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be  the  mistakes  of  law  or  fact,  except  in  cases  of  fraud-^^M  Cal.  82;  the 
remedy  is  by -writ  of  error— 55  Ga.  435;  7  OMo  St.  81;  1  Wliart.439;  8 
Serg.  A  R.  71;  nor  will  tbe  Judgment  of  a  court-martial  be  reviewed 
on  habeas  corpus— 10  Hun,  63;  11  Serg.  <&  B.  93;  2  S«twy.43;  nor  of  a 
military  commission— 1  Wall.  243;  nor  of  a  naval  court-martial— 3 
Sawy.  396;  nor  summary  convictions  by  justices  of  the  peace— 1  City 
H.  Kec.  153;  nor  committals  for  contempt  by  a  court  havmg  authority 
—13  Abb.  Pr.  459;  5  Hill,  164;  12  Nev.  158;  26  Pa.  St.  9;  39  id.  9:  unless 
the  court  transcends  the  statutory  limits  of  Its  authority— 16  Abb.  pr. 
N.  S.  88;  24  La.  An.  119;  S4  Tex.  668. 

The  writ  of  habeas  corpus  is  not  given  for  the  purpose  of  review- 
ing Judgments  or  orders— 51  Cal.  376;  35  id.  100:  so,  whether  an  order 
holding  an  accused  person  to  answer  a  criminal  charge  is  erroneous  or 
was  erroneously  entered,  is  not  reviewable  on  habeas  corpusr-51  Cal. 
376.  The  inquiry  cannot  go  behind  the  sentence  of  a  court  of  compe- 
tent Jurisdiction— 3  McLean,  89:  2  Gratt.  588;  3  Parker  Cr.  B.  562.  Xt  is 
not  the  province  of  the  writ  to  review  errors  or  the  sul&ciency  of 
errors  beiore  It,  but  only  to  ascertain  whether  there  was  Ivurisdlction 
to  pronounce  the  sentence  of  commitment,  and  whether  the  co]:nmit- 
ment  was  in  due  form— 31  Cai.  619;  85  id.  101:  1  Barb.  840;  4  Mo.  614:  4 
Parker  Cr.  B.  9;  5  Hill,  167;  7  Abb.Pr.^06.  If  the  court  Whose  Judg- 
ment is  assailed  be  one  of  competent  Jurisdiction,  the  <mly  inquiry 
wlU  be  whether  the  Judgment,  as  rendered,  is,  on  its  face,  certain  and 
definite  in  terms— 43  Cal.  457;  and  this  rule  applies  to  Judgments  of  a 
police  court-43  Cal.  457 ;  47  id.  128. 

Tho  arerments  of  a  sentence  of  conviction  cannot  be  disputed  on 
a  writ  of  habeas  corpus  unless  impeachable  for  fraud,  non-identity,  or 
want  of  Jurisdiction— 43  Cal.  455:  49 Id.  160;  93  U.  S.  18;  2  Sawy.  369;  12 
Allen,  191:  2  Gratt.  588:  45  Ala.  15;  M  id.  34;  1  HUl,  877;  2  Pick.  172;  10 
id.  434;  4  Parker  Cr.  B.  9;  9  Serg.  4b  B.  71 ;  25  Ohio  St.  426;  74  N.  C.  607; 
44  Mo.  181;  40  Tex.  451. 

A  State  court  may  determine  Whether  the  Federal  arrest  is  legal— 
42  Barb.  479:  Bright.  N.  P.  4;  id.  26U;  7  Cush.  285:  3  Grant  Cas.  437:  id. 
447;  12  N.  H.  194;  24 Pick.  227;  7  Fa.  St.  336;  6  Ohio  St.  56;  9  id.  78;  44 
Barb.  106:  45  id.  143;  24  How.  Pr.  247:  25  id.  149:  contra,  40  Barb.  62;  48 
id.  259:  45  How.  Pr.  294;  but  seer  107  Mass.  172;  16  Iowa,  600;  28  id.  89:  20 
Ind.  505 ;  11  Blatchf .  79.  That  it  is  the  duty  of  the  Federal  niMrshal  to 
resist  such  process— 21  How.  506;  13  Wall.  397:  5  McLean,  92;  6  id.  355; 
yet  the  writ  may  issue  from  a  Federal  court  to  relieve/a  person  under 
arrest  by  State  court  process*  when  in  alleged  violation  of  the  Consti- 
tution of  the  United  States— 1  Abb.  U.  S.  140;  2  id.  265;  2  WaU.  Jr. 
A21;  2  Woods.  428;  5  Am.  Lftw  Beg.  659;  see  3  DUl.  116}  1  H«ghes, 
571 ;  but  it  Is  otherwise  where  the  matter  relates  solely  to  State  JurLs- 
diction-3  How.  103;  5  McLean,  174 ;  1  Gall.  1. 

Where  a  coort  of  reconi  has  jurisdiction,  its  action  cannot  be  cole 
laterally  impeached,  except  for  fraud— 44  Cal.  32;  1  Hill,  154;  65  Me. 
129;  86  Miss.  627;  27  Mich.  1:  30  id.  266;  9  Nev.  71;  6  id.  3^  26  Pa.  St. 
279;  3  Tex.  Ct.  App.  345:  6  Yt.  509;  2  Parker  Cr.  B.  650;  1  Watts,  66;  84 
Wis.  177 ;  41  id.  51(.  The  question,  whether  an  order  holding  an  ac- 
cused person  to  answer  on  a  criminal  charge  Is  erroneous  or  was  irreg- 
ularly entered,  cannot  be  considered  on  an  application  for  the  dis- 
charge of  the  accused  oh  habeas  corpus— 51  Cai.  875.  The  court  will 
not  Inquire  into  the  regularity  of  the  proceediiups  bef <Hre  the  Judge 
who  issued  the  warrant,  but  only  as  to  his  colorable  -authorlty-^l 
Barb.  340. 

Where  it  appeared  that  the  prisoner  was  detained  under  a  warrant 
issued  upon  a  complaint  on  oath,  it  is  proper  for  the  court  to  go  be- 
hind the  warrant  and  inquire  into  the  legality  of  the  imprisonment^ 
1  Parker  Cr.  B.  224/  id.  429.  Where  it  appears  that  the  prisoner  is 
detained  on  a  commitment  for  examination  as  an  alleged  fugitive 
from  Justice,  the  fact  tiiat  his  examination  is  not  finished  is  no  ground 
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for  omitting  to  inquire  into  the  legality  of  his  detention— 1  Sand.  701. 
The  only  inquiry  &,  whether  the  warrant  on  which  he  is  arrested  re- 
cites tlwt  he  has  been  denumded  by  the  executive  of  the  State  from 
which  he  is  cliarged  to  have  fled,  and  that  a  copy  of  the  indictment, 
or  an  affidavit  charging  him  with  having  committed  crime,  oeitifled  as 
authentic,  has  been  presented— 9  Weno.  212. 

Where  the  return  states  that  the  prisoner  is  detained  by  virtue  of 
process,  the  validity  and  existence  or  the  process  are  the  only  facts 
which  can  be  investigated.  The  sufficiency  of  the  evidence  on  which 
it  issued  cannot  be  inquired  into— 4  Barb.  31.  Formerly  the  Supreme 
Court  could  exercise  Its  appellate  Jurisdiction  by  mews  of  the  writ— 
1  Cai.  143;  in  cases  of  contempt  as  well  as  others— 7  id.  181:  but  under 
the  Constitution  as  amended,  the  jurisdiction  is  original— 23  id.  26. 
Oil  hearing  of  the  writ,  the  constitutionality  of  the  law  authorizing 
the  arrest  will  not  be  considered— 47  Mo.  164. 

1484.  The  party  brought  before  the  court  or  judge,  on 
the  return  of  the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  return,  or  except 
to  the  sufficiency  thereof,  or  allege  any  fact  to  show  either 
that  his  imprisonment  or  detention  is  unlawful,  or  that  he 
is  entitled  to  his  discharge.  The  court  or  judge  must 
thereupon  proceed  in  a  summary  way  to  hear  such  proof 
as  may  be  produced  against  such  imprisonment  or  detec- 
tion, or  in  favor  of  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require,  and  have  full 
X>ower  and  authority  to  require  and  compel  the  attendance 
of  witnesses,  by  process  of  subpcena  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary  to 
a  full  and  fair  hearing  and  determination  of  the  case. 

1485.  If  no  legal  cause  is  shown  for  such  imprison- 
ment or  restraint,  or  for  the  continuation  thereof,  such 
court  or  judge  must  discharge  such  party  from  the  cus- 
tody or  restraint  under  which  he  is  held. 

Discharge  of  party.— If  the  arrest  be  on  void  process,  the  relator 
should  be  discharge^— 3  Binn.  33;  1  Dudley,  296;  2  Ya.  Cas.  M4;  as 
where  the  warrants  had  no  seal— 2  Cranch,  612;  Z\i  Me.  366;  2  B.  L  436: 
3  Yen.  392.  Where  a  prisoner  shows  that  he  Is  held  under  a  Judgment 
of  a  Federal  court,  made  without  authority  of  law,  the  Supreme  Court 


ascertain  that  fact,  and  If  found  to  be  so,  will  discharge  the  prisoner— 
IS  WaU.  163;  43  Cal.  455;  46  id.  112;  9  Nev.  43;  49  Mo.  291. 

Where  a  prisoner  is  brought  before  a  judge,  he  may  inquire  into 
the  Jurisdiction  of  the  tribunal  by  which  he  was  committed,  and  if  he 
can  show  it  had  no  jurisdiction,  he  is  entitled  to  his  discharge— 61 
Barb.  6lw. 

Where  it  appears  from  the  return  of  the  writ  that  the  prisoner  is 
in  custody  under  process  of  any  State  court,  judge,  or  ofAci^r  thereof. 
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he  8baU  be  discbarged,  if  It  appears  tbat  tbe  court,  Judce,  or  cHLcvr 
exceeded  Its  Jarisdiction,  or  that  the  warrant  was  issaed  In  a  case  not 
aUowed  by  law— 35  Cai.  108.  He  may  proceed  to  inquire  whether  the 
iudictment  charges  any  offense  known  to  the  law,  and  upon  deter- 
minhig  that  it  does  not,  may  discharge  the  prisoner~22  Cal.  178. 

A  party  committed  for  contempt  may  be  discharged  where  it  ap- 
pears that  the  suit  in  which  the  contempt  occurred  has  abated— 7  Cal. 
175.  When  the  process  is  from  a  sister  State,  and  is  regular,  a  dis- 
charge will  not  be  granted,  supposing  tbe  Identity  of  the  partyand 


Where  females  are  brought  before  a  court  on  a  return  to  the  writ, 
and  the  person  in  whose  custody  they  are  neither  shows  nor  claims 
any  right  to  detain  them,  they  wiU  be  discharged— 1  CaL  157. 

Where  there  are  two  groonds  of  detention,  one  good  and  the  other 
bad,  the  court  may  discharge  the  prisoner  as  to  the  TOid  cause,  and 
remand  him  as  to  the  other— 14  Wend.  472.   If  after  discharge  by  one 

iudgo  the  relator  be  rearrested,  he  should  be  discharged  by  another 
udge  of  co-ordinate  powers— 2  Brewst.  545;  1  Parker  Cr.  B.  129;  5 
Sinn.  304;  43  Tex.  679. 

A  person  committed  upon  an  indictment  for  murder  cannot  be  dis- 
charged upon  habeas  corpus  by  proving  his  innocence,  but  must  abide 
the  event  of  a  trial-1  mu,  377 ;  5  Parker  Cr.  B.  77. 

After  judgment  reyersed  in  the  Supreme  Court,  tiie  refusal  of  the 
County  Court  to  order  the  prisoner  brought  back  for  a  new  trial  Is  no 
ground  for  a  discharge  on  habeas  corpus— 46  Cal.  113.  An  order  of  an 
officer  diischarging  a  prisoner  from  custody  is  good  until  reversed,  if 
he  have  no  lurisdiction,  otherwise  the  order  may  be  treated  as  void— 
7  Hill,  301. 

The  refusal  of  the  lower  conrt,  after  the  prisoner  has  been  sen- 
tenced and  sent  to  the  State  prison,  to  order  him  brought  back  to  the 
county  for  new  trial  on  reversal  of  the  judgment  on  appeal,  is  no 
ground  for  his  discharge  from  custody  on iiabeas  corpus— 46  Cal.  113. 
The  discharge  of  the  prisoner  is  a  protection  to  the  sheriff  who  had 
him  in  custody,  although  the  discharge  was  erroneously  granted— 3 
Barb.  37.  A  discharge  is  no  bar  to  subsequent  proceedings  for  the 
same  offense— 50  N.  Y.  182;  1  La.  An.  413;  43  III.  608;  3  Thomp.  A  C.  189; 
1  Hun,  27;  contra,  64  Mo.  205.  An  improper  discharge  of  a  Jury  does 
not  operate  as  an  acquittal— 27  CaL  294. 

1486.  The  court  or  judge,  if  the  time  during  which 
such  party  ma;  be  legally  detained  in  custody  has  not 
expired,  must  remand  such  party,  if  it  appears  that  he  is 
detained  in  custody — 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of 
the  United  States,  in  a  case  where  such  conrt  or  judge  has 
exclusive  jurisdiction;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any 
competent  court  of  criminal  jurisdiction,  or  of  any  process 

issued  upon  such  judgment  or  decree. 

When  to  remand  prisoner.— To  authorize  the  remand  of  a  prisoner 
held  on  an  Irregular  commitment,  the  testimony  most  be  prodoeed  on 
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the  tetnni  of  the  writ,  or  at  the  hearing.  A  sabseqnent  flay  is  too  late 
—1  SsdO.  701;  8  Zah.  all.  If  it  appears  that  the  commltmetit  to  the 
State  prison  is  void,  and»  farther,  that  there  is  a  valid  judgment  ren- 
dered by  a  competent  court  of  whieh  a  certified  copy  can  be  obtained, 
the  court  or  judge  will  order  the  prisoner  to-be  retained  until  a  certi- 
fied copy  can  be  obtained,  and  if  obtained,  remand  him— 31  Cal.  619. 

If  a  probable  canse  of  guilt  is  shown  at  the  hearing  he  must  be  held 
to  trial,  though  the  offense  proved  is  not  specifically  that  charged— 2 
Bailey,289;  4Har.(Del.)575: 65  Me.  129: 9  Oa.73:  OBaud.676.  Where  the 
offense  charged  is  so  defectively  set  forth  in  the  warrant  of  commit- 
ment that  the  party  cannot  be  held  thereunder,  but  it  appears  he  ought 
not  to  be  discharged,  the  judge  ought  to  hold  the  party  for  examina- 
tion, and  cause  the  complainants  and  witnesses  to  attend  before  him 
for  that  purpose— 19  GaL  133. 

1487.  If  it  appears  on  the  return  of  the  writ  that  the 
prisoner  is  in  custody  by  virtue  of  process  from  any  court 
of  this  State,  or  judge  or  officer  thereof,  such  prisoner  may 
be  discharged  in  any  of  the  following  cases,  subject  to  the 
restrictions  of  the  last  section — 

1.  When  the  jurisdiction  of  such  court  or  officer  has 
been  exceeded. 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  event  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  a  discharge. 

3.  When  the  process  is  defective  in  some  matter  of 
substance  required  by  law,  rendering  such  process  void. 

4.  When  the  process,  though  proper  in  form,  has  been 
Issued  in  a  case  not  allowed  by  law. 

5.  When  the  person  having  the  custody  of  the  prisoner 
is  not  the  person  allowed  by  law  to  detain  him. 

6.  Where  the  process  is  not  authorized  by  any  order, 
judgment,  or  decree  of  any  court,  nor  by  any  provision  of 
law. 

7.  Where  a  party  has  been  committed  on  a  criminal 
charge  without  reasonable  or  probable  cause. 

1488.  If  any  person  is  committed  to  prison,  or  is  in 
custody  of  any  officer  on  any  criminal  charge,  by  virtue  of 
any  warrant  of  commitment  of  a  justice  of  the  peace, 
such  person  must  not  be  discharged  on  the  ground  of  any 
mere  defect  of  form  in  the  warrant  of  commitment. 

Not  discharged  for  formal  defeots.— Where  a  party  is  held  in  cus- 
tody under  an  order  r^^ilar  on  Its  face,  he  cannot  be  discharged  oa 
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babeas  corpus  because  of  error;  the  remedy  is  by  appeid— 44  CaL  85;  35 
Id.  100;  44  Id.  679;  51  Id.  376.  Formal  defects  Id  process  cumot  be  cor- 
rected by  habeas  corpus.  The  remedy  Is  by  motion  to  set  it  aside,  or 
by  certiorari— 3  Barb.  37.  A  prlsoaer  committed  on  final  process  will 
not  be  discharged  by  reason  of  defects  in  the  Jnd^iment,  unless  it  is  ab. 
solutely  void— 1  CaL  9. 

The  court  will  not  discharge  the  prisoner  for  merely  formal  defects, 
or  variance,  or  misstatements  of  the  offense— 28  Cal.  247;  4  Crancb  C. 
G.  75;  2  id.  612;  4  Dall.  413;  1  HIU,  154;  4  Uar.  (Del.)  575;  18  Johns.  305; 
5  Cowen,  12;  11  Nev.  287.  The  omlssiou  of  the  name  of  the  party  in  a 
commitment  to  appear  before  the  grand  Jury  is  not  such  a  defect  as 
will  entitle  the  party  to  discharge  on  habeas  corpus— 42  Cai.  199. 

The  action  of  the  court  on  a  writ  of  habeas  corpus  is  not  reviewable 
on  error— 2  Cal.  424;  10  Gray,  240;  6  Johns.  429;  4Pen.  &  W.  82;  29  Pa. 
St.  129;  4  GUI.  804;  34  Iowa,  184;  5  Ala.  18;  9  Miss.  690;  1  La.  An.  413; 
44  Tex.  467;  10  Cent.  L.  J.  5;  contra.  6  Johns.  337;  unless  irremediable 
injury  may  be  done— 14  Peters,  540;  18  How.  807;  6  McLean,  360;  and 
see  38  Conn.  321;  81  Md.  329;  36  Ala.  806;  2  Tex.  Ct.  App.  066;  28  DJ. 
410. 

The  decision  of  an  officer  having  power  to  issue  and  decide  upon  a 
writ  of  habeas  corpus  upon  any  subsequent  application  is  conclusive 
between  the  same  parties  when  the  subject-matter  is  the  same,  and 
there  are  no  new  facts— 1  Parker  Cr.  R.  129;  5  Id.  113:  but  a  prior  de- 
cision under  a  previous  writ  is  not  conclusive  where  the  first  decision 
cannot  be  reviewed  by  the  writ  of  error— 6  id.  276. 

1489.  If  it  appears  to  the  court  or  judge,  by  affidavit 
or  otherwise,  or  upon  the  inspection  of  the  process  or 
warrant  of  commitment,  and  such  other  papers  in  the 
proceedings  as  may  be  shown  to  the  court  or  judge,  that 
the  party  is  guilty  of  a  criminal  offense,  or  ought  not  to 
be  discharged,  such  court  or  judge,  although  the  charge  is 
defective  or  unsubstantially  set  forth  in  such  process  or 
warrant  of  commitment,  must  cause  the  complainant  or 
other  necessary  witnesses  to  be  subpoenaed  to  attend  at 
such  time  as  ordered,  to  testify  before  the  court  or  judge; 
and  upon  the  examination  he  may  discharge  such  prisoner, 
let  him  to  bail,  if  the  pffense  be  bailable,  or  recommit  him 
to  custody,  as  may  be  just  and  legal. 

Examination  of  case.— When  the  case  does  not  rest  on  the  return, 
the  court  may  go  into  the  merits— 1  Parker  Cr.  B.  187;  id.  224:  see  30 
V.  J.  L.  274.  The  Justice  who  issued  the  warrant,  and  the  clerk  of 
bis  court,  may  be  witnesses  to  prove  on  what  papers  the  warrant  is- 
sued—3  Zab.811.  In  a  proceeding  by  habeas  corpus,  in  the  United 
States  District  Court,  the  petitioner  is  a  competent  witness  as  to  a 
question  of  fact— 6  Parker  Cr.  B.  276.  On  a  traverse  to  a  return,  the 
process  by  which  the  prisoner  is  held  being  regular  on  its  face,  the 
burden  of  proof  is  on  the  prisoner— 1  Sand.  701. 

The  prisoner  may  show  the  grounds  of  his  arrest  and  detention, 
by  the  best  testimony  at  hand,  or  which  ho  can  procure  with  reason 
able  diligence— 1  Sand.  701  j3  Zab.  311;  and  evidence  aliunde  is  admis- 
sible—5  Parker  Cr.  B.  62.   Where  a  person  is  committed  by  the  magis- 
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trate,  addlttonal  evidence  maybe  submitted  to  show  that  the  prisoner 
is  leg^y  detaiiied-4  Parker  Cr.  B.  ()56. 

It  is  not  competent  to  retry  Issues  of  fact,  or  to  review  the  proceed- 
ings  of  the  trial— 19  CaL  190.  If  bail  has  been  taken,  and  is  deemed  suf- 
ficient security  for  bis  appearance,  the  court  may  permit  it  to  stand; 
if  not,  the  court  may  order  him  into  custody,  either  for  the  purpose 
ofprocuring  additional  bail  or  for  bis  detention  until  trial— 35  cal.  108. 
Where  it  does  not  appear  to  the  court  that  the  prisoner  is  in  fact 
guilty  of  amy  ciiminai  offense,  be  jnust  be  discharged— 49  GaL  437 ;  see 
64  id.  103. 

• 

1490.  When  a  person  is  imprisoned  or  detained  in 
custody  on  any  criminal  charge,  for  want  of  bail,  such 
person  is  entitled  to  a  writ  of  habeas  corpus  for  the  pur- 
pose of  giving  bail,  upon  averring  that  fact  in  his  petition, 
without  alleging  that  he  is  illegally  confined. 

Writ  for  purpose  of  bail.— Where  application  is  made  to  be  admit- 
ted to  bail  before  indictment,  inquiry  as  to  guilt  or  innocence  must  l)e 
confined  to  the  proof  on  which  the  commitment  was  ordered— 1  Hill. 
877 :  6  Parker  Cr.  B.  77.  The  indictment  is  conclosive  as  to  the  amount 
of  bail— 19  Cal.  539;  1  Burr.  TrL  SlO;  3  Wash.  C.  C.  224;  4  Parker  Cr.  B. 
651:  but  see  34  Ala.  270;  83  lU.  497:  20  N.  H.  160;  2  Parker  Cr.  B.  570; 
43  Uiss.  1 ;  25  Tex.  45.  No  appeal  lies  from  an  order  admitting  a  party 
to  ball  on  habeas  corpus— 40  Cal.  627 ;  see  64  id.  103. 

1491.  Any  judge  before  whom  a  person  who  has  be^n 
committed  on  a  criminal  charge  may  be  brought  on  a  writ 
of  habeas  corpus,  if  the  same  is  bailable,  may  take  an  un- 
dertaking of  bail  from  such  person  as  in  other  cases,  and 
filo  the  same  in  the  proper  court. 

See  54  Cal.  103. 

1492.  If  a  party  brought  before  the  court  or  judge  on 
the  return  of  the  writ  is  not  entitled  to  his  discharge,  and 
is  not  bailed,  where  such  bail  is  allowable,  the  court  or 
judge  must  remand  him  to  custody  or  place  him  under 
the  restraint  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was  is  legally  entitled 
thereto. 

Bee  54  Cal.  103. 

1493.  In  cases  where  any  party  is  held  under  illegal 
restraint  or  custody,  or  any  other  person  is  entitled  to  the 
restraint  or  custody  of  such  party,  the  judge  or  court  may 
order  such  party  to  be  committed  to  the  restraint  or  cus* 
tody  of  such  person  as  is  by  law  entitled  tliereto. 

Pen.  Cods.— 50« 
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1494.  Until  judgment  is  given  on  the  return,  the 
court  or  judge  before  whom  any  party  may  be  brought  on 
such  writ  may  commit  him  to  the  custody  of  the  sheriff 
of  the  county,  or  place  him  in  such  care  or  under  such 
custody  as  his  age  or  circumstances  may  require. 

1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for 
defect  of  form,  if  it  sufficiently  appear  therefrom  in  whose 
custody  or  under  whose  restraint  the  party  imprisoned-  or 
restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought. 

1496.  No  person  who  has  been  discharged  by  the  order 
of  the  court  or  judge  upon  habeas  corpus  can  be  again 
imprisoned,  restrained,  or  kept  in  custody  for  the  same 
cause,  except  in  the  following  cases : 

1.  If  he  has  been  discharged  from  custody  on  a  criminal 
charge,  and  is  afterwards  committed  for  the  same  offense, 
by  legal  order  or  process. 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
defect  of  the  process,  warrant,  or  commitment  in  a  crim- 
inal case,  the  prisoner  is  again  arrested  on  sufficient 
proof  and  conmiitted  by  legal  process  for  the  same  of- 
fense. 

1497.  When  it  appears  to  any  court  or  judge,  author- 
ized by  law  to  issue  the  writ  of  habeas  corpus,  that  any 
one  is  illegally  held  in  custody,  confinement,  or  restraint, 
and  that  there  is  reason  to  believe  that  such  person  will 
be  carried  out  of  the  jurisdiction  of  the  court  or  judge 
before  whom  the  application  is  made,  or  will  suffer  some 
irreparable  injury  before  compliance  with  the  writ  of 
habeas  corpus  can  be  enforced,  such  court  or  judge  may 
cause  a  warrant  to  be  issued,  reciting  the  facts,  and  di- 
rected to  the  sheriff,  coroner,  or  constable  of  the  county, 
commanding  such  officer  to  take  such  person  thus  held  in 
custody,  confinement,  or  restraint,  and  forthwith  bring 
him  before  such  court  or  judge,  to  be  dealt  with  accord- 
ing to  law. 
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1498.  The  court  or  judge  may  also  insert  in  such 
warrant  a  command  for  the  apprehension  of  the  person 
charged  with  such  illegal  detention  and  restraint. 

1499.  The  officer  to  whom  such  warrant  is  delivered 
must  execute  it  by  bringing  the  person  therein  named 
before  the  court  or  judge  who  directed  the  issuing  of  such 
warrant. 

1500.  The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restraint  may  make  return  to  such 
warrant,  as  in  case  of  a  writ  of  habeas  corpus,  and  the 
same  may  be  denied,  and  like  allegations,  proofs,  and 
trial  may  thereupon  be  had  as  upon  a  return  to  a  writ  of 
habeas  corpus. 

1501.  If  such  party  is  held  under  illegal  restraint  or 
custody,  he  must  be  dLscharged;  and  if  not,  he  must  be 
restored  to  the  care  or  custody  of  the  person  entitled 
thereto. 

1502.  Any  writ  or  process  authorized  by  this  chapter 
may  be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writSi  warrants,  process,  and  subpoenas  au- 
thorized by  the  provisions  of  this  chapter  must  be  issued 
by  the  clerk  of  the  court,  and,  except  subpoenas,  must 
be  sealed  with  the  seal  of  such  court,  and  served  and  re- 
turned forthwith,  unless  the  court  or  judge  shall  specify 
a  particular  time  for  any  such  return. 

1504.  All  such  wr^ts  and  process,  When  made  return- 
able before  a  judge,  must  be  returned  before  him  at  the 
county  seat,  and  there  heard  and  determined.  [In  effect 
February  18th,  1880.'] 

1505.  If  any  judge,  after  a  proper  application  is  made, 
refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or 
if  the  officer  or  person  to  whom  such  writ  may  be  directed 
refuses  obedience  to  the  command  thereof,  he  shall  for- 
feit and  pay  to  the  person  aggrieved  a  sum  not  exceeding 
five  thousand  dollars,  to  be  recovered  by  action  in  any 
court  of  competent  jurisdictioil. 
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CHAPTER  11. 

OF  CORONEBS'  INQUESTS   ANI>  DUUBS  OF  COBONSBS, 

S  1510.  Coroner  to  summon  Jury  to  inquire  Into  oauBO  of  death. 

S  1511.  Jurors  to  be  sworn. 

S  1512.  Witnesses  to  be  summoned. 

S  1513.  Witnesses  compelled  to  attend. 

S  1514.  Verdict  of  jury  in  writing.   What  to  contain. 

S  1515.  Testimony  in  writing,  and  where  filed. 

S  1516.  Exception. 

S  1517.  Coroner  to  issue  warrant,  when. 

S  1518.  Form  of  warrant. 

S  1519.  How  served. 

1510.  When  a  coroner  is  informed  that  a  person  has 

been  killed,  or  has  committed  suicide,  or  has  suddenly 

died  under  such  circumstances  as  to  afford  a  reasonable 

ground  to  suspect  that  his  death  has  been  occasioned  by 

the  act  of  another  by  criminal  means,  he  must  go  to  the 

place  where  the  body  is,  cause  it  to  be  exhumed  if  it  has 

been  interred,  and  summon  not  less  than  nine  nor  more 

than  fifteen  persons,  qualified  by  law  to  serve  as  jurors, 

to  appear  before  him  forthwith,  at  the  place  where  the 

body  of  deceased  is,  to  inquire  into  the  cause  of  the 

death. 

InqiieBt.--A  coroner  holding  an  inquest,  is  in  the  performance  of 
functions  Judicial  in  their  character— 44  CaL  458.  After  inquisition 
found,  a  second  Inquest  cannot  be  held  until  the  first  has  been  vaca- 
ted, and  a  new  inquiry  ordered  by  the  court— 4  Farker  Cr.  S.  819.  See 
PoL  Code,  §§  4285, 4290. 

1511.  When  six  or  more  of  the  jurors  attend,  they 
must  be  .sworn  by  the  coroner  to  inquire  who  the  person 
was,  and  when,  where,  and  by  what  means,  he  came  to 
his  death,  and  into  the  circumstances  attending  his  death; 
and  to  render  a  true  verdict  thereon,  according,  to  the 
evidence  offered  them,  or  arising  from  the  inspection  of 
the  body. 
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1512.  Coroners  may  issue  sabpoenas  for  witnesses, 
returnable  forthwith,  or  at  such  time  and  place  as  they 
may  appoint,  which  may  be  served  by  any  competent 
person.  They  must  smnmon  and  examine  as  witnesses 
every  person  who,  in  their  opinion,  or  that  of  any  of  the 
jury,  has  any  knowledge  of  the  facts,  and  may  summon  a 
surgeon  or  physician  to  inspect  the  body,  and  give  a  pro- 
fessional opinion  as  to  the  cause  of  the  death. 

1513.  A  witness  served  with  a  subposna  may  be  com- 
pelled to  attend  and  testify,  or  punished  by  the  coroner 
for  disobedience,  in  like  manner  as  upon  a  subpcena  issued 
by  a  justice  of  the  peace. 

1514.  After  inspecting  the  body  and  hearing  the  testi- 
mony, the  jury  must  render  their  verdict,  and  certify  the 
same  by  an  inquisition  in  writing,  signed  by  them,  and 
setting  forth  who  the  person  killed  is,  and  when,  where, 
and  by  what  means,  he  came  to  his  death;  and  if  he  was 
killed,  or  his  death  occasioned  by  the  act  of  another,  by 
criminal  means,  who  is  guilty  thereof. 

1515.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury  must  be  reduced  to  writing  by  the 
coroner,  or  under  his  direction,  and  forthwith  filed  by 
him,  with  the  inquisition,  in  the  office  of  the  clerk  of  the 
Superior  Court  of  the  county.    [In  effect  April  12th,  1880.] 

1516.  If,  however,  the  person  charged  with  the  com- 
mission of  the  offense  is  arrested  before  the  inquisition 
can  be  filed,  the  coroner  must  deliver  the  same,  with  the 
testimony  taken,  to  the  magistrate  before  whom  such 
person  may  be  brought,  who  must  return  the  same,  with 
the  depositions  and  statement  taken  before  him,  to  the 
office  of  the  clerk  of  ihe  Superior  Court  of  the  county. 
[In  effect  April  12th,  1880.] 

x517.  If  the  jury  find  that  the  person  was  killed  by 
another,  under  circumstances  not  excusable  or  justifiable 
by  law,  or  that  his  death  was  occasioned  by  the  act  of 
another  by  criminal  means,  and  the  party  committing 
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the  act  is  ascertained  by  the  inqolBition,  and  is  not  in 
custody,  the  coroner  must  issue  a  warrant,  signed  by  him, 
with  his  name  of  office,  into  one  or  more  counties,  as  may 
be  necessary  for  the  arrest  of  the  person  charged. 

1518.  The  coroner's  warrant  must  be  in  substantially 
the  following  f orm : 

"  County  of . 

"The  People  of  the  State  of  California  to  any  aher^f,  con- 
etdblef  marBhal,  or  policeman  in  this  State: 

"An  inquisition  having  been  this  day  found  by  a  cor- 
oner's jury  before  me,  stating  that  A.  B.  has  come  to  his 
death  by  the  act  of  G.  D.,  by  criminal  means,  (or  as  the 
case  may  be,  as  found  by  the  inquisition)  you  are  there- 
fore commanded  forthwith  to  arrest  the  above  named  G. 
D.  and  take  him  before  the  nearest  or  most  accessible 
magistrate  in  this  county. 

'*  Given  under  my  hand  this day  of  ^  a.  d. 

eighteen .    E.  F.,  Coroner  of  the  county  of ." 

1519.  The  coroner's  warrant  may  be  served  in  any 
county,  and  the  officer  serving  it  must  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  informa- 
tion before  a  magistrate,  except  that  when  served  in  an- 
other county  it  need  not  be  indorsed  by  a  magistrate  of 
that  county. 
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CHAPTER  m. 

OT   8BABCH-WARRAMTS. 

S  1523.  Search-vrarrant  defined. 

S  1324.  Upon  wbat  g^round  it  may  Issae. 

S  1525.  It  cannot  be  Issued  but  upon  probable  cause,  etc. 

§  1526.  Mf^trates  must  examine,  on  oath,  complainant,  etc 

S  1527.  Depositions,  wbat  to  contain. 

§  1528.  When  to  issue  warrant. 

S  1529.  Form  of  warrant. 

§  1530.  By  whom  served. 

S  1531.  Officer  may  break  open  door,  etc.,  to  execute  warrant. 

S  1532.  May  break  open  door,  etc.,  to  liberate  person  acting  in  his  aid. 

§  1533.  When  warrant  may  be  served  in  the  night. 

§  1534.  Witliin  what  time  warrant  must  be  executed. 

§  1535.  Officer  to  give  receipt  for  property  taken. 

§  1536.  Property,  how  disposed  of . 

$  1537.  Return  of  warrant  and  inventory  of  property  taken. 

S  1538.  Copy  of  inventory,  to  whom  delivered. 

§  1599.  Proceedings,  if  grounds  of  warrant  are  controverted. 

S  1540.  Property,  when  to  be  restored. 

§  1541k  Depositions,  warrants,  etc.,  to  be  returned  by  magistrate  to 

County  Court. 

S  1542.  Search  of  defendant  in  presence  of  magistrate.      / 

1523.  A  searcli-warrant  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal 
property,  and  bring  it  before  the  magistrate. 

1524.  .  It  may  be  issued  upon  either  of  the  following 
grounds: 

1.  When  the  property  was  stolen  or  embezzled; .  in 
which  case  it  may  be  taken  on  the  warrant,  from  any 
place  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  stolen  or  embezzled,  or  from 
any  person  in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a 
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felony;  in  which  case  it  maybe  taken  on  the  warrant 
from  the  place  in  which  it  is  concealed,  or  from  the  pos- 
session of  the  person  by  whom  it  was  used  in  the  com- 
mission of  the  offense,  or  from  any  person  in  whose 
possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the 
intent  to  use  it  as  the  means  of  committing  a  public  of- 
fense, or  in  the  possession  of  another  to  whom  he  may 
have  delivered  it  for  the  purpose  of  concealing  it  or  pre- 
venting its  being  discovered;  in  which  case  it  may  lye 
taken  on  the  warrant  from  such  person,  or  from  any  place 
occupied  by  him  or  under  his  control,  or  from  the  posses- 
sion of  the  person  to  whom  he  may  have  so  delivered  it. 

1525.  A  search-warrant  cannot  be  issued  but  upon 
probable  cause,  supported  by  affidavit,  naming  or  de- 
scribing the  person,  and  particularly  describing  the  prop- 
erty and  the  place  to  be  searched. 

1526.  The  magistrate  must,  before  issuing  the.  war- 
rant, examine  on  oath  the  complainant,  and  any  witnesses 
he  may  produce,  and  take  their  depositions  in  writing, 
and  cause  them  to  be  subscribed  by  the  parties  making 
them. 

Oath.— A  search-warrant  may  be  issued  on  oath,  where  property  has 
been  secreted— 1  Dowl.  &  B.  97.   See  anUf  §  1524. 

1527.  The  deposftions  must  set  forth  the  facts  tending 
to  establish  the  grounds  of  the  application,  or  probable 
cause  for  believing  that  they  exist. 

1528.  If  the  magistrate  is  thereupon  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that  there 
is  probable  cause  to  believe  their  existence,  he  must  issue 
a  Bteareh-warrant,  signed  by  him  with  his  name  of  office, 
to  a  peace  officer  in  his  county,  commanding  him  forth- 
with to  search  the  person  or  place  named,  for  the  property 
specified,  and  to  bring  it  before  the  magistrate. 

1529.  The  warrant  must  be  in  substantially  the  fol- 
lowing form : 
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"  County  of . 

**  The  People  of  the  State  of  California  to  any  tiheriff,  ctm^ 
stable,  marshal,  or  policeman  iji  the  county  of ; 

"  Proof,  by  affidavit,  having  been  this  day  made  before 
me  by  (naming  every  person  whose  affidavit  has  been 
taken),  that  (stating  the  grounds  of  the  application,  ac- 
cording to  section  one  thousand  five  hundred  and  twenty- 
five,  or  if  the  affidavit  be  not  positive,  that  there  is  proba- 
ble cause  for  believing  that  (stating  the  ground  of  the 
application  in  the  same  manner),  you  are  tlierefore  com- 
xnanded,  in  the  day-time  (or  at  any  time  of  the  day  or 
night,  as  the  case  may  be,  according  to  section  one  thou- 
sand five  hundred  and  thirty-three),  to  make  immediate 
search  on  the  person  of  G.  D.  (or  in  the  house  situ- 
ated  ,  (describing  it  or  any  other  place  to  be  searched, 

with  reasonable  particularity,  as  the  case  may  be)  for  the 
following. property  (describing  it  with  reasonable  par- 
ticularity); and  if  you  find  the  same  or  any  part  thereof, 
to  bring  it  forthwith  before  me  at  (stating  the  place). 

"Given  under  my  hand,  and  dated  this day  of 

—  ,  A.  D.  eighteen . 

**E.  F.,  Justice  of  the  Peace"  (or  as  the  case  may 

be). 

ReqvisiteB  of.— It  shoald  specify  the  place,  the  person,  and  the  thing 
to  be  found-38  Me.  30:  47  K  H.  544;  2  Met.  S29;  9  AUen,  910;  0  id.  SM; 
13  id.  52;  8  Gray,  539;  13  id.  454;  1  Conn.  40;  2  Iowa,  165. 


It  tnnst  accorately  specify  the  bnUdlng  to  be  searcbed— 109  Mass. 


can  any  other  article  than  that  specified  be  searched  for,  unless  to 
substantiate  proof  of  the  felony— 9  Dowl.  &  B.  224;  6  Barn.  A  C.  232. 

1530.  A  search-warrant  may  in  all  cases  be  served  by 
any  of  the  officers  mentioned  in  its  directions,  but  by  no 
other  person,  except  in  aid  of  the  officer  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

1531.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  a  house,  or  any- 
thing therein,  to  execute  the  warrant,  if,  after  notice  of 
his  authority  and  purpose,  he  is  refused  admittance. 
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Breaking  and  entering.— The  boose  may  be  brc^enopen  to  execate 
the  warraut*  in  case  of  a  felony,  bat  admittance  must  first  be  asked 
and  refused— 120  Mass.  190.  The  keys  ought  to  be  first  demandedr^l 
Me.  284. 

1532.  He  may  break  open  any  outer  or  inner  door  or 
window  of  a  house,  for  the  purpose  of  liberating  a  person 
who,  having  entered  to  aid  him  in  the  execution  of  the 
warrant,  is  detained  therein,  or  when  necessary  for  his 
own  liberation. 

1533.  The  magistrate  must  insert  a  direction  in  the 
warrant  that  it  be  served  in  the  day-time,  unless  the  affi- 
davits are  positive  that  the  property  is  on  the  person  or 
in  the  place  to  be  searched,  in  which  case  he  may  insert  a 
direction  that  it  be  served  at  any  time  of  the  day  or  night. 

1534.  A  search-warrant  must  be  executed  and  re- 
turned to  the  magistrate  who  issued  it  within  ten  days 
after  its  date ;  after  the  expiration  of  this  time  the  war* 
rant,  unless  executed,  is  void.  / 

1535.  When  the  officer  t&kes  property  under  the  war* 
rant,  he  must  give  a  receipt  for  the  property  taken  (speci- 
fying it  in  detail)  to  the  person  from  whom  it  was  taken 
by  him,  or  in  whose  possession  it  was  found;  or  in  the  ab- 
sence of  any  person,  he  must  leave  it  in  the  place  where 
he  found  the  property. 

1536.  When  the  property  is  delivered  to  the  magis- 
trate, he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it 
as  provided  in  sections  one  thousand  four  hundred  and 
eight  to  one  thousand  four  hundred  and  thirteen,  inclusive. 
If  it  was  taken  on  a  warrant  issued  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  one  thou- 
sand five  hundred  and  twenty-four,  he  must  retain  it  in 
his  possession,  subject  to  the  order  of  the  court  to  which 
he  is  required  to  return  the  proceedings  before  him,  or  of 
any  other  court  in  which  the  offense  in  respect  to  which 
the  property  taken  is  triable. 

1537.  The  officer  must  forthwith  return  the  warrant 
to  the  magistrate,  and  deliver  to  him  a  written  inventory 
of  the  property  taken,  made  publicly  or  in  the  presence 
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of  the  person  from  whoso  possession  it  was  taken,  and  of- 
the  applicant  for  the  warrant,  if  they  are  present,  verified 
by  the  affidavit  of  the  oi!icer  at  the  foot  of  the  inventory, 
and  taken  before  the  magistrate  at  the  time,  to  the  follow- 
ing effect:  "I,  E.  S.,  the  officer  by  whom  this  warrant 
was  executed,  do  swear  that  the  above  inventory  con- 
tains a  true  and  detailed  account  of  all  the  property  taken 
by  me  on  the  warrant." 

1538.  The  magistrate  must  thereupon,  if  required,  de- 
liver a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

1539.  If  the  grounds  on  which  the  warrant  was  issued 
be  controverted,  he  must  proceed  to  take  testimony  in  re- 
lation thereto,  and  the  testimony  of  each  witness  must  bo 
reduced  to  writing  and  authenticated  in  the  manner  pre- 
scribed in  section  eight  himdred  and  sixty-nine. 

1540.  If  it  appears  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was 
taken. 

1541.  The  magistrate  must  annex  together  the  dep- 
ositions, the  search-warrant  and  return,  and  the  inven- 
tory, and  return  them  to  the  next  term  of  the  county  court 
having  power  to  inquire  into  the  offenses  in  respect  to 
which  the  search-warrant  was  issued,  at  or  before  its 
opening  on  the  first  day. 

1542.  When  a  person  charged  with  a  felony  is  sup- 
posed by  the  magistrate  before  whom  he  is  brought  to 
have  on  his  ^person  a  dangerous  weapon,  or  anything 
which  may  be  used  as  evidence  of  the  commission 
of  the  offense,  the  magistrate  may  direct  him  to  be 
searched  in  his  presence,  and  the  weapon  or  other  thing 
to  be  retc^ined,  subject  to  his  order,  or  to  the  order  of  the 
court  in  which  the  defendant  may  be  tried* 
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CHAPTER  IV 

PBOCXEDINOB  AOAINST  ruOZnVBS  FBOM  JUSTZOE. 

S  1547.  Bewards  for  the  apprebension  of  fugitives  from  justice. 

S  IMS.  Fogitiyes  firom  another  State,  when  to  be  delivered  up. 

S  1519.  Magistrate  to  Issue  warrant. 

S  1550.  Proceedings  for  the  arrest  and  commitment  of  the  person 

charged. 

S  1551.  When  and  for  what  time  to  be  committed. 

S  1552.  His  admission  to  bail. 

S  }fiSi*  Magistrate  must  notify  district  attorney  of  the  arrest. 

S  1554.  I>ut7  of  the  district  attorney. 

S  1555.  Person  arrested,  when  to  be  discharged. 

1 1556.  Magistrate  to  return  his  proceedings  to  Superior  Court. 

S  1557.  Fugitives  from  this  State— accounts. 

S  1558.  No  fee  to  be  paid  to  public  officer  procuring  surrender. 

1547.  The  governor  may  offer  a  reward,  not  exceeding 
one  thousand  dollars,  payable  out  of  the  general  fund,  for 
the  apprehension — 

1.  Of  any  convict  who  has  escaped  from  the  State 
prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with 
the  commission  of,  an  offense  punishable  with  death. 

1548.  A  person  charged  in  any  State  of  the  United 
States  with  treason,  felony,  or  other  crime,  who  flees  from 
justice  and  is  found  in  this  State,  must,  on  demand  of  the 
executive  authority  of  the  State,  from  which  he  fled,  be 
delivered  up  by  the  governor  of  this  State,  to  be  removed 
to  the  State  having  jurisdiction  of  the  crime. 

Demand  for  ■nrrender.— To  Justify  the  arrest  and  delivery  of  the 
fugitive,  it  is  necessary  that  the  charge  of  criminality  shall  have  been 
made  in  the  State  demanding  him,  in  form  of  an  Indictment,  Informa- 
tion, affidavit,  or  other  accusation  known  to  the  laws  of  the  State— 28 
Iowa,  391;  56  N.  Y.  182;  9  Wend.  219;  8  McLean,  121;  1  Sand.  70L 

The  process  of  extradition  is  only  authorized  upon  demand  of  the 
executive  of  such  other  State,  and  where  a  criminal  charge  is  actually 
pending  agEdnst  an  alleged  fugitive  in  the  State  making  the  demand— 
&  CaLi34;  10  Serg.  dB  B.  125;  56  N.  Y.  182.  It  is  not  ueceStaiy  that  a 
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irltlilikthejiulBdlnicmor  tbe  BtMe  duUdi  tlieappU- 
B- 111:  and  ths  cbmga  most  bs  posUliernot  ouln- 
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OBttatM  made  pniiiababi*  b;  the  laws  of  the  State  irbere  the  act 
ehargeil  la  ommiiltted  come  wlCUn  ibe  meaoiae  of  the  Conslltat  onal 
nrovliilon— M  How  U  33 N  J  L.  U  Fhlll  N  C  31  I  BaDa.10  aivt. 
«»  lUXasa-WtlaaTlngnodlacietloDwlUiUieSMteoiinMchths 
demand  la  made-^BoiT  cs. 

Tha  pmliloni  af  tha  OonaUtntlou  aranotlnlatided  tor  tbe  baneflt 
at  DrinM  penooa,  and  tnn  not  be  rasoMad  to  toi  the  pnrpoae  ol 
briDSliB  B^debto  wUbmU&a  Jotladloaan-t  ins.  41:  3  SanfTlIt  » 
rMl(>ril4(  n  H<nT>  Fn  n^^ne  oaoTtaot  tbe  tTnlted  ECatea  have  iull 
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clnalvety  In  the  tJiilted  SCaCei  eavemmeut,  and  States  have  no  an- 

demaodol  a/oralgnpowBi^-MN.T.El;  UPetois,S»;  aee  3  Wash. 

X949.  A  mE^^trate  may  lasue  a  warrant  for  tho  ap- 
piehetuioii  of  a  person  so  charged,  who  £eeB  from  josUce 
Rnd  is  fonnd  in  (bla  Btate. 

Warrant  fbr  airesl.— Tbe  proceedtDg  most  be  aocb  aa  is  usual  In 
■bullar  chaises  against  resldenca,  and  the  warrwit.  Indictment,  and 
demand  nuutspeclfy  tbe  natoce  of  the  crime  clurEed— IS  Cal.  tUi  10 
BttK- A  K- l^i  !3  iKd.  WO J  H  K- Y.  m. 
Pm.  Covs.— SL 
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Th«  only  authority  as  to  the  extradition  of  criminals,  Is  derived 
from  the  national  Constitation,  and  if  the  proceeding  be  not  in  con- 
formity thereto,  extradition  cannot  be  enforced— 49  CaL  435: 3  McLean, 
121;  28  Iowa,  391:  9  Wend.  212:  1  Band.  701;  6  Wis.  45;  66  N.  Y.  182;  9 
Tex.  635;  see  6  Peters,  761 ;  4  Wash.  C.  C.  371. 

A  person  cannot  bo  arrested,  unless  a  prosecution  has  been  com- 
menced and  is  pendiiu:  against  him  in  the  State  having  Jurisdiction  of 
the  offense— 49  Cal.  437. 

A  State  law  for  the  surrender  of  fugitlyes  from  justice.  Is  not  im- 
con8titutioual-49£;al.434;  id.436.,        ^  O  ^    9  iv 

' '  ^  ^  ^  l|1550.  The  proceedings  for  tne  arrest  and  commitment 
t  ^  **'  of  a  person  charged  are,  in  all  respects,  similar  to  those 
provided  in  this  Code  for  the  arrest  and  conmiitment  of 
a  person  charged  with  a  public  offense  committed  in  this 
State,  except  that  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceedings  had  against  him,  in 
the  State  in  which  he  is  charged  to  have  committed  the  of- 
fense, may  be  received  as  evidence  before  the  magistrate. 

Frooeedlng  for  arrest^A  State  may  proTide  for  the  arrest  and 
detention  of  fugitives  from  justice  before  the  requisition  has  arrived, 
and  may  accompany  the  act  for  the  arrest  by  as  many  conditions  as  to 
the  mode  of  arrest  and  examination  as  it  sees  ilt,  and  such  act  must 
be  strictly  complied  vrith-41  Cal.  287.   An  officer  armed  with  clvU 

Erocess  cannot  take  a  person  from  the  hands  of  another  offtcer  who 
olds  him  on  a  warrant  issued  on  a  criminal  charge— 51  CaL  288. 

The  oonrts  possess  no  power  to  control  the  executive  discretion 
in  surrenderhig  fugitives  from  justice,  yet,  having  acted,  that  discre- 
tion may  be  examined  into  in  every  case  where  the  liberty  of  the 
subject  IS  involved— 5  Cal.  237.  The  sufficiency  of  the  charges  and 
regularity  of  the  proceedings  may  be  examined  into  on  habeas  corpus 
-? CaL  287;  66  N.  Y.  182T9Tex.  635;  14  Abb.  Pr.  N.  S.  833;  10  Wend. 
636. 

1551.  If,  from  the  examination,  it  appear  that  the 
aeonsed  has  coinmitted  the  crime  alleged,  the  magistrate, 
by  warrant  reciting  the  accusation,  must  commit  him  to 
the  proper  custody  in  his  county,  for  such  time,  to  be 
specified  in  the  warrant,  as  the  magistrate  may  deem 
reasonable,  to  enable  the  arrest  of  the  fugitive  under  the 
warrant  of  the  executive  of  this  State,  on  the  requisition 
of  the  executive  authority  of  the  State  in  which  he  com- 
mitted the  offense,  unless  he  gives  bail  as  provided  in  the 
next  section,  or  until  he  is  legally  discharged. 

Commitment— The  law  authorizing  the  arrest  of  a  fugitive  before 
a  demand  for  his  surrender,  and  his  detention  for  a  reasonable  time 
to  afford  an  opportunity  for  executive  demand,  is  not  in  conflict  with 
art.  4,  s  2,  of  the  Constitution  of  the  United  States-49  Cal.  437. 
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The  State  on  which  the  demand  Is  made  is  not  homid  to  dellyer 
np  the  offender  nntll  its  own  laws  are  satisfied— 51  How.  Pr.  422.  One . 
State  cannot  enforce  the  penal  or  criminal  laws  of  another,  or  punis  h 
offenses  against  another  State  or  sovereignty— 10  Wheat.  66:  id.  128: 14 
Johns.  838;  8  Dntch.  499;  17  Mass.  519, 648;  Tayl.  (N.  0.)  65;  14  Vt.  857 ; 
4  Humph.  466. 

1552.  The  magistrate  may  admit  the  person  arrested 
to  bail  by  an  undertaking  with  suficient  securities,  and 
in  such  sum  as  he  deems  proper,  for  his  appearance  be- 
fore bim  at  a  time  specified  in  the  undertaking,  and  for 
bis  surrender  to  arrest  upon  the  warrant  of  the  governor 
of  this  State. 

1553.  Immediately  upon  the  arrest  of  the  person 
charged,  the  magistrate  must  give  notice  thereof  to  the 
district  attorney  of  the  county. 

1554.  The  district  attorney  must  immediately  there- 
after give  notice  to  the  executive  authority  of  the  State, 
or  to  the  prosecuting  attorney  or  presiding  judge  /of  the 
court  of  the  city  or  county  within  the  State  having  juris- 
diction of  the  offense,  to  the  end  that  a  demand  may  be 
made  for  the  arrest  and  surrender  of  the  person  charged. 

1555.  The  person  arrested  must  be  discharged  from 
custody  or  bail,  unless,  before  the  expiration  of  the  time 
designated  in  the  warrant  or  undertaking,  he  is  arrested 
under  the  warrant  of  the  governor  of  this  State. 

Person,  when  discharged.— When  a  person  is  arrested  before  a  de- 
mand for  his  surrender  has  been  made,  he  is  entitled  to  his  dis- 


charge, if  after  his  examination  has  commenced  it  is  postponed 
Mrahist  his  consent  for  a  longer  period  than  that  mentioned  in  i  861  of 
this  Code-51  Cal.  288. 


1556.  The  magistrate  must  return  his  proceedings  to 
the  Superior  Court  of  the  county,  which  must  thereupon 
inquire  into  the  cause  of  the  arrest  and  detention  of  the 
person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 
arrest  has  not  elapsed,  it  may  discharge  him  from  deten- 
tion, or  may  order  his  undertaking  of  bail  to  be  canceled, 
or  may  continue  his  detention  for  a  longer  time,  or  re- 
admit him  to  bail,  to  appear  and  surrender  himself  with- 
in a  time  specified  in  the  undertaking.  [In  effect  April 
12th,  1880.] 
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1557.  When  the  governor  of  this  State,  in  the  exercise 
of  the  authority  conferred  by  section  two,  article  four,  of 
the  Constitution  of  the  United  States,  or  by  the  laws  of 
this  State,  demands  from  the  executive  authority  of  any 
State  of  the  United  States,  or  of  any  foreign  government, 
the  surrender  to  the  authorities  of  this  State  of  a  fugitive 
from  justice,  who  has  been  found  and  arrested  in  such 
State  or  foreign  government,  the  accounta  of  the  person 
employed  by  him  to  bring  back  such  fugitive  must  be 
audited  by  the  board  of  examiners,  and  paid  out  of  the 
State  treasury. 

The  fact  that  a  fngitive  from  Justice  has  not  been  heard  from  for 
sixteen  months,  and  that  he  was  a  passenger  on  a  particular  vessel 
bound  for  a  specified  port,  and  that  neither  the  vessel  or  crew  had 
ever  been  heard  from,  is  not  sufficient  to  raise  a  legal  presumption  of 
his  death-^  Cat  69. 

1558.  Ko  compensation,  fee,  or  reward  of  any  kind 
can  be  paid  to  or  received  by  a  public  officer  of  this  State, 
or  other  person,  for  a  service  rendered  in  procuring  from 
the  governor  the  demand  mentioned  in  the  last  section, 
or  the  surrender  of  the  fugitive,  or  for  conveying  him  to 
this  State,  or  detaining  him  therein,  except  as  provided 
for  in  such  section. 


} 
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OHAPTBE  V. 

lOSCBCLAinBOUB  FBOVIBIONS  BBSPECTIKa  SPBCIAL  PBOOBBD- 
JNQB  OF  A  GBDHKAL  KATOBE. 

S  Ufi2.  Parties  to  special  proceedings,  how  designated. 
S  U63.  Entitling  affidaylts. 
S  1664.   Subpoenas. 

1562.  The  party  prosecuting  a  special  proceeding  of  a 
criminal  nature  is  designated  in  this  Code  as  the  com- 
plainant, and  the  adverse  party  as  the  defendant. 

1563b  The  provisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  such  proceedings. 

1564.  The  courts  and  magistrates  before  whom  such 
proceedings  are  prosecuted,  may  issue  subpcsnas  for  wit- 
nesses, and  punish  their  disobedience  in  the  same  manner 
as  in  a  criminal  action. 


§  1567  FEBSONS  IMFBISOKED.  606 


TITLE  Xm. 

Prooaedlngs  for  bringing  Persons  Imprisoned  in 
the  State  Prison,  or  the  Jail  of  another  County, 
before  a  Court. 

S  15S7.  Persons  imprisoned  In  another  connty»  how  brongtat  before  a 
conrta 

1567.  When  it  is  necessary  to  have  a  penion  impris- 
oned in  the  State  prison  brought  before  any  obort,  or  a 
person  imprisoned  in  a  county  jail  brought  before  a  court 
sitting  in  another  county,  an  order  for  that  purpose  may 
be  made  by  the  court,  and  executed  by  the  sheriff  of  the 
county  where  it  is  made. 
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TITLE  XIV. 

Dispositloix  of  Finea  and  Forfeitures. 

S  U70.  innes  and  f orf eitores,  bow  disposed  of. 

1570.  AH  fines  and  forfeitures  collected  in  any  court, 
except  Police  Courts,  must  be  applied  to  the  payment  of 
the  costs  of  the  case  in  which  the  fine  is  imposed  or  the 
forfeituze  incurred;  and  after  such  costs  are  paid,  the 
residue  must  be  paid  to  the  county  treasurer  of  the  county 
in  which  the  court  is  held.  [Approyed  March  90th,  1874; 
in  effect  July  1st,  1874.] 

The  moaning  of  IS  240*  1487,  and  this  sectioa,  eoostraed  together,  is 
that  for  the  crime  of  assault  the  defendant  may  be  fined  not  exceeding 
five  hundred  dollars,  and  in  addition  be  adjudged  to  nay  the  costs  of 
the  proceeding;  and  the  payment  of  the  fine,  butnotoi  the  costs,  may 
be  enforced  by  Imprlsonmeut-tf  OaL  148. 


PART  III. 


THE  STATE  PRISON  AND  COUNTY  JAILS. 

(Si  1673-1614.) 
CW] 
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TITLE  I. 

Of  the  State  Prison  and  the  Discharge  of  Pxis- 
oners  therefrom  before  their  Term  of  Service 
expires. 

Chap.  I.    Of  thb  State  Pbison,  §§  157S-87. 

n.     OV  THE  DiSCHABOS  OF  l^tlBOKEBS  BEFORE  THB 

Expiration  of  their  Tebk  of  Sebvicb. 
§§1590-6. 


§§  1573-6  8TATB  FBDON.  612 


CHAPTER  I. 

OV  THE  8TATB  PBIBOK. 

S  lATS.  Under  the  charge  and  control  of  a  board  of  directors. 

S  1574.  President  j»ro  tern  of  Senate,  when  to  act  as  director. 

i  lA7ft.  Compensation  of  directors. 

S  1576.  Board  must  adopt  rules  and  regnlatlons. 

i  1677.  Board  may  appoint  warden  and  other  of&cers. 

i  1078.  I>nties  of  clerk  and  other  officers. 

i  1579.  Monthly  reports  of  oflcers. 

S  1580.  Board  mnst  keep  accounts  and  report  to  the  govemar. 

S  1561.  Persons  conyicted  of  oilenses  against  the  United  States. 

i  1582.  Disposition  of  insane  prisoners. 

S  1683.  State  prison  fnnd. 

i  1584.  State  prison  fund,  how  disbmsed. 

S  1565.  Board  cannot  contract  debts. 

i  1586w  Compensation  for  transportation  of  convicts. 

S  1567.  Contract  to  be  given  at  public  letting. 

1573.  The  State  prison  is  under  the  charge,  control, 
and  superintendence  of  a  board  of  directors,  consisting 
of  a  governor,  lieutenant  governor,  and  secretary  of 
state. 

1574.  In  case  of  a  vacancy  in  the  office  of  lieutenant 
governor,  the  president  pro  tern,  of  the  Senate  may  per- 
form the  duties  and  receive  the  compensation  provided 
for  the  lieutenant  governor. 

1575.  The  board  of  directors  are  to  receive  the  sum  of 
seventy-five  dollars  per  month  each,  for  ozi>enses  in- 
curred by  them;  in  addition  to  which  the  lieutenant  gov- 
ernor is  paid  the  sum  of  ten  dollars  per  day  for  6ach  day's 
services  rendered  in  the  performance  of  any  duty  at  the 
prison. 

1576.  The  board  must  adopt  rules  and  regulations  for 
the  discipline  of  prisoners  and  the  government  of  the 
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prison,  which  rules  must  be  printed,  and  copies  thereof 
furnished  to  every  officer  appointed  by  the  board. 

1577.  The  board  may  appoint  a  warden,  clerk,  and 
such  other  officers  as  may  be  necessary  for  the  manage- 
ment and  safe-keeping  of  the  prisoners. 

1578.  The  clerk  must  keep  a  record  of  the  transac- 
tions of  the  board,  and  he  and  the  warden  and  other 
officers  appointed  must  perform  such  other  duties  as  are 
required  by  the  board,  or  the  rules  and  regulations 
adopted  thereby. 

1579.  The  warden  and  other  officers  appointed  must 
make  a  monthly  report  to  the  board,  which  must  contain 
a  statement  of  business  done  and  transactions  had  in 
their  several  departments. 

1580.  The  board  must  keep  correct  accounts  of  all 
funds  received  from  proceeds  of  convict  labor,  and  appro- 
priate such  funds  to  the  maintenance  of  the  convicts  and 
to  the  payment  of  prison  expenses,  and  must  make  a  full 
report  to  the  governor  on  the  first  Monday  of  each  Au« 
gust  next  before  the  assemblin£^of  the  Legislature,  which 
report  must  contain  a  complete  statement  of  the  number 
and  condition  of  the  prisoners  at  the  prison;  the  num- 
ber and  character  of  officers  they  have  appointed,  and 
the  moi^hly  pay  received  by  each;  the. amount- of  ex- 
penses incurred,  and  for  what;  the  amount  and  condition 
of  personal  property,  belonging  to  the  State,  connected 
with  the  State  prison;  and  the  actual  condition  of  the 
buildings  and  property. 

1581.  The  authorities  of  the  State  prison  must  receive 
into  the  prison  any  person  convicted  of  an  offense  against 
the  United  States,  and  keep  such  person  in  solitary  con- 
finement or  at  hard  labor,  or  in  confinement  with  or  with- 
out hard  labor,  as  provided  in  the  order  of  the  court 
pronouncing  sentence,  until  legally  discharged,  the  United 
States  supporting  such  convict,  and  payiilg  the  expenses 
of  the  execution  of  his  sentence. 

FZK.  CODB.— 6)i« 
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1582.  When  the  physician,  warden,  and  captain  of 
the  yard  of  the  State  prison,  after  an  examination,  are  of 
opinion  that  any  prisoner  is  insane,  they  must  certify  the 
fact  under  oath  to  the  governor,  who  may,  in  his  discre- 
tion, order  the  removal  of  such  prisoner  to  the  insane 
asylum.  As  soon  as  the  authorities  of  the  asylum  ascer- 
tain that  such  person  is  not  insane,  they  must  immedi- 
ately notify  the  warden  of  that  fact,  and  thereupon  the 
warden  must  cause  such  prisoner  to  be  at  once  returned 
to  the  prison,  if  his  term  of  imprisonment  has  not  ex- 
pired. 

1583.  The  moneys  appropriated  by  the  Legislature 
and  the  proceeds  of  the  labor  of  prisoners  constitute  the 
State  prison  fund. 

1584.  The  moneys  in  the  State  prison  fund  are  appli- 
cable to  the  payment  of  the  exx)enses  of  the  prison,  and 
the  salaries  of  the  directors  and  officers  thereof.  The  ex- 
penses and  salaries  must  be  audited  and  allowed  by  a 
board  of  examiners  of  State  prison  accounts,  consisting  of 
the  attorney-general,  treasurer,  and  controller;  after 
which,  upon  the  order  of  the  board  of  directors,  the  con- 
troller must  draw  his  warrant  on  the  treasurer  therefor, 
and  the  treasurer  must  pay  the  same  out  of  such  fund. 

1585.  The  bpard  of  directors  cannot  contract  ^ny  debt 
or  incur  any  liability  binding  upon  the  State. 

1586.  Sherifb  delivering  prisoners  at  the  State  prison 
must  receive  all  expenses  necessarily  incurred  in  their 
transportation,  and  also  a  just  and  reasonable  compensa- 
tion for  their  own  services,  the  amount  of  the  expenses 
and  compensation  in  each  case  to  be  audited  and  allowed 
by  the  board  of  examiners  and  paid  out  of  any  moneys 
in  the  State  treasury  appropriated  for  that  purpose,  and 
no  further  compensation  shall  be  received  by  sheriffs  for 
such  transportation  or  services.  [In  effect  April  9th,  1880.] 

1587.  The  board  of  directors  are  hereby  authorized 
and  required  to  contract  for  provisions,  clothing,  medi* 
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ernes,  forage,  fuel,  and  other  supplies  for  tbe  prison,  for 
any  period  of  time  not  exceeding  one  year;  and  such  con- 
tract shall  be  given  to  the  lowest  bidder,  at  a  public  let- 
ting thereof,  if  the  price  bid  is  a  fair  and  reasonable  one, 
and  not  greater  than  the  usual  market  value  and  price. 
Each  bid  shall  be  accompanied  by  a  bond,  in  such  penal 
sum  as  said  board  shall  determine,  with  good  and  suffi- 
cient sureties,  conditioned  for  the  faithful  performance  of 
the  terms  of  such  contract.  Kotice  of  the  time,  place,  and 
conditions  of  letting  of  each  contract  shall  be  given,  for 
at  least  four  consecutive  weeks,  in  two  daily  newspapers 
in  the  cities  of  San  Francisco  and  Sacramento;  and  also 
four  insertions  in  a  weekly  paper  published  in  the  county 
in  which  the  prison  is  situated.  If  all  the  bids  made  at 
such  letting  are  deemed  unreasonably  high,  the  board 
may,  in  their  discretion,  decline  to  contract,  and  may 
again  advertise  for  proposals,  and  may  so  continue  to  re- 
new the  advertisement  until  satisfactory  contracts  may 
be  had;  and  in  the  meantime  the  board  may  contract 
with  any  one  whose  offer  may  be  regarded  just  and 
proper;  but  no  contract  thus  made  shall  be  let  to  run 
more  than  sixty  days,  or  shall  in  any  case  extend  beyond 
the  public  letting.  No  bids  shall  be  accepted  and  a  con- 
tract entered  into  in  pursuance  thereof,  when  such  bid  is 
higher  than  any  other  bid  made  at  the  same  letting  for 
the  same  article,  and  where  a  contract  can  be  had  at  such 
lower  bid.  When  two  or  more  bids  for  the  same  article 
are  equal  in  amount,  the  board  may  select  the  one  which^ 
all  things  considered,  may  by  them  be  thought  best  for 
the  interest  of  the  State,  or  may  divide  the  contract  be- 
tween the  bidders,  as  in  their  discretion  may  seem  proper 
and  right;  provided,  no  contract  shall  be  given,  or  pur- 
chase made,  where  either  of  the  board,  or  any  of  the  offi- 
cers of  the  prison,  is  interested.  All  contracts  or  pur- 
chases made  in  violation  of  this  section  shall  be  void. 
[Approved  Feb.  24th,  1874.] 
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OHAPTEE  n. 

OV  THB  DIBGHAROB  OF  PBISONBBS  BKFO&B  TRB  BXFIBATZOV 
OF  THBI&  TERM  OF  SEBYICB. 

i  UOO.  Credits  for  good  behavior,  how  and  wben  allowed. 

S  1591.  Credits,  when  forfeited. 

S  1992.  Board  to  make  mles  and  regulations.  i 

S  1593.  Board,  when  to  report  credits  to  goYemor.  j 

§  1594.  Further  powers  of  the  hoard. 

§  1595.  Becommendatlons  for  pardon  reported  to  Leglalatore. 

1590.  The  board  of  State  prison  directors  of  this  State 
shall  require  of  every  able-bodied  convict  confined  in  said 
prison  as  many  lionrs  of  faithful  labor,  in  each  and  every 
day  during  his  term  of  imprisonment,  as  shall  be  pre- 
scribed by  the  rules  and  regulations  of  the  prison,  and 
every  convict  faithfully  performing  such  labor,  and  being 
in  all  respects  obedient  to  the  rules  and  regulations  of  the 
prison,  or  if  unable  to  work,  yet  faithful  and  obedient, 
shall  be  allowed  from  his  term,  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  deduction  of 
two  months  in  each  of  the  first  two  years,  four  months  in 
each  of  the  next  two  years,  and  five  months  in  each  of 
the  remaining  years  of  said  term;  provided,  that  any  such 
convict  who  shall  commit  an  assault  upon  his  keeper,  or 
any  foreman,  ofiBcer,  or  convict,  or  otherwise  endanger 
life,  or  by  any  flagrant  disregard  of.  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  de- 
ductions of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense;  such  forfeiture,  however, 
shall  only  be  made  by  the  board  of  directors,  after  due 
proof  of  the  offense,  and  notice  to  the  offender;  nor  shall 
such  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evil  intent,  of  which  the 
-directors  shall  be  the  sole  judges.    The  name  of  no  con« 
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Vict  wbo  attempts  to  escape,  after  the  passage  of  this  act, 
shall  be  sent  by  the  State  prison  officials  to  the  governor  for 
the  commutation  herein  provided;  provided  further,  that 
of  those  prisoners  entitled  to  their  discharge  at  the  date 
of  the  passage  of  this  act,  by  virtue  of  the  provisions 
hereof,  not  more  than  one  shall  be  discharged  on  any  one 
day,  and  the  discharges  shall  be  made  in  the  order  in 
which  they  would  have  occurred  if  this  act  had  been 
passed  April,  eighteen  hundred  and  sixty-four.  [Ap- 
proved March  29th,  in  effect  April  15th,  1878.] 

Deduction  from  term  of  service.— When  a  party  is  sentenced  to 
two  terms,  the  credits  must  not  be  deducted  from  the  first  term,  but 
fromthe  end  of  the  entire  term  included  in  botU  sentences.  The  en- 
tire period  of  both  is  but  one  term— 49  Cal.  465. 

1591.  .  The  rule  of  conmiutation  fixed  in  the  preceding 
section  is  to  be  so  applied  as  that  any  refusal  to  labor, 
a  breach  of  the  prison  rules,  or  other  misconduct,  works 
a  forfeiture  of  the  credits  of  time  thus  earned,  or  such 
part  of  it  as  the  warden  or  resident  director  may  deter- 
mine, subject  to  confirmation  or  rejection  by  the  board  of 
directors,  on  appeal  by  the  prisoner.  Unless  the  board, 
on  appeal,  at  its  first  session  thereafter,  rejects  the  for- 
feiture, it  is  confirmed.  Credits  once  forfeited  cannot  be 
restored  except  by  the  board,  and  then  only  when  cir- 
cumstances render  such  restoration  urgently  necessary. 
The  above  provisions  apply  to  all  persons  now  impris^ 
oned  in  the  State  prison,  and  the  commutation  must  be 
computed  froix^  April  fourth,  A.  d.  eighteen  hundred  and 
sixty-four. 

1592.  The  board  may  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  into  effect  the  provisions  of 
this  chapter,  and  may  declare  and  establish  a  proper  scale 
or  rate  of  debits  and  credits  for  good  conduct  or  miscon- 
duct, which  shall  accompany  the  rules  of  discipline  of  the 
prison,  and,  in  a  book  to  be  kept  for  that  purpose,  must 
cause  to  be  entered  up,  at  the  end  of  each  month,  the 
result  of  credits  to  which  each  prisoner  may  be  entitled, 
and  on  the  first  day  of  each  month  announce  such  result 
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to  the  piisoners.  Erery  contractor  employing  convict 
labor  most  keep  a  similar  record  of  the  conduct  of  all  pris- 
oners employed  by  him,  and  submit  the  same  for  inspec- 
tion to  the  board  at  the  end  of  each  month,  who  must  take 
the  same  into  consideration  in  making  up  their  decision. 

1593.  At  the  end  of  every  month  the  board  must 
report  to  the  governor  of  this  State  the  names  of  all  pris- 
oners whose  terms  of  imprisonment  are  about  to  expire 
by  reason  of  the  benefits  of  this  chapter,  giving  in  such 
report  the  terms  of  their  sentences,  the  date  of  imprison- 
ment, the  amount  of  total  credits  to  the  date  of  such 
report,  and  the  date  when  their  service  would  expire  by 
limitation  of  sentence.  The  governor,  at  the  expiration 
of  the  term  for  which  any  prisoner  has  been  sentenced, 
less  the  number  of  days  allowed  and  credited  to  him, 
must  order  the  release  of  such  prisoner,  by  an  order  under 
his  hand  addressed  to  the  warden  of  the  prison,  in  such 
mode  and  form  as  he  may  deem  proper,  and  with  or  with- 
out restoration  to  citizenship,  according  in  his  discretion. 

1594.  The  board  must  grant  and  enter  up  in  favor  of 
such  prisoners  whom  they  may  deem  worthy,  by  reason 
of  good  conduct  and  industry,  during  the  twelve  months 
prior  to  the  fourth  day  of  April,  a.  d.  eighteen  hundred 
and  sixty-four,  the  credits  authorized  by  section  one  thou« 
sand  five  hundred  and  ninety,  not  exceeding  thirty  days, 
the  same  to  be  deducted  from  the  term  of  their  imprison- 
ment. 

1595.  The  board  must  report  to  the  Legislature,  at 
each  regular  session,  the  names  of  any  persons  confined 
in  the  State  prison,  who,  in  their  judgment,  ought  to  be 
pardoned  and  set  at  liberty  on  account  of  good  conduct 
or  unusual  terms  of  sentence,  or  any  other  cause  which, 
in  their  opinion,  should  entitle  such  prisoners  to  a  pardon. 
Whenever  the  Legislature,  by  a  majority  of  both  houses, 
recommend  to  the  governor  that  any  or  all  of  the  persons 
reported  be  pardoned  by  him,  he  may  thereupon  pardon 
such  prisoners. 
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TITLE  n. 

Of  County  Jails. 

S  1587.  County  jaCs,  "by  whom  kept  and  for  wliat  used. 

S  1S98.  Booms  required  in  connty  Jails. 

S 1599.  Prisoners  to  be  clasaified. 

S  1600.  Prisoners  committed  must  be  actually  confined. 

§  1601.  Sberiil  to  receiye  prisoners  committed  by  courts. 

S  1602.  Sberlfl  answerable  for  saf e*keeping  of  such  prisoners. 

S  1603.  When  Jail  of  a  contiguous  county  may  be  used. 

S  1604.  Keeper  of  Jail  in  contiguous  county  to  receive  prisoners. 

S  1605.  When  Jail  in  contiguous  county  to  cease  to  be  used. 

S  1606.  Prisoners  to  be  returned  to  proper  county. 

S  1607.  Prisoners  may  be  removed  in  case  of  fire. 

S  1606.  Prisoners  may  be  removed  in  case  of  pestilence. 

S  1609.  Papers  served  on  Jailer  for  prisoner. 

S  1610.  Guard  for  JaU. 

S 1611.  Bherifl  to  receive  ail  persons  duly  committed. 

S  1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

S  1613.  Prisoners  may  be  required  to  labor. 

S  1614.  Bules  and  regulations  for  the  performance  of  labor. 

1597.  The  common  jails  in  the  several  counties  of 
this  State  are  kept  by  the  sheriffs  of  the  counties  in  which 
they  are  respectively  situated,  and  are  used  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to 
secure  their  attendance  as  witnesses  in  criminal  cases. 

2.  For  the  detention  of  persons  charged  with  crime  and 
committed  for  trial. 

3.  For  the  confinement  of  persons  committed  for  con- 
tempt, or  upon  civil  process,  or  by  other  authority  of  law. 

4t.  For  the  confinement  of  persons  sentenced  to  im- 
prisonment therein  upon  a  conviction  for  crime. 

1598.  Each  county  jail  must  contain  a  sufficient  num- 
ber of  rooms  to  allow  all  perspns  belonging  to  either  one 
of  the  following  classes  to  be  confined  separately  and 
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distinctly  from  persons  belonging  to  either  ol  the  oth^ 
classes: 

1.  Persons  committed  on  criminal  process  and  detained 
for  trial. 

2.  Persons  already  convicted  of  crime  and  held  under 
sentence. 

3.  Persons  detained  as  witnesses  or  held  under  civil 
process,  or  under  an  order  imposing  punishment  for  a 
contempt. 

4.  Males  separately  from  females. 

1599.  Persons  committed  on  criminal  process  and  de- 
tained for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  must  not  be 
kept  or  put  in  the  same  room,  nor  shall  male  and  female 
prisimers  {except  husband  and  wife)  be  kept  or  put  in  the 
same  room. 

1600.  A  prisoner  committed  to  the  county  jail  for  trial 
or  for  examination,  or  upon  conviction  for  a  public  offense, 
must  be  actually  confined  in  the  jail  until  he  is  legally 
discharged,  and  if  he  is  permitted  to  go  at  large  oat  of  the 
jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  an 
escape. 

1601.  The  sheriff  must  receive,  and  keep  in  the 
county  jail,  any  prisoner  committed  thereto  by  process  or 
order  issued  under  the  authority  of  the  United  States, 
vmtil  he  is  discharged  according  to  law,  as  if  he  had  been 
committed  under  process  issued  vmder  the  authority  of 
this  State;  provision  being  made  by  the  United  States  for 
the  support  of  such  prisoner. 

1602.  A  sheriff,  to  whose  custody  a  prisoner  is  com- 
mitted, as  provided  in  the  last  section,  is  answerable  for 
his  safe-keeping  in  the  cotirts  of  the  United  States,  ac- 
cording to  the  laws  thereof. 

1603.  When  there  is  no  jail  in  the  county,  or  when  the 
Jail  becomes  unfit  or  unsafe  for  the  confinement  of  pris- 
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enersy  the  county  judge  may,  by  a  written  appointment 
filed  with  the  county  clerk,  designate  the  jail  of  a  contig- 
nons  county  for  the  confinement  of  the  prisoners  of  his 
county,  or  of  any  of  them,  and  may  at  any  time  modify 
or  annul  the  appointment. 

1604.  A  copy  of  the  appointment,  certified  by  the 
county  derk,  must  be  served  on  the  sheriff  or  keeper  of 
the  jail  designated,  who  must  receive  into  his  jail  all  pris- 
oners authorized  to  be  confined  therein,  pursuant  to  the 
last  section,  and  who  is  responsible  for  the  safe-keeping 
of  the  persons  so  committed,  in  the  same  manner  and  to 
the  same  extent  as  if  he  was  sheriff  of  the  county  for 
whose  use  his  jail  is  designated,  and  with  respect  to  the 
persons  so  committed  he  is  deemed  the  sheriff  of  the 
county  from  which  they  were  removed. 

1605.  When  a  jail  is  erected  in  the  county  for  the  use 
of  which  the  designation  was  made,  or  its  jail  is  rendered 
fit  and  safe  for  the  confinement  of  prisoners,  the  county 
judge  of  that  county  must,  by  a  written  revocation,  filed 
with  the  county  clerk  thereof,  declare  that  the  necessity 
for  the  designation  has  ceased,  and  that  it  is  revoked. 

1606.  The  county  clerk  must  immediately  serve  a 
copy  of  the  revocation  upon  the  sheriff  of  the  county,  who 
must  thereupon  remove  the  prisoners  to  the  jail  of  the 
county  from  which  the  removal  was  had. 

1607.  When  a  county  jail  or  a  building  contiguous  to 
it  is  on  fire,  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured  or  endangered,  the  sheriff  or 
jailer  must  remove  tJiem  to  a  safe  and  convenient  place, 
and  there  confine  them  as  long  as  it  may  be  necessary  to 
avoid  the  danger. 

1608.  When  a  pestilence  or  contagious  disease  breaks 
out  in  or  near  a  jail,  and  the  physician  thereof  certifies 
that  it  is  liable  to  endanger  the  health  of  the  prisoners, 
the  county  judge  may,  by  a  written  appointment,  desig- 
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nate  a  safe  and  oonyenient  place  in  the  ooonty,  or  the 
Jail  in  a  oontigooos  countji  as  the  pUu»  of  their  confine- 
ment. The  appointment  most  be  filed  in  the  office  of  the 
connty  derk,  and  authorize  the  sheriff  to  remove  the 
prisoners  to  ^e  place  or  jail  designatedi  and  there  con- 
fine them  until  they  can  be  safely  returned  to  the  jail 
from  which  they  were  taken. 

1609.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  judi- 
cial proceeding,  directed  to  a  prisoner  in  his  custody,  is 
senred,  must  forthwith  deliver  it  to  the  prisoner,  with  a 
note  thereon  of  the  time  of  its  service.  For  a  neglect  to 
do  so  he  is  liable  to  the  prisoner  for  all  damages  occa- 
sioned thereby. 

1610.  The  sheriff,  when  necessary,  may,  with  the 
assent  in  writing  of  the  county  judge,  or  in  a  city,  of  the 
mayor  thereof,  employ  a  temporary  guard  for  the  pro- 
tection of  the  county  jail,  or  for  the  safe  keeping  of  pris- 
oners, the  expenses  of  which  are  a  county  charge. 

1611.  The  sheriff  must  receive  all  persons  committed 
to  jail  by  competent  authority,  and  provide  them  with 
necessary  food,  clothing,  and  bedding,  for  which  he  shall 
be  allowed  a  reasonable  compensation,  to  be  determined 
by  the  board  of  supervisors,  and,  except  as  provided 
in  the  next  section,  to  be  paid  out  of  the  county  treas- 
ury. 

1612.  Whenever  a  person  is  committed  upon  process 
in  a  civil  action  or  proceeding,  except  when  the  people  of 
this  State  are  a  party  thereto,  the  sheriff  is  not  bound  to 
receive  such  person,  unless  security  is  given  on  the  part 
of  the  party  at  whose  instance  the  process  is  issued,  by  a 
deposit  of  money  to  meet  the  expenses  for  him  of  neces- 
sary food,  clothing  and  bedding,  or  to  detain  such  person 
any  longer  than  these  expenses  are  provided  for.  This 
section  does  not  apply  to  cases  where  a  party  is  commit- 
ted as  a  punishment  for  disobedience  to  the  mandates, 
process,  writs,  or  orders  of  court. 
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1613.  Persons  confined  in  the  county  jail  under  a 
judgment  of  imprisonment  rendered  in  a  criminal  action 
or  proceeding,  may  be  required  by  a&  order  of  the  board 
of  superrisors  to  perform  labor  on  the  public  works  or 
ways  in  the  county. 

1614.  The  board  of  supervisors  making  such  order  r^ 
snay  prescribe  and  enforce  the  rules  and  regulations  ^i'^ 

inder  which  such  labor  is  to  be  performed.  \ 

Approved  February  14th,  1872. 

NEWTON  BOOTH, 

Governor. 
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CHAPTER   I. 
JURORS. 

ASTICLB    I.    JimOBB  HT  OEKBBAL.  ___ 

II.    QnAT.TFICATIONS  AND  EZBICFTTOICS  OF  JlTROSS. 
III.     OF     SELECTING     AMD     BBTUBNINQ     JUBOBS     FOR 

Courts  of  Record. 
IV.   Of  Drawing  Jurors  fob  Coubts  of  Recobd. 
V.   Of  Summoning  Jurors  for  Courts  of  Record. 
YI.   Of  Summoning  Jurors  fob  Courts  not  of  Rec- 
ord. 
Yll.   Of  Summoning  Jurors  of  Inquest. 
YKI.   Obedience  to  Summons,  how  Enfobced. 
IX.   Of  Impannbling  Grand  Juries. 
X.   Of  Impannbling  Tbial  Jubixs  in  Courts  of 

Record. 
XI.   Of  Impannbling  Trial  Juries  in  Courts  not  of 

Record. 
XII.   Of  Impannbling  Jubibs  of  Inquest. 

ARTICLE  L 

JUBOBS  in  OENBBAL. 

I  190.  Jury  defined. 

191.  Different  kinds  of  juries. 
I  192.  Grand  jury  deflneoL 
!   193.  Trial  Jury  defined. 

194.  Number  of  a  trial  Jury. 

199.  Jury  of  inquest  defined. 

§  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— qualifications  and  exemptions,  sees.  196-202;  selecting  and 
summoning,  sees.  204-238;  impanneung,  sees.  241-254. 


mimomng,  sees,  'an-zao]  unpauneiwg,  sees 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 


§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jnry,  impanneling— sees.  241-242.  How  often  drawn- 
Const.  Cal.  art.  1,  sec.  8. 
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§  193.  A  trial  jury  is  a  body  of  men  returned  from  the 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jwy— sees.  600-619. 

Verdict— when  need  not  be  unanimous,  Ck>n8t.  Cal.  art.  1,  see.  7.   See 
also,  sec.  618. 

J  I  194.  A  trial  jury  shall  consist  of  twelve  men;  pro- 
ed,  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 
Iiess  than  twelve— Const.  Cal.  art.  1,  sec.  7;  and  see  18  CaL  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partic- 
ular facts. 

ABTICLE  IL 
QUALIFICATIOirS  AlTD  EZEKPTIOl^S  OF  JUROBS. 

S  198.  Who  competent  to  act  as  juror. 
I  199.  Who  not  competes  t  to  act  as  Juror. 
S  200.  Who  exempt  irom  jury  duty. 
I  201.  Who  may  be  excused. 
I  202.  Affidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  of  the  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
oefore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties^  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

•  SUBDivisiOK  1.   Aliena— not  competent,  17  Cal.  322;  51  CaL  599. 
Residence,  generall7--see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec.  12; 
Political  Code,  sec.  52;  4  Cal.  175;  6  Cal.  410;  7  Cal.  91;  15  Cal.  48;  26  CaL 
162;  31  Cal.  261,650. 

Slector— jiiror  formerly  had  to  be— 3  Cal.  108. 

SUBDIVISIOir  3.   32  Cal.  40. 

GUBDTVIBIOV  4.    34  Cal.  672.  • 

§  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 

CoDB  Civ.  Pboc.— 8. 


200-1  JOBOBS.  028 

2.  Who  has  been  conricted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship oface; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  drugp^ist,  actually  engaged 
in  the  business  of  dispensing  medicmes; 

7.  An  officer,  keeper,  or  attendant  of  an  abns-hoase, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy^, or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  nas  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

Subdivision  ll— Exempt  fireman— Political  Code,  sees.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  propeny,  or  of  propertv  iutrusted  to  him, 
is  threatened,  or  wlien  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 


] 
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§  202.  If  a  person^  exempt  from  liability  to  act  as  a 
juror,  as  provided  in  section  two  hundred,  oe  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
he  delivered  by  the  Clerk  to  the  Judge  of  the  court  whera 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance,  sh%ll  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ARTICLE  III. 
09  SXLEOTnra  AND  BETXriU7IIfa  JUBORS   FOR  COtTBTS  OV 

Rbcoad. 

§  204.  Jury  lists,  by  whom  and  when  to  be  made. 

~  205.  How  selection  shall  be  made. 

206.  Lists  to  contain  how  many  names. 

208.  Lists  to  be  placed  wUh  Clerk. 

209.  Duty  of  Clerk;  Jury  boxes. 

210.  Regular  jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  Within  thirty  days  after  the  passage  of  this  act 
the  Superior  Court  in  each  of  the  counties  of  this  State 
shall  make  an  order  designating  the  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
of  the  business  of  said  court  during  the  year  ending  on 
the  first  day  of  January,  eighteen  hundred  and  ciignty* 
one ;  and  thereafter,  in  the  month  of  January  in  each  year, 
it  shall  be  the  duty  of  said  court  to  make  an  order  desig- 
nating the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  the  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superior  Court  of 
said  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav- 
ing  over  one  hundred  thousand  inhabitants  such  select 
tion  shall  be  made  by  the  Judges  of  the  Superior  Court. 

§  205.  They  shall  proceed  to  select  and  list  from  those 
assessed  on  the  last  preceding  assestment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
serve  as  jurors;  and  in  making  such  selection  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from 
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MTvingf  who  are  in  possession  of  their  natural  faculties 
and  not  infirm  or  decrepit,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment. 
Bee  sec.  196-201. 

§  206.  The  list  to  be  made  shall  contain  the  number  of 

Persons  which  shall  have  been  designated  by  the  court, 
he  names  for  such  list  shall  be  selected  from  the  differ* 
ent  wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhabitants  therein,  as  nearly  as 
the  same  can  be  estimated  by  the  bersons  making  such 
list. 

§  20GL  Certified  lists  of  the  persons  selected  to  serve 
as  jurors  shall  at  once  be  placed  in  the  possession  of  the 
County  Clerk 

§  209.  On  receiving  such  lists,  the  County  Clerk  shall 
file  the  same  in  his  oflice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  in  a 
box,  to  be  called  the  "jury  box." 

§  210l  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons,  whether  for  srand  or 
trial  jurors,  shall  be  drawn  from  the  **  jury  box;  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  of  per- 
sons in  the '*  jury  box"  who  may  not  have  been  drawn 
during  the  year  to  serve  as  jurors,  the  names  of  such  per- 
sons may  be  placed  upon  the  list  of  jurors  drawn  for  the 
succeeding  year. 

ABTiCLE  rv. 

Of  Dbawino  Jubobs  fob  Coubts  of  rbcobd. 

214.  Order  of  Judfire  or  judges  for  drawli^  of  Jury. 

21A.  Bheriff  to  be  notified. 

210.  Sheriff  and  Judge  to  witness  drawing. 

217.  Drawing,  when  to  be  adjourned. 

218.  Adjourned  drawing  to  proceed,  when. 

219.  Drawing,  how  conducted. 

220.  Preservation  of  ballots  drawn. 

221.  Copy  of  list  to  be  furnished  by  Clerk,  when. 
• 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
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manded  in  any  cause  or  causes  at  issue  in  said  court,  and 
no  jury  is  in  attendance,  the  court  may  make  an  order  di« 
recting  a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  jury  may  have  been  demanded, 
be  continued  and  lixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Ooarts— eecs.  69-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
jireceding  section  being  made,  the  Clerk  shall,  in  the  pres- 
ence of  tne  court,  proceed  to  draw  the  jurors  from  the 
"jury  box." 

Presence  of  the  court— People  v.  Gallagher,  May  14th,  1880. 

§  219.  The  Clerk  must  conduct  said  drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  names  of  ju- 
rors so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw 
from  the  box  as  many  slips  of  paper  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min- 
utes of  the  court,  which  must  show  the  name  contained 
on  every  slip  of  paper  so  drawn  from  the  **  jury  box." 

3.  If  the  name  ofany  person  is  drawn  from  the  box  who 
is  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  serv- 
ice, and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omit- 
ted from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroved  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  i)roceeding  shall  be  had  sls  often  as  may  be  nec- 
essary until  the  whole  number  of  jurors  required  are 
drawn. 

After  the  drawing  shall  be  completed,  the  Clerk  shall 
make  a  copy  of  the  list  of  names  of  the  persons  so  drawn, 
and  certify  the  same.  In  his  certificate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the  number  of 
jurors  drawn,  and  the  time  when  and  the  place  where 
such  jurors  are  required  to  appear.  Such  certificate  and 
list  shall  be  delivered  to  the  Sheriff  for  service. 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  Clerk  shall  preserve  the  ballots  drawn,  and  at  tiie 
close  of  the  session  or  sessions  for  which  the  drawing  was 
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had,  he  shall  replace  in  the  proper  box  from  which:  they 
were  taken  all  ballots  which  have  on  them  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ARTICLE   V. 

Ov  Stthmonikg  jurors  for  Courts  of  Record. 

i225.  Sheriff  to  summon  Jurors,  how. 
226.  Of  drawing  and  summoning  jurors  to  attend  forthwith. 
237.  Of  sumraoniiig  jurors  to  complete  a  panel. 
S  228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  Qr  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  jnror— name  not  on  venire,  9  Cad.  537. 

Betom— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  suf&cient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jnr]r-4  Cal.  218;  43  Cal.  344;  46  Cal.  47;  47  CaL  93, 134;  People 
r.  Ah  Chung,  May  22nd,  1880. 
EUsor— 14  CaL  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  panel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  snmmon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTIGLE  VI. 
Op  SUICMONINO  JUBOBS  FOB  COITBTS  NOT  OV  BEOOBD 

I  230.  Jorors  for  Justices*  or  Police  Courts. 
I  231.  How  to  be  summoaed. 
S  232.  Officer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  otner  inferior  court,  they  shall, 
UDon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thiereon. 

ABTiCLE  vn. 

OV  SUMMOmNO  JUBIES  OF  IlTQITEST. 

S  23S.  How  to  be  summoned. 

§  235.  Juries  of  inquest  shall  be  summoned  by  the 
ofScer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to.be  had,  or  by  any  Sher&,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi* 
dent  of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  aud  of  the  time  and 
place  at  which  their  attendance  is  required. 
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ABTICLE  Ym. 

OBBDIXirCS  TO  BUMMOirS,  HOW  ElTTOBCBD. 
f 
S  238.  Attachment  and  fine. 

§  23&  Any  juror  summoned,  who  willfullv  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ARTICLE  IX. 


Of  Impanitbliko  Grakd  Juries. 

11.  Orand  Jurr,  when  to  be  Impanneled. 
_  _i2.  How  constituted. 
S  243.  Manner  of  impannellng  prescribed  in  Penal  Code. 
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§  241.  Everv  Superior  Court,  whenever,  in  the  opinion 
of  the  court,  the  public  interests  may  require  it,  must 
make  and  file  with  the  County  Clerk  of  their  respective 
counties  an  order  directing  a  jury  to  be  drawn,  and  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  shall 
not  be  less  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Superior  Judges,  there 
shall  be  one  grand  jury  drawn  and  impanneled  in  each 

J  ear,  and  in  all  counties  havine  three  or  more  Superior 
udges,  there  shall  be  two  grand  juries  drawn  and  impan- 
nelea  in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  oi  names  certified  and  sum- 
moned as  provided  for  drawing  and  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  jury,  may  be  again 
placed  in tJie  "jury  box." 
Const.  CaL  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 
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nineteen  of  such  persons  are  present,  the  panel  may  be 
iilled  as  provided  m  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, the  requisite  number  shall  be  obtained  by  writing 
tlie  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jury— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
paDneling  the  grand  jury  as  are  prescribed  in  part  two  of  ' 
the  Penal  Code. 

See  Penal  Code,  sees.  8M-M1. 

ABTIGLE  X. 

Of  iMFANNELnro  Trial  Jubibs  in  Coubts  ov  Uecobd. 

I  246.  Clerk  to  call  list  of  Jurors  summoned. 

8  247.  Manner  of  impanneling  prescribed  in  part  two. 

§  246.  At  tbd  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  box, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code.  • 

Oivil  action— see  sees.  60O-e04. 

Oriminal  case—see  Penal  Code,  sees.  1055-1068. 

ARTICLE  XI. 

Of  JxPAXWusa  Tbial  Jubies  nr  Cottbts  sot  ov  Rboobd. 

I  250.  Proceedings  In  formingr  jury. 
S  251.  Manner  orimpanneling* 

§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  interior  courts,  the  list  of  jurors 
summoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  upon  separate 
slips  of  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  dox,  froxi|  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
jury  must  be  impanneled  as  provided  in  the  Penal  Code ; 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  347. 

ARTICLE  Xn. 

Of  iMPAintBLnro  Jurixs  op  iHQxrxsT. 

S  2S4.  Manner  of  impanneUug. 

§  254.  The  manner  of  impanneling  juries  of  inquest  is 
prescribed  in  the  provisions  of  the  different  codes  relat- 
mg  to  such  inquests. 
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CHAPTER  IV. 
TRIAL  BY  JURY. 

ABT.  I.  FOBMATIOir  OF  JUBT. 

II.  Conduct  ov  thb  Tbial. 
UL  Thx  Yxbdict. 

ARTICLE  I. 
FOBMATIOir  OF  THB  JUBT. 

§  600.  Jury,  how  drawn. 

I  ()01.  Challenges.  Each  party  entitled  to  four  peremptory  challenges. 

)  602.  Grounds  of  challenge. 

I  603.  Challengesfljow  tried. 

I  604.  Jury  to  he  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  190,  and  note:  trial  jury,  sees.  193, 194. 

Trial  by  jury— conduct  of,  sec.  607  et  seq.:  waiver  of,  sec.  631:  vejv 
diet  after,  sec.  624  et  seq. 

Trial  jnry  box— sec.  246. 

Jury  completed— 45  Cal.  323. 

§  601.  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  Tlie  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  Tot  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  I£ 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc* 
ing  with  the  plaintiff.    [In  effect  July  1st,  1874.] 

Challenge  for  canse— sec.  203,  and  note. 

Peremptory  challenge,  when  taken— see  Exavinatiok  of  Ju- 
BOBS,  extent  of:  criminal  cases,  37  Cal.  676. 

examination  of  jurors— object  of.  23  CaL  376:  extent  of,  45  Gal.  328. 

Formation  of  jnry— irregularity  in,  must  be  substantial,  6  CaL  406;  9 
Cal.  529;  32  CaL  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.   A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
Fenal  Appxmdiz— 58  a 
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2.  Conaailguiiiity  or  affinity  within  the  fourth  degree  to 
any  party: 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter  and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party*  or  beiug  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  oi*  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action; 

6.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; . 

6.  Having*  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  L^n 
effect  July  1st,  1874.] 

Challenge  for  cause,  safficiencf  oi~  Specifying  grounds,  12  Cal.  483: 
criminal  cases,  37  CaL  277:  41  Cal.  37.  Objection ,  when  to  be  made,  1  CaL 
38;  18  Cal.  109. 

GBOUITDS  OF  CHALLENaE  FOB  CAUSE. 

SuBDivisiOK  1.  Incompetencf— sees.  198, 199,  and  notes;  also^see 
note  to  subd.  4,  tn/ra,  and  47  Cal.  388. 

Subdivision  2.  Consanguinity  or  affinity—generally,  see  note  to 
sec.  170,  subd.  2. 

Subdivision  3.  Close  relations  to  either  party— see  notes  to  subds. 
2  and  5. 

Subdivision  4.  Previous  trial,  serving  or  testifying  at— 14  Cal. 
168,  and  see  18  Cal.  109. 

SuBDivisi&N  5.  Interest  of  juror— as  to  Interest  generally,  see  37 
Cal.  190. 

Subdivision  6.  Unqnalifled  opinion,  possession  of— excusing  for, 
discretionary,  18  CaL  109,  and  r  ee  47  Cal.  388:  formation  or  expression 
of,  former  requirement,  11  Cal.  69:  degree  of  conviction  necessary*, 
(implied  bias  In  criminal  cases)  16  Cal.  129;  17  Cal.  143;  22  Cal.  349;  27 
CaL  507;  40  Cal.  268;  45  CaL  137;  46  Cal.  78;  48  Cal.  253;  49  Cal.  174. 

Subdivision  7.  Bias^review  of  decision  ^  to,  49  CaL  560;  50  Cal. 
222:  existence  of,  5  Cal.  347;  38  CaL  51. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
TUe  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  sec.  601n. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  jrenerally. 
47  CaL  888;  49  Cal.  679;  50  CaL  222;  and  see  notes  to  sec.  602,  subds.  6 
and  7. 
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S  604.  As  BOOH  as  the  jlnry  Is  completed,  on  oath  must 

be  administered  to  tbe  jurora,  in  BUbataace,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issne  between ■,  the  plaintiff,  and ,  defendant,  Mid 

a  tine  verdict  render,  according  to  tbe  evidence. 
Oath,  adminislntiOB  of-see  ucb.  WO-iWl. 

ARTICLE  IL 
COKsiroT  OB  saa  tual. 

!MT.  Order  ot  pioneeOiags  on  trLsL. 
SM.  Cfaaree  id  itas  Jury.    Coiiit  niRst  Famhli,  la  wrtdnt,  niWD  re- 


enled  f rom  giving  vfl 


§  607.  When  the  jnry  ha^been  BWorn,  the  trial  mast 
proceed  in  the  following  order,  unless  the  jadge,  for 
special  reasons,  otherwise  directs: 

1.  Tbe  plaintiCF,  after  stating  the  iaaue  and  hla  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
Ilia  evidence  in  aupport  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason.  In  fur- 
therance of  justice,  permit  them  to  ofier  evidence  npon 
their  original  case ; 

1.  When  tbe  evidence  Is  concluded,  unless  tbe  case  is 
submitted  to  the  Jury  on  either  side,  or  on  both  sidea, 
without  aimiinent,  the  plaintiff  must  commence  and  may 
conclude  tbe  argument ; 

6.  If  several  defendants,  having  separate  defenses,  ap- 
pear by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6,   The  court  may  tben  charge  the  jury. 

Ordiir  of  proof,  diicntian  of  oonrt,  >*  to— genenllT,  aec.  XK;  97 
CaLiX;  SICal.tea:  uuty.contnilot.DTn,SCiiLH;  laCsl.SMi  M  Cai. 
SM;  nlevaucy  ot  evidence,  sees.  IMS-ISTO. 

SCTBDiviaioiv  1.  FlajntUTs  evidenDB— proof  required,  ho  teca. 
l»j;lSfl9. 

SDBDivuion  i,  DeiMidaal't  eTid*DO»->ee  Dole  to  nibd.  l. 
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SUBDinsiOir  8.  Rebutting  evidence— i^ard^nq^  proqf,  goamUj* 
sec.  1869n :  as  test  of  right  to  rebut,  see  15  Cal.  199;  48  Cal.  614.  Credi' 
bilityt  an  to,  sec.  205S ;  40  Cal.  578.  Discretion  of  court,  ns  to  recalling  wit- 
ness, sec.  2050;  42  Cal.  296.  Re-opening  case— Where  amendment 
of  complaint,  S3  Cal.  608:  vhere  cross-complaint,  49  C-al.  233:  recalling 
witness,  sec.  2050;  45  Cal.  80:  supplementary  proof,  6  CaL  170;  26  Cal. 
606;  38  Cal.  697;  42  Cal.  439;  47  CaJ.  194. 590;  48  Cal.  614. 

Subdivision  4.  Arguments— plaintiff  opening  and  closing,  2  Cal. 
388:  reading  law,  44  CaL  65. 
Subdivision  5.  Several  defendants— separate  trials,  40  CaL  299. 
Subdivision  6.  Oharging  the  jury— sees.  60»,  609. 

CONDUCT  OF  TRIAL. 

Actions— conflolidatinff,  sec.  1048:  register  of,  sec.  1052.  Amend* 
ments— sec.  473  and  notes.  Appeals—sec.  936  et  »eq.  Arguments- 
sec.  607,  subd.  4.  Case,  calling  up— sec.  594.  Chambers— powers  at, 
sees.  165, 166,  and  notes.  Charge  to  jwy— sees.  608,  609,  and  notes. 
Compromise— offer  of,  sec.  997;  contempts,  sees.  1209-1222.  Continu- 
ance—sec. 595n,  595.  Costs— sec.  1021  et  seq.  Court— trial  by,  sees.  631- 
636.  Damages— sec.  657,  subd.  6»;  deliberation  of  jury,  sees.  613,614. 
Dismissal— sec.  585 ;  and  see  Want  09  Prosecution.  Divorce— see 
sec.  76,  subd.  4  note,  sec.  125.  Errors— of  law,  sec.  657,  subd.  7,  note :  dis- 
regarded, sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Extensions  of  time— sec  1054.  Facts,  jury  deter- 
mines—sec. 608  and  note,  sec.  2101.  Findings— see.  633  and  note.  In- 
structions to  jury— generally,  sec.  608m :  special,  sec.  idOn.  Judges 
— disqualiflcations  of,  sees,  170-172  :«sec.  397,  subd.  4.  Judgment— gener- 
ally, 577-582, 664n :  givinffarid  entering,  sees,  664-675;  kincin  of,  sec.  577n : 
on  pleadings,  sec.  585n.  Jury  trial-^ecs.  600-628.  Justices^  court— trials 

In,  sees.  871-887.  Language  of  proceedings— sec.  185!,  Law,  judge 
determines— sees.  608,  2102.  Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663 :  nonsuit,  sec.  581.  Notices— sec.  1010  et  seq.  Polling  jury 
—sec.  618.  Order  of  proof— 607f»,  supra.  Orders— 1003-1009.  Papers- 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  VsNUB.  Pleadings— generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec.  421n:  judgment  on,  sec. 
585n.  Postponements— see  Continuanobi  Private  nrial— sec.  125. 
Reference— sees.  638-645.  Relief— sec.  580  and  notes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1132-1179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051 :  shorMiand  reporters, 
sees.  268-274.  Three-fourths— of  jury,  agreement  of  .sec.  618».  Trial 
—generally,  sees.  588-663.  Variance— sees.  469-471.  v  enue— sees.  392- 
400:  change  of,  sec.  397  et  seq.  Verdict— sees.  624-628.  View— by  jury, 
sec.  610.  Waiver— of  jury  trial,  sec.  631.  Witnesses— see  Evidbncb. 
Writings— see  Evidence  :  Inspection  of,  sec.  IGOO.  Want  of  prosecu- 
tion—diBmissal  for,  sec.  594n.  ^ 

§  606.  In  charging  the  jury,  the  court  may  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  cither  party,  at  the  time,  upon 
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request,  a  statement,  in  writing,  of  the  points  of  law  con- 
tained in  the  charge,  or  sign  at  the  time  a  statement  of 
sncli  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— court  statin?  In  charge,  Const.  Oal.  art.  6,  sec.  19; 
sec.  2102,  also  sec.  2061,  and  see  under  Charob  to  Juby,  infra. 

Stating  testimony— 20  Cal.  432;  43  Cal.  85:  constitutional  provision, 
see  last  note. 

Questions  of  fact— Jury  exclusive  judges  of,  Const.  Cal.  art.  6.  sec. 
19;  sec.  2101,  also  sec.  2061;  17  Cal.  166,  and  see  under  Charob  to 
Jury,  infra.    Law  also,  for  Jury,  in  libel,  see  Const.  Cal.  art.  1,  sec.  9. 

Ohargo  to  yaxj— Scope  of,  see  Instructions,  generally,  infra,  and 
Special  instmctions,  sec.  609n.  Construction  of,  1  Cal.  476;  22  Cal.  43 ; 
48  Cal.  85:  4^  Cal.  560.  Law  matters,  on,  see  note,  supra,  and  7  Cal.  424; 
41  Cal.  123;  40  Cal.  56;  52  Cal.  315.  Fact,  on  questionsof,  see  note,  supra, 
and  22  Cal.  492;  23  Cal.  193;  24  CaJ.  502;  61  Cal.  603;  People  v.  Wong  Ah 
Ngow,  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  552;  McFadden  v. Mitchell,  April 
22nd,  1860, 6  Pac.  C.  L.  J.  334:  point  treated  as  proven,  13  Cal.  427;  18 
Cal.  376;  20  Cal.  56:  S3  Cal.  299;  34  Cal.  663;  41  Cal.  123;  51  Cal.  603;  52 
Cal.  315;  53  Cal.  625,  and  see  Assuming  Fact,  under  Xhstructions 
g^enerally,  infra. 

INSTRUCTIONS  GENERALLT: 

Asking-Hseo  special  instructions,  sec.  609n.  Assuming  fact— 23  Cal. 
193;  24  Cal.  602;  25  Cal.  197:  SO  Cal.  539;  33  Cal.  299;  50  Cal.  236:  53  Cal. 
612,  720.  Charge  in— see  Charge  to  Jury,  note  supra.  Conflict- 
ing—see  Contradictory.  Contradictory— or  Inconsistent,  SO  Cal. 
312;  30  Cal.  573;  43  Cal.  5.^)2;  44  Cal.  65,  246;  52  Cal.  465;  53  Cal.  56, 708* 
Correct— see  Proper.  Equity— special  Issues,  7  Cal.  424.  Errone- 
ou8-lCa1.S53;  G  Cal.  433;  8  Cal.  341;  9  Cal. 565;  19  Cal.  143;  24  Cal. 839; 
39  Cal.  25,  123;  52  Cal.  246,  315;  53  Cal.  354,  360.  604.  612,  720;  Black  v. 
Sprague,  March  6th,  1880,  5  Pac.  C.  L.J.  92;  McFadden  v.  Mitchell, 
April  22nd,  1830,  5  Pac.  C.  L.  J.  334:  Sargent  v.  Linden  G.  M.  Co.  May 
25th,  1880, 6  Pac.  C.  L.  J.  404;  People  v.  Allies,  May  26th,  1880, 5  Pac.  C. 
L.  J.  420;  and  see  Requisites  o?;  also  Special  Instructions, 
Refusal  op,  sec.  60^i.  Effect  of,  see  Errors  of  Law,  sec.  607; 
subd.  7  and  notes.  Extent  of— 23  Cal.  331 ;  38  Cal.  362.  Fact,  on  ques- 
tions of— see  note,  «upra:  fraud.  6  Cal.  110;  8  Cal.  87,207;  19  Cal.  143; 
McFadden  v.  Mitchell^  April  22n(l,  1880, 5  Pac.  C.  L.  J.  334 ;  Parks  v.  Bar- 
ney, June  nth,  1880,  5  Pac.  C.  L.  J.  439.  Greneral,  too— 1  Cal.  366. 
Granting— see  under  Special  Instructions,  sec.  009n.  Inconsis- 
tent—see  Contradictory.  Irreconcilable— see  Contradictory. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1,  sec.  9; 
46  Cal.  124.  Malicious  prosecution— 29  Cal.  644;  52  Cal.  246;  53  Cal.  189. 
Objections  to— see  Exceptions,  under  Special  ListructionSi  sec. 
t;03».  Oral— 53  Cal.  574.  Passing  on— see  under  Special  Lastructions, 
nee.  609n.  Pertinency  of  evidence— submitting,  49  Cal.  56.  Point- 
treated  as  proven  in,  see  Assuming  Fact,  and  Charge,  note,  supra. 
Presumed— correct,  53  Cal.  420:  proper,  17  Cal.  123:  20  Cal.  56;  81  Cal. 
115;  38  Cal.  362 ;  49  Cal.  560;  53  Cal.  491:  Williams  v.  Hartford  F.  Ins.  Co. 
March  29th,  1880, 5  Pac.  C.  L.  J.  227.  Refusal  of— see  under  Special 
Instructions,  sec.  609n.  Relevant— 2  Cal.  39. 217;  9  Cal.  358;  24  Ca). 
17:  28  Cal.  380;  36  Cal.  404;  39  Cal.  123, 691;  45  Cal.  496;  47  Cal.  93;  50  Cal. 
469.  Requisites  of— see  Assuming  Fact,  Contradictory,  Gen- 
eral, Relevant,  Vague.  Special— sec.  60gn.  Supplementary-4a 
Cal.  274.    Testimony  on— where  uncontradicted,  45  Cal.  544:  stating, 
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see  note,  supra.   UMlew— 53  CaL  420.   Usnal-^ec.  2061 ;  see  also,  sec. 
2102.  Vague— 39  Gal.  690;  and  see  Too  General. 

§  609.  Where  either  party  asks  special  instructions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  Id 
whole  or  in  part. 

Instmctions,  disposition  of— asking,  granting,  refosing,  modifying, 
manner  of  passing  on,  see  those  heads  under  Special  Listructions, 
infra. 

SPECIAL  INSTRUOTIONS. 

Adding  to-47  Cal.  93.  Asldng-O  Cal.  197;  16  Cal.  78;  48  Cal.  237, 277; 
53  Cal.  613:  Williams  v.  Hartford  Fire  Ins.  Go.  March  29th,  1880. 5  Pnc. 
G.  L.  J.  227.  Disregarding— 6  Gal.  197.  Exceptions  to— sec.  646  and 
notes.  Giattting-8Gal.390;  13  Gal.  172;  17  GaL  143;  41  Gal.  66.  Mod- 
ifying—see Adding  TO,  GRAiTTiTfO,  Passing  on.  Offebino;  see 
A8K1NO.  Passing  on— manner  of ,  2  Gal.  173;  5  Gal.  490;  19  Gal.  476. 
683;  25  Gal.  460;  82  Gal.  280:  34  Gal.  101:  37  Gal.  154;  40  Gal.  543;  49  Cal. 
166;  see  also  Adding  to,  Granting,  modifying,  Refusal.  Pre- 
senting—see  Asking.  Proposed— 6  Gal.  197;  29  Gal.  556.  Reading- 
time  of,  29  Gal.  556.  Refusal  of— proper,  5  GaL  478;  6  Gal.  197;  8  Cal. 
275.  390;  9  Cal.  353;  13  Cal.  599;  29  Cal.  556;  32  Gal.  231;  36  Gal.  404;  45 
Cal.  496;  47  Cal.  93;  49  Gal.  166;  53  Cal.  354,  630;  People  v.  Smallmans, 
Hay  15th,  1880:  improper,  2  Cal.  385;  52  Gal.  61 1 :  reasons  for,  8  Cal.  390: 
curing,  8  Gal.  87;  80  Cal.  631;  50  Cal.  469;  Peoplb  v.  Ah  Chung,  March 
22nd,  1880,  A  Pac.  G.  L.  J.  2 IS;  Siemers  v.  Eisen,  March  24th,  1880, 5  Pac. 
C.  L.  J.  248.   Time,  presenting  in— where  many,  6  Cal.  197. 

§  €10.  When,  in  the  opinion  of  the  court,  it  is  i>roper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  them  on  any  subject  connected  with  the  trial. 

View  of  premises— 19  GaL  427;  49  Cal.  607;  50  GaL  556;  53  CaL  GO. 

§  €11.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  tlie  case  is  submitted  to  them, 
Ihey  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  liually  submitted  to  them. 
Temporary  recess— <iiiestion  as  to  application,  23  Cal.  631. 

§  612.  Upon  retirhig  for  deliberation,  the  jury  may  take 
with  them  all  papers  wliich  have  been  received  as  evi- 
CoDx  Civ.  Pboc.— lo. 
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dence  in  the  cause,  except  depositions  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  oi  them,  but  none  taken  by  any  other  person. 

Inspection  .of  docnments— by,  36  Cal.  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  \>&  kept  together,  in  some  convenient 
place,  under  charge  of  an  otficer,  until  at  least  three- 
fourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  1880.] 

Retiring  for  deliberation— Temporary  aeparationt  b  Cal.  275;  19  Cal. 
427 ;  20  Gal.  433 ;  21  Cal.  337 ;  22  Cal.  348.   Influence  of  judge,  29  Cal.  258. 

Three-fourths— agreement  of,  amdt.  1880;  see  Const.  Cal.  art.  l,sec.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  given— extent  of,  45  Cal.  338:  on  non-judicial  days,  sec. 
134,subd.l.  . 

Absence  of  attomeirs— criminal  cases,  5  Cal.  148;  37  Cal.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jur^  may  b6  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  irom  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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cause  is  submitted  to  tbem,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct, 

Jnrjr  discharged— formalities,  48  CaL  324:  on  non-judicial  days,  49 
Cal.  226. 

§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business  ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  10th,  1880.] 

Sealed  verdict— bringing  in,  12  Cal.  483. 

Adjournment  for  term— effect  of,  before  amdt.  1880,  48  Cal.  324;  50 
Cal.  648:  abolition  of  terms,  by  Const.  1879,  see  sec.  73n. 

§  618.  When  the  jury,  or  three-fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
£itber  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Three-fonrths-T^igreement  of,  see  sec.  613». 

Verdict  received— on  uon-judicial  day,  sec.  134. 

Polling  jury— 20  Cal.  69. 

Dissenting— more  tban  one-fourth,  amdt.  1880;  grounds  for,  48  CaJ. 

688. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Corrected  by  jur/— 2  Cal.  183, 269. 

Court,  power  of-2  Cal.  183;  3  Cal.  137;  34  Cal.  663. 

Waiver— 4  Cal.  230. 
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ARTICLE  III. 
THE  VERDICT. 

S  ^4.  General  and  special  verdicts  defined. 
■  §  625.  When  a  general  or  special  verdict  may  be  rendered. 
§  626.  Verdict  In  actions  for  recovery  of  money  or  on  establishing 

counter-claim. 
§  627.  Verdict  in  actions  for  the  recovery  of  specific  personal  prop- 

ertv. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them ;  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  Cal.  183, 2A1 ;  6 
Cal.433;  38  Cal.  507;  41  Cal.  123:  sufficient  form,  25  Cal.  479;  40  Cal.  657: 
and  as  to  amending,  see  sec.  473;  3  Cal.  137 :  ejectment  in,  sees,  740, 741 : 
intendments  as  to,  see  generally,  Intendments,  sec.  53n:  new  trials 
for  misconduct  affecting,,  sec.  657,  subd.  2  and  note:  joint  defendants, 
against,  6  Cal.  197;  15  Cal.  27;  25  Cal.  123:  waiver  of  informality  in,  38 
Cal.  507;  40  Cal.  408. 

General  verdict— 14  Cal.  168;  15  Cal.  162;  25  Cal.  479;  and  see  Scope 
OP  Verdict,  supra. 

Special  verdict— sec.  625»» 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding;  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  Inconsistent  with  the  general  verdict,  th^ 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict— sec.  624n. 

Special  verdict— CAarac/er  cf,  16  Cal.  113;  17  Cal.  299,510;  19  Cal.  101; 
81  Cal.  98.  Directed  by  court.  3  Cal.  396.  Special  issues,  4  Cal.  6;  8  Cal. 
601 ;  23  Cal.  482:  27  Cal.  360.  Change  of  verdict,  from  special  to  general, 
2.>  Cal.  639;  48  Cal.  588.  Special  finding,  effect  on  general  verdict,  20  Cal. 
r-tO;  23  Cal.  489:  31  Cal.  115:  and  as  to  equity,  see  49  Cal.  126;  52  Cal.  430: 
iiisnfflclent,  when,  50  Cal.  61. 
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§  626.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
when  a  counter-claim  tor  the  recovery  of  money  is  estab* 
lished,  exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Amount  of  recovenr— Watson  r.  Damon,  March  5th,  1880, 5  Pac.  C. 
L.  J.  97.  ^ 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  oeen  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
hnd  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
the  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  repleTin-7  Cal.  568;  8  Gal.  446;  21  Cal.  274;  24  CaL  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  si)ecifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  len^h,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  It 
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the  assignee  may  recover  the  property,  or  the  valae  there- 
of, as  assets  of  such  insolvent  debtor;  and  if  such  sale, 
assignment,  transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  that 
fact  shall  be  prima  facie  evidence  of  fraud. 

Frandulent  preferences  and  transfers— Civil  Code,  sees.  3439-3442;  5 
Gal.  488;  lOCaI.227.269:  12CaI.281;  I3Cal.e2;  19CaI.41;  21  Oal.ll;  23 
Cal.194;  23  Cal.233,514;  34  Cal.86,100:  35  Cal.223.303:  37  Cal.  328;  41 
Cal.  239,  .545:  42  Cal.  361 ;  49  Cal.  620;  51  Cal.  521;  53  CaL  197. 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  3449-3473;  2 
^Cal.  107;  8  Cal.  471 ;  5  Cal.  210;  8  Cal.  152;  10  Cal.  209, 274;  12  Cal.  469;  14 
Cal.  450;  41  Cal.  566. 

ARTICLE  IX. 


§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as^ 
signee  In  insolvency,  or  to  hinder,  impede,  or  delay  his 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shallspend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  enects  whatsoever;  or  if  in  case 
of  any  person  havlus  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coining  to  the  knowledge  or  belief  thereof :  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  Insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  t^e  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  m  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mis- 
demeanor, and,  apon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  two  years.  * 

Concealing  property,  etc.— see  Penal  Code,  sec.  IM. 

Frandolent  dealing  with  books  or  writing-Hsee  Penal  Code,  sec 
132. 

Frand— flee.  49n;  19Cal.  143. 

Frandolent  preferences  and  transfers~4ec.  SSn. 

AJITICLE    X. 
MISCEU:iANEOnS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like,  validity  and  effect  as  if  he 
had  lived. 

Oontinnance  of  proceedings— after  death  of  party,  compare  Code 
Civ.  Proc.  sec.  88S. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Civ.  Proc*  sec.  312n. 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney— flee  Code  Civ.  Proc.  sec.  275  et  teq, 

§  60.  It  shall  bo'the  duty  of  the  court  haviujpr  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
steed  in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-filve  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  firom  execution— see  Code  Civ.  Proc.  sec.  690  and 


§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  tJiis  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
"debtor''  includes  partnerships  and  corporations. 

Meaning  of  words— compare  Code  Civ.  Proc.  sec.  17. 
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General  DEFunrioNs.    §§  1823-1839. 
Title  L    Of  General  Principles.    §§  1814-1870. 

n.    Kinds  AND  Degrees  OF  Evidence.  §§1875-1978. 
ni.    Production  of  Evidence.    §§  1981-2054. 
IV.    Effect  of  Evidence.    §  2061. 
y.    Bights  AND  Duties  OF  Witnesses.  §§2064-2070. 
VL    Evidence  in  Particular  Gases,  and  General 
Provisions.    §§2074-2103. 
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OF  EVIDENCE. 

GENEBAL  DEFINITIONS  AND  DIVISIONa 

S  1823.  Definition  of  evidence. 

§  1824.  Definition  of  proof. 

S  1825.  Definition  of  law  of  evidence. 

1826.  Tbe  de^^ree  of  certainty  required  to  establish  facts. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 
I  1832.  Indirect  evidence  defined, 
i  1833.  Primary  evidence  defined. 
1 1834.  Partial  evidence  defined. 
I  1835.  Satisfactory  evidence  defined. 
1 1836.  Indispensable  evidence  defined. 
I  1837.  Conclusive  evidence  defined. 
I  1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

§  1823.  Judicial  evidence  is  the  means,  sanctioned  by 
law,  of  ascertaining  in  a  judicial  proceeding  the  truth 
respecting  a  question  of  fact. 

Evidence— law  of,  sec.  1825:  kinds  of,  sec.  1827 :  degrees  of,  sec.  VSZiet 
Meq.  .*  relevancy  of,  sees.  1868, 187U:  production  of,  see  sec.  1825,  snbd.  3, 
note :  value  and  effect  of,  see  sec  1825,  subd.  5,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establisli- 

ment  of  a  fact  by  evidence. 

Definition  of  term— 31  Cal.  201. 

Proof— degree* required,  sec.  1826f  order  of,  sees.  607, 2042:  extent  of. 
sees.  1867, 1869:  limits  of.  sees.  1868, 1870:  burden  of,  sees.  laeSn,  1981: 
method  of  making,  31  Cal.  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  ana  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases,  the  value  and  effect 
of  evidence. 

SuBDivisiozr  1.  Trooi  aniieQe8sary-<-wben,  see  sec.  1827,  subd.  1, 
note. 
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SuBDiYisiOK  2.  FlresnmptionB— sees.  1959, 1961-1963  and  notest. 

SUBpiYisiov  3.   Production  of  evidenoe— sees.  1961-2<)54. 

SUBDiYisioir  4.   Exclasion  of  eTidence— sees.  1867, 1868. 

SVBDinsioK  5.  Valne  and  effect  of  erldence— sec.  2061;  also  see 
sec.  1828  et  seq. 

§  1826.  The  law  does  not  require  demonstration;  that 
is,  snch  a  de|i|^e  of  proof  as,  excluding  possibility  of 
error,  produces  abdolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
de^ee  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 

n-oof— sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
SUBDiYisioir  1.   Knowledge  of  the  court— sec.  1875  and  notes. 
Subdivision  2.  Witnesses— sees.  1878-1884. 
Subdivision  3.  Writings— sees.  1887-1951. 
Subdivision  4.   Other  material  objects— see.  1954. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Ftimary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  Ist,  1874.] 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  Is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.] 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to. 
primary.   Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrument 
and  contents.    [In  effect  July  1st,  1874.] 

Secondary  evidence— that  conveyance  authorized  by  corporation, 
52  Cal.  182. 

Oontents  of  a  writing— evidence  of,  see.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumptiod, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab- 
lish the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that 
fact,  out  which  affords  an  inference  or  presumption  of  its 
existence.  For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  wnich  the  fact  in  dispute  is  inferred. 
Indirect  evidence— sees.  1957-1963. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and  over- 
come by  other  evidence.  For  example:  the  certificate  of 
a  recording  officer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  1st,  1874.] 

Prima  facie  evidence— seal  of  corporation  as,  62  CaL  192. 

Dispntable  presumption— sec.  1963. 

fi  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  tue  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  oi  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Oonnected  with  the  fact  in  dispute— sec.  1868. 

tl835.  That  evidence  is  deemed  satisfactory  which 
inarily  produces  moral  certainty  or  conviction  in  au 
unprejudiced  mind.    Such  evidence  alone  will  justify  a 
verdict.    Evidence  less  than  this  is  denominated  slight 
evidence. 
Sati8factor7  evidence— to  Justify  verdict,  sec.  2061,  subd.  5. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  evidence— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.    For 
example:  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 
•Oondnsive  evidence— sees.  1908, 1963, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 


•  C'. 


tec.  im  el  iBi. .-  two  wlUiesses  t  or  lost  or  desDOKd  nlll.'aec.  Jxifpec- 

S1845.  A  witness  can  testify  of  those  facte  oniv 
icli  he  knows  of  his  own  knowledge;  that  is,  which 
are  derived  fcoio  his  own  peroeptiona,  except  in  those  tew 
cipress  caseB  in  which  his  opinions  or  inferenoes,  or  the 
declamtions  of  others,  are  admiBaible.  , 
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presence  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

Witness— defined,  sec.  1878. 

Witnesses— competency  of,  sec.  1879  et  seq. 

Oath  or  affirmation— administration  of,  sees.  2093-2097. 

Examination  of  witnesses— sees.  2042-2054. 

§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  mav  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  truth, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  tne  jury  are  the  exclusive  judges  of  his 
credibility. 

Witness— sec.  1878  et  seq. 

Presumed  to  speak  the  tmth— sec.  1963,  subd.  1 :  ^idence  of  good 
character,  sec.  2053. 

Presumption  repelled— manner  of  testifying,  sec.  2061,  subd.  2 :  char- 
acter of  testimony,  sec.  2061,  subd.  3 :  Impeaching  credit,  sees.  2049, 2051, 
2053:  motives,  hostility,  52  Cal.  380:  contradictory  evidence,  sec.  2049, 
2051. 

Jury  exclusive  judges  of  credibility— sec.  2061. 

§  1848.  The  rights  of  a  party  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In*'effect 
July  1st,  1874.  J 

Particular  relation— requisite,  2  Cal.  145:  wife,  where  marriage  in 
issue,  9  Cal.SSiU:  liusband.  crime  of,  not  imputed  to  wife,  49  Cal.  637: 
partner,  agent,  etc.  sec.  1870,  subd.  5:  parties  to  fraud,  20  CaL  596:  offi- 
cers and  master  of  vessel,  33  Cal.  61 :  attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849-1853. 

§  1849.  "Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstruction  of  section— 50  Cal.  478. 

Declarations  of  predecessor— admissible,  12  Cal.  163;  30  Cal.  430;  33 
Cal.  466;  38  Cal.  51 ;  42  Cal.  298 :  relating  to  the  real  property,  50  Cal.  478 : 
whiie  holdhig  the  title,  2  Cal.  148:  12  Cal.  496;  25  Cai:202^  38  Cai.  278: 
against  the  former,  23  Cal.  347;  49  Cal.  294;  53  Cal.  348:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
«*'  fraud,"  under  Bss  Oest2B,  sec.  1850». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  whicli  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 
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Res  geste,  part  of-declaratlons,  etc.,  forming.  Generally,  time  of 
declarations,  35  Cal.  49;  52  Cal.  213;  written  declarations,  etc.,  may  be. 
sec.  1946;  21  Cal.  374 ;  47  Cal.  294 :  declarations  not  forming,  42  Cal.  27 ;  48 
Cal.  462.  Special  instances,  assault,  35  Cat.  274 :  49  CaL  St» :  conspiracy, 
in  fortberauce  of,  27  Cal.  572:  declarations  before  others,  sec.  1870. 
suM.3;  29CaL637:  dyinff  dec1aratlon,sec.  1870,sabd.4:  35Cal.49:  en- 
tries in  corporation  books,  wben  inadmissible,  52  Cal.  248:  fraud,  im- 
peacbing  sale  for,  7  Cal.  391 ;  8  CaL  109, 325 ;  15  Cal.  50 ;  23  Cal.  .331 ;  25  Cal. 
202:  86  Cal.  205:  insurance  policy,  Fisbbeck  «.  Pboenix  Ins.  Co.  llarcb 
24tn,  1880»  6  Pac.  C.  L.  J.  212 :  malice,  35  CaL  373 :  writing,  to  explain,  sec. 
1860. 

§  1851.  And  where  the  qnestion  in  dispute  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  facie  evidence  between  the  parties.  [In  effect 
July  1st,  1874.] 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  deoedent— sec.  1870,  subd.  4. 

Oommon  reputation— on  questions  of  pedigree,  etc.,  sec  187fli, 
subd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, 4iaving  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  Interest— sec.  1870,  subd.  4;  44  CaL 
269;  45  CaL  137;  46  CaL  610;  47  Cal.  842  entries  and  otber  writings,  sec. 
rJ46. 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  b^  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Part,  admitting  more— section  applicable,  3  Cal.  106;  5  CaL  133;  9 
Cal.  529;  10  Cal.  371:  12  Cal.  564;  19  Cal.  C89;  25  Cal.  128;  29  Cal.  497,641; 
35  Cal.  648;  38  Cal.  279:  section  inapplicable,  30  Cal.  65, 542;  32  Cal.  360: 
error  under  section,  when  not  prejudicial,  50  Cal.  137:  documents, 
cross-examination,  etc.,  sees.  2047,2048:  related  documents  as  evidence, 
47  CaL  294. 

§  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases: 
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1.  Where  the  original  lias  been  lost  or  destroyed;  in 
which  case  proof  oi  the  loss  or  destruction  must  first  ho 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice ; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  recoruis  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  1st, 
1874.] 

Nature  of  provision— 9  Cal.  430;  10  Cal.  126. 

Contents  of  writing— showing  permissible,  sees.  1937,  1969;  5  Cal. 
467 ;  9  Cal.  593 ;  13  Cal.  84 ;  43  Cal.  162 ;  49  Cal.  264 ;  50  Cal.  353. 

SUBDivisioir  1.  Original  lost  or  destroyed— proof  requisite,  5  Cal. 
389;  9  Cal.  430;  15  Cal.  183;  l'>  Cal.  640:  diligent  search  unsuccessful,  5 
Cal.  502, 517;  6  Cal.  460;  12CaU104:  15CaI.  63,372;  I8Cal.l65;  19  Cal.  683: 
22  Cal.  659;  29  Cal.  665:  30  Cal.  360;  33  Cal.  320:  49  Cal.  653,  671;  beyond 
control,  8  Cal.  49;  13  Cal.  638;  19  Ciil.  i)4:  27  Cal.  54:  secondary  evidence 
admitted,  8  Cal.  49;  12  Cal.  11:17  Cal.  biSSt;  22  Cal.  50;  26  Cal.  270;  51  Cal. 
198:  recorder's  book  as  evidence,  17  Cal.  43. 

Subdivision  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939:  12  Cal.  403:  15  Cal.  63:  secondary  evidence  ad- 
mitted, 9  Cal.  .593;  12  Cal.  403;  38  Cal.  584:  denial  of  existence  need  not 
be  proved,  sec.  1869. 

Subdivision  3.  Fnblio  records— 7  Cal.  110,  288;  12  Cal.  20;  18  Cal. 
479:  public  writings  generally,  sees.  1892-1926. 

Subdivision  4.  Original  on  record- certified  copy  admissible 
when,  3  Cal.  427;  6  Cal.  488,  579;  12  Cal.  306;  13  CaL  638;  25  CaL  122;  27 
Cal.  50, 238;  38  CaL  216. 442. 

fl856.  When  the  terms  of  an  agreement  have  been 
uced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol- 
lowing cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  t  lie  validity  of  the  agreement  is  the  fact  in  dis- 
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Sute.  But  this  aectiou  does  not  exclude  other  evideiice  oi 
lie  clTCumstances  under  which  the  agteement  was  maide, 
or  to  which  it  relates,  as  defined  ia  section  eighteen  hnnd- 
red  and  Biity,  or  to  explain  an  extrinsic  ambiguity,  or  to 
establish  illegality   or  fraud.     The   term  agree: *    -'- 


eludes  deeds  and  wills,  as  well  as  contracts  between  pai- 

t -to  imr  ai  eoamdlet  mltttii  uree- 

.1  CaLMliUCBLX:  writing sdht- 
le,  see.  IKS:  n  CaL  t»;  H  OiC  di!;  11 
••"■ -"-"'^.lO  CaLWli  JO  CaL«i 


I'lik^,  p:\i\ifi-  'i  und  iiiiti'!^:  tuj"  ^^uufloed  to  putJu  arid  ttuue  clataiiug 
uailec  tbem,  M  Ual,  'Jiv. 
Parol  ovldsncB—silmiFAliiir',  .-dtetatkiiis  and  enmres,  to  eiplabi. 


■uW.  t:  <4  (  aj.  Ill:  •:>  <  <>,  >-< .'  morupKoi  lUscbarge,  to  Bbow,  see 

waiter;  fi.-.i'.l.  r-'      •-''  -  ClvU^Kte,  aec.  I««4  mlHaKs  or  Im- 

^.juA,  i>.  lUCaLGJiri  doiLltlt  fcBLIM;  39 

Ciil.ai<:>M- '  I  CoLlTtt  maRan,to|in>veecmTey' 

aocelm.,  .l.lUi!  UClL^H  CJLKB;  21  C^. 

eil3j2!i<.ii  .                 -112:  Tcee1i>t,to  explalD,l(<^.  liCi  li 

Cal.  4^  I  .  ji  of  conliQcts,  for,  CItU  Code,  Kcs. 

MHMItu..  )ICal.nii4B(^»^6W:«DrroundlD| 


I,  udIcbs  the  parties  have  reference  to 
IntBiprstalioa  of  lanmcl— lu  loci.  Civil  Code,  hc.  K 

§  1858.  In  the  construction  of  a  statute  oi , 

the  office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  coutaiued  therein,  not  to 
insert  what  lias  been  omitted,  or  to  omit  what  has  been 
Inserted;  and  where  there  are  several  provisions  or  pa> 
ticulacs,  Buch  a  construction  is,  if  possible,  to  be  adopted 
OS  will  give  effect  to  all. 

" — ■ '---generally,  sec.  lew  and  notes:  declartng  wT" ' " 

ffWni  ertect  to  all.  Civil  Co-le.seca.  IMI.S 


d-Mi. 


24  CaLtu'i  28^14: 


§  1859.  In  a  construction  of  a  statute,  the  Intention 
of  tlie  Legislature,  and  in  the  construction  of  the  instru- 
nient.  the  intention  of  the  parties,  is  to  be  pursued  if 
poaxlble:  and  when  a  general  and  particular  provision  uro 


§1 

param  rm    tn  h    f  mwT     1 


ImpiM  on 


rf   tnr    Imposlna 


aLBSS.   Dtedi 


fg  1860-4 

rat      M  (TTi  nU.     .      CaL       £2  C; 


'*aj  ■*■  j"^  iT; 


S  186Q,  Po    he  props     on    ru       n       an  in    rum  nt, 
mstan  ee  nnde  w     h    wa  mad  d  ng  he 

□an        h   8ub]  n     um  n    a  d        iie  par- 

B  may  a       b    sli  via         lia     li       d£    b    p  aced 

In  the  position  of  those  whose  language  iie  is  to  Interpret. 
CoiutrucUoD  of  InMmmanU— sec.  IKita. 

SairoandiHE  circnnittuices— mar  b«  sbowu,  ClvU  Code,  sec.  IMT; 
I«  C.-il.  S\iS'>;  h  cm.  1(9;  13  Cal.  116:  14  Cal.  IIT:  21  Cal.  IM;  2&Cil.  IM; 
L'eCil.S)!''*  Cal.'JJ);  33  Ca],2tl2i  d  Gul.BTi  M  Cal.  IU,3(9:  liy  nud 
evmvnco,  II  CU.  IMi  li  Cal.^li  il  CnUiVl;  a  Cal.3»;  32  Ciil.  11;  M 
Cal. an:  nsaoe.u?!',  Iti7il,  eabd.  Ij:  descripClTeputotcoafeyauce.Bee. 
KRI ;  M  OL^.  e»i  H  CM.  eWi  K  Cal.  4& 

e  presumed  t< 


Csmpuv— CWll  Code,  lec.  lul. 

§  1863.  Wben  the  characters  in  which  an  InBtmment 
is  tTrittenara  difflcnlt  to  bedecipbei^,orthe  language  o( 
the  instrument  is  not  understood  by  the  coart,  the  eri- 
dence  of  persons  skilled  in  deciphering  the  characters,  oi 
who  undecBtand  the  languace,  is  admlsaibla  to  declare  ilio 
characters  or  the  meaning  m  the  language. 
See— sec  1B70,  aabdt.  1, 10.  sod  notes. 

§  1864.  When  the  terms  of  an  ^reement  have  been  I 

Intended  in  a  different  sense  tj  the  oifierent  parties  to  it.  | 

that  sense  is  to  prevail  against  either  party  in  which  hu 
Bupposed  the  other  understood  it,  and  when  different  con. 
structions  of  a  provision  are  otherwise  equally  proper. 
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tnat  is  to  be  takeu  which  is  most  favorable  to  the  party  in 
whose  favor  the  provision  was  made, 
bompare— Civil  Code,  sees.  1640, 1654. 

§  1865.  A  written  notice,  as  well  as  every  other  writ- 
ing, is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to 
whom  the  notice  is  given. 

Ordinarj  acceptation-«ee  sec.  1861 :  compare  Civil  Code,  sec.  1644 : 
notice  of  dishonor.  Civil  Code,  sec.  3143;  4  CaL213:  8  Cal.626:  HCaL 
160;  24Cal.  879. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

Material  allegation  — defined,  sec.  463:  in  complaint,  see  Code, 
Pleading,  sec.  426»;  48  Cal.  439 :  not  controverted,  sec.  462. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  the  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  and  is  es- 
sential to  its  x^roper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Correspondence  between  evidence  and  allegations— 28  Cal.  67: 
variance,  sees.  469-471 :  tender  cannot  be  proven  imless  pleaded,  53 
Cal.  697. 

Relevant  evidence— required,  4  Cal.  229:  21  Cal.  23:  27  Cal.  423;  90 
Cal.  252:  48  Cal.  434, 545;  Smith  v.  East  Branch  M.  Co.,  Feb.  12th.  18^0, 4 
Pac.  C.  L.  J.  662 :  admissible  evidence  under  requirement,  sec.  1870  and 
notes:  objection  or  exception  to  evidence,  sec.  646n. 

Collateral  fact— connecting,  sec.  1870  and  notes;  51  Cal.  75;  Bancroft 
r.  Heringhi,  Feb.  4tb,  1880,4  Pac.  C.  L.  J.  536:  entirely  irrelevant.  49 
Cal.  374:  62  Cal.  225, 605;  63  CaL735:  credibiUty  of  witness,  sees.  1847 
and  1870,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence 
Penal  Apficndiz*— 66. 
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of  a  document,  tlio  custody  of  wLiicIk  beloDcs  to  tlie  op- 
posite party. 

A19nnatl*g  allagaUunt— admltled  facts  need  not  be  proTed.  3S  CaL 
K9l39Cil.3M:41C3l.  I37,l£li  4iCa].2:S;  47  CaL  20,243:  BfflrmatlTemat- 
tirr  Id  ansirer  unproveD,  dUreiianleil.tlJ  Cal.W:  burUcii  ot  proof,  ler.  i 
imijMCal.ee2LilCsL  lUi  aiCaJ.  a.at  Dooghert/c.  HuTlsou.MBrcb 
3[lt,13M,  E  I'm.  c.  I»  J.  SI :  inbrnlMloii  on  pleadings,  ft]  uaL  m:  nartlco- 
IsraliPgatlonsiDboproven.SlCal.aW:  ifCai.^ilCtl.^^t■,  Urlmv. 
Sataey,  June  3l)iK  IHW,  fi  tac.  C.  L.  J.  ^. 

H«mUTBaUeB»tlon-aomBBTiileiicerequlr«l.  2*Cb1.S11:  deolils, 

SOmcIBllIOT  OF  BVIDBITOB  OT  TABIOtJS  OASES. 
Bf"  Hinks  r  h^le     US'-  "61h  18"9. 

9^    C  I    r    CDrtiUcatvof  pnjQhaB»-* 

KO  1"  itj   Canttact-Mi-arwi    Oon- 


Bud  ditjr  Ira  d    j(J<u     lU   HI    GeneraUr-ilB- 

»Cal  J        jL      Oli   11     J      II    so  I,.! I     I*    BlCil   140  H  CaL  US. 
Marriage— I'^c    19U3    h  iM    34     47  Lai   b  1    liiwu^li  nf  nminljiA  nr.  JHB 
tliat  bead  lupra    Mouer  paid— action 
HsgUnnSB-^  Cal  S  8  Hlf  13  Cal  «». 

(B-i  «GaL4™  ii4,  weal  A     . 

3:1     Tax  sails— .il  i.aL  ^g  MU    Trespa>«-M  Cai.  iw  ia>. 

§  1870   la  conformity  with  the  pieoedmz  provisions. 

evidence  may  be  jtlvea  upon  a  trUl  of  the  followitig 

1.  The  precise  fact  in  dispute; 

2.  The  act,  dectaration,  or  omisBion  of  a  party,  aa  evi- 
dence agaiDEt  sucli  party; 

3.  An  act  or  deolBration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  tliereto ; 

i.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  lelationsbip,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
riaKB  to  audi  deceased  person ;  the  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  interest  in  re- 

tue  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  hia 

5.  After  proof  of  a  partnership  or  agency,  tba  act  or  dec- 
laration Ota  partner  or  ageat  of  the  party,  within  the 
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scope  of  the  partnership  or  agency,  and  during  its  exist- 
ence. The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested "With  the  party; 

C.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
ftfty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  tlio  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given ; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  oi  pedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation ; 

13.  Monuments  and  mscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Relevant  evidence  required— sec.  1868  and  notes. 

REIiEVANT  EVIDENCE. 
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CHAPTER  I. 
KNOTATLEDGE  OF  THE  COURT. 

S  1879.  Certain  facts  of  general  notoriety  assumed  to  be  true.   SpecU 
fication  of  such  facts. 

§  1875.  Courts  take  judicial  notice  of  the  following 
facts : 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this  State  and  of  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  iu 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JUDICIAL  NOTIOE. 

Subd.  1,  Meaning  of  English  words  and  phraaeB,  etc.— 41  CaL  477; 
49  Cal.  598;  51  Cal.  429.  Subd.  2,  Established  by  law- whatever  Is, 
Statutes,  30  Gal.  253:  District  Courts,  before  amdts.  1880, 17  Cal.  371;  37 
Cal.  241 ;  42  Cal.  400 ;  48  Cal.  178.  Subd.  3,  Official  acts  of  governmental 
departments— Congressional,  27  Cal.  167 :  of  State  Legislature,  43  Cal. 
S60;  52  Cal.  171:  Judicial  department,  before  Code,  31  Cal.  229:  pri- 
vate acts,  before  Code*  32  Cai.  447 :  removal  of  county  seat,  47  CaL  488. 
Subd.  4,  Seals— patent,  14  Cal.  467.*  Subd.  5,  Chief  governmental  offi- 
cers—incumbency, signatures,  seals :  before  Code,  15  Cal.  53 ;  33  Cal.  106. 
Subd.  8,  Laws  ox  nature,  etc.— geographical  divisions,  1  Cal.  9;  5  Cai. 
140;  39  Cal.  40:  streets  of  city.  Whiting  v.  Quackenbush,  March  13th, 
),  5  Pac.  C.  L.  J.  153.  Books  and  documents— aa  aid  see  sec.  1936. 
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CHAPTER  II. 


S  1878.  Witnesses  defined. 

S  1879.  All  persons  capable  of  perceptions  andcommnnleatioiL  may  be 

S  1880.  Persons  "Who  cannot  testify. 

i  1881.  Persons  ill  certain  relations  to  parties  probibited. 

a  1882.  Wlien  privileged  persons  must  testify. 

S  1883.  Judgo  or  a  Juror  may  be  witness. 

S  1881.  Wben  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  received  as  evidence  for  any  porpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  affidavit. 

Compare— sec.  2003. 

Oral  ezamination— sec.  1846:  general  rulas  of,  sec.  2042  et  seq. 

Deposition— sees.  2019-2038. 

Affidavit--secs.  200^2015. 

§  1879.  All  persons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  organs 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Oompetency  of  witnesses-^no  exclusion  for  religious  belief,  17  CaL 
612:  nor  for  nationality  or  color,  45  CaL  57:  attorney  as  witness,  49  Cal. 
382. 

Persona  incompetent— to  be  ^ritnesses,  sec.  1880. 

?1880.  The  following  persons  cannot  be  witnesses: 
.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  c^  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator. 
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upon  a  claim  or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  occurring  before  th'i 
death  of  sucli  deceased  person.    [In  effect  April  16th, 
1880.] 
Subdivision  2.   Children— 10  Cal.  66. 

Subdivision  3.  Parties  to  action  against  ezecator,  etc.— ^laim, 
for  family  allowance,  inapplicable  to.  52  Cal.  568:  applies  to  nominal 
parties,  50  Cal.  420:  party  may  testify  in  behalf  of  estate,  51  Cal.  618;  52 
Cal.  33b :  depositions,  when  not  admissible,  51  Cal.  101 :.  assignors  of  par- 
ties, included  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death,  etc., 
added  by  amdt.  1880. 

§  1881.  There  are  particular  relations  in  which  it  is  the 
poTicjr  of  the  law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
^witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

Subdivision  l.  Hnsband— when  may  be  witness  against  wife,  53 
Cal.  425. 

Subdivision  2.  Attome7->priyileged  corainunications,  5  Cal.  450; 
40  Cal.  284:  not  privileged,  23  Cal.  331 ;  29  Cal.  48;  36  Cal.  489:  strict  con- 
struction,  36  Cal.  489. 

Subdivision  3.  Confession  to  priest— privileged  provision  iuai)- 
plicable,  Estate  of  Toomes,  April  7th,  1880, 5  Pac.  C.  L,  J.  286. 
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§  1882  of  the  Code  of  Civil  Procedure  of  the  State  pf 
California  is  hereby  repealed.  [In  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  ma^  be  called 
as  a  witness  by  either  part^;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  another 
judge  or  jury. 

Jnstioe— 2  CaL  360. 

Jaror--48  Cal.  90. 

§  1884.  When  a  witness  doesnot  understand  and  speak 
the  English  language ,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  the  proper 
county,  may  be  summoned  bv  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  in  like  manner  as  a  subpcena.  Any  person 
80  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpreter— flbort-hand  notes  of  testimony,  takeu  through,  People  v 
Lee  Fat,  April  8th,  1880, 5  Pac.  C.  L.  J,  282. 
Snbpcena— sec. '1965  et  seq. 
Contempt— sees.  1209, 1219i 
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fl8B7.  'WritiDgB  are  of  two  kinds: 
Public;  and, 
3,  Private. 
§  1888.  Public  wTitinjifs  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  aorer- 
eign  authority,  of  ofBoial  bodies  and  tribunals,  and  of  pal>- 
lic  officers,  legislative,  judicial,  and  execntlve,  whether 
of  this  State,  of  the  United  States,  of  a  sister  State,  or  of 
a  foreign  couDtr;; 

2,  fublic  records,  kept  in  this  State,  of  private  writings. 
--■•--  "-om  raoords^-BS  piliiuuT  eT^ 

e  private. 
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I  1907.  Oral  evidence  of  a  foreign  record. 

,  1908.  Effect  of  a  judgment  upon  rights  in  various  cases. 

1909.  Effect  of  other  judicial  orders,  when  conclusive. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  in  a  judgment. 

1912.  Where  sureties  bound,  principal  Is  also. 

1913.  Record  of  another  State,  its  effect. 

1914.  Kecord  of  a  court  of  admiralty. 

1915.  Effect  of  a  foreign  j udgment. 

I  1916.  Manner  of  Impeaching  a  record. 

S  1917.  The  jurisdiction  necessary  in  a  judgment. 

§  1918.  Manner  of  proving  other  of&ctal  documents. 

I  1919.  Public  record  of  private  writing  evidence. 

§  1920.  Entries  in  official  boolES  primary  evidence. 

S  1921.  Justice's  judgment  in  other  States,  how  proved. 

§  1922.  Same. 

S  1928.  Contents  of  other  official  certificates. 

§  1924.  Provisions  in  relation  to  States  apply  to  Territories. 

S  1925.  Certificates  of  purcliase  primary  evidence  of  ownership. 

$  1926.  Entries  made  by  officers  or  boards  primary  evidence. 

§  1892.  Every  citizen  has  a  right  to  inspect  and  take  a 
copy  of  any  public  writing  of  this  State,  except  as  other- 
wise expressly  provided  by  statute. 
-  Public  records,  etc.,  open  to  inspection-rPolitical  Code,  sec.  1032. 

§  1893.  Every  public  ofl&cer  having  the  custody  of  a 

Eublic  writing,  which  a  citizen  has  a  right  to  inspect,  is 
ound  to  give  him,  on  demand,  a  certified  copy  of  it,  on 
payment  of  the  legal  fees  therefor,  and  such  copy  is  ad- 
missible as  evidence  in  like  cases  and  with  like  effect  as 
the  original  writing.    [In  effect  July  1st,  1874.] 
Certified  copy— from  records,  as  primary  evidence,  49  Cal.  210. 

§  1894.  Public  writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  State,  of  private  writings. 

§  1895.  Laws,  whether  organic  or  ordinary,  are  either 
written  or  unwritten. 

§  1896.  A  written  law  is  that  which  is  promulgated  in 
writing,  and  of  which  a  record  is  in  existence. 

§  1897.  The  organic  law  is  the  constitution  of  govern- 
ment, and  is  altogether  written.  Other  written  laws  ara 
denominated  statutes.  The  written  law  of  this  State  is 
therefore  contained  in  its  Constitution  and  statutes,  and 
in  the  Constitution  and  statutes  of  the  United  States. 

§  1898.  Statutes  are  public  or  private.  A  private 
statute  is  one  which  concerns  only  certain  designated  in- 
dividuals, and  affects  only  their  private  rights.    All  other 


661  WRITINGS.  §§  1899-1904 

statutes  are  pnblic,  in  which  are  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  the  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au« 
thority  of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— historical,  etc.,  sec.  193G:  resort  to,  sec.  1875:  authority  of, 
sec.  1963,  subd.  35,  36. 

Sister  State— scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by  the  certmcate 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as  evi- 
ence  of  such  law  or  writing.  [In  effect  July  1st,  1874.] 
Oertificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900n. 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 
Becitals— In  written  instrument,  sec.  1962,  suM.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
of  the  proceedings  in  a  court  of  justice,  or  of  the  official 
act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Jndicial  records— juclgment  roll,  sec.  670:  papers  in  Insolvency,  IS 
Cal.41:  execution  book  as  evidence,. sec. 683:  swamp  land  papers,  cer- 
tified copies  admissible,  63  Cal.  171 . 
PXHAL  APPX2(DIZ.- 
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§  1905.  A  judicial  record  of  tbis  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  with  a  certificate  ef  the  chief 
judge  or  presiding  magistrate,  that  the  attestatio*^  is  in 
due  form. 

Jadicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  subd.  3 : 
appointment  of  executor,  etc.,  sec.  1429:  Judgment  roll,  when,  needs 
uo  exemplication,  47  Cal.  21. 

Jadicial  record  of  a  sister  State— IT.  S.  Const,  art.  4,  sec.  I:  1  CaL 
428;  7  Cal.  247 :  12  Cal.  181 :  of  United  States  as  to  lands,  18  Cal.  416. 

Certificate— sec.  1923. 

• 

§  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  cleric  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
Ist,  1874. 1 

Toreign  jadgment— 39  Cal.  646. 

Certificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof — 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  le^al  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1906.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  this 
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stale,  or  of  tbe  United  States,  liaving  jurisdiction  to  pro- 
nouDcetbe  judgment  or  order,  is  as  follows: 

1.  In  case  ot  a  judgment  or  order  against  a  speciSc 
tiling,  or  in  respect  to  tbe  probata  of  a  ivill,  or  the  admin- 
istration of  tbe  estate  of  a,  decedent,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  tbe  judgment  or  order  is  conclusive  upon 
tbe  title  to  the  thins,  tbe  will,  or  administration,  or  the  con- 
dition or  relation  ot  tbe  person ; 

2.  In  other  cases,  tbeiudgment  or  order  is,  In  respect  to 
tbe  matter  directly  aajudjfed.  conclusive  between  the 
partita  ftnd  tbelr  successors  in  interest  by  title  subsequent 
to  tbo  commencement  of  tbe  actionor  special  proceeding, 
litigating  for  tbe  same  thing  under  tbe  same  title  and  in 
tlie  same  capacity,  provided  tbey  have  notice  actual  or 
constructive,  of  llio  iiendency  of  the  action  or  proceeding- 
lln  effect  July  1st,  187*.] 

B8T0PFEI.  BY  HE  CORD 
Jndgmenl— or  order  4     ti^u  rea  "< 
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erallf ,  23  Cal.  373^  3D  Cal.  309;  36  Cal.  231 :  issues  tried,  limit  estoppel,  36 
Cal.  28;  38  Cal.  647;  merits  not  passed  on,  25  Oal.  272;  4  J  CaL  5H7:  45  CaL 
128:  misjoinder,  where,  27  Cai.  287:  motion  to  set  aside  judgment, 
when  no  bar,  45  Cai»til7:  questions  involved,  determine  estoppel.  43 
Cal.  311 :  recital  in  judgment,  44  Cal.  623 :  same  cause  of  action,  42  CaL 
372 :  Ladd  v.  Durkin,  March  18tb,  1880, 5  Pac.  C.  L.  J.  186 ;  De  La  Guem 
V.  Kewhall,  May  15th,  1880, 5  Pac.  C.  L.  J.  413 :  serious  offense,  effect  of 
conviction  of,  10  Cal.  391:  stipulation,  where,  43  CaL  485;  45  CaL  405: 
tenant,  judgment  against,  when  landlord  not  barred  by,  Altschul  v. 
Doyle,  etc.,  March  l7th,  1880, 6  Pac.  C.  L.  J.  136:  verdict,  estoppel  by,  5 
CaL  81;  7  CaL  252:  15  Cal.  145, 182, 425;  20  Cal.  448, 486:  41  Cal.  221;  44  CaL 
294.  Parties  and  privies— sec.  1910:  alone  estopped,  9  Cal.  130;  14  CaL 
207:  23  Cal.  354:  30  Cal.  229:  40  CaL  249 :  application  to  particular  cases, 
12  CaL  140;  24  CaL  602:  84  Cal.  62;  39  Cal.  224:  44  CaL  46;  45  CaL  439;  48 
CaL  386;  4!)  Cal.  213, 243:  50  Cal.  172, 655;  51  Cal,  478;  Altschul  v.  Doyle, 
etc., Match  17th.  1880,5  Fac.  C.  L.  J.  136.  Estoppels  in  various  cases- 
counter-claim  barred  by  not  pleading,  sec.  439:  fictitious  name,  where 
used,  50  Cal.  205,585 : jpartition,  conclusiveness  of  Judgment  in,  sec.  766: 
53 CaL 362:  ProbateCourtdecree,see  Judgment, note ^uvra.and  Noe 
p.  Splivalo,  Feb.  26th,  1880;  Reynolds  v.  Brumagihi,  Marcn  4th,  1880,5 
Pac.  C.  L.  J.  115:  sureties,  sec.  1912. 

^  1909.  Other  jadicial  orders  of  a  court  or  judge  of 
this  State,  or  of  the  United  States,  create  a  disputable 
presumption,  according  to  the  matter  directly  determined, 
between  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  commence- 
,  ment  of  the  action  or  special  proceeding,  litigating  for  the 
same  thing  under  the  same  title  and  in  the  same  capacity. 

Dispnt^yple  presnmptions— see  sec.  1963  and  notes. 

Parties  and  privies-Hsee  sec.  1908,  subd.  2n,  sec.  1910. 

§  1910.  The  parties  are  deemed  to  be  the  same  i?7hen 
those  between  whom  the  evidence  is  offered  were  on  op- 
posite sides  in  the  former  case,  and  a  judgment  or  other 
determination  could  in  that  case  have  been  made  between 
them  alone,  though  other  parties  were  joined  with  both 
or  either. 

Other  parties-49  CaL  213. 

fl911.  That  only  is  deemed  to  have  been  adjudged  in 
ormer  judgment  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 
See  matter  directly  adjudged— note  to  sec.  1908,  subd.  2. 

§  1912.  Whenever,  pursuant  to  the  last  four  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the 
relation  of  a  surety  for  another,  the  Jatter  is  also  bound 
from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

Snit  by  surety  against  principal— 16  CaL  69. 
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§  1913.  The  effect  of  a  judicial  record  of  a  sister  State 
is  the  same  in  this  State  as  in  the  State  where  it  was  made, 
except  that  it  can  only  be  enf  orcea  here  by  an  action  or 
Special  proceeding,  and  except,  also,  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority. 

^ndgment  obtained  in  another  State— by  publication  of  summons, 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  jud^ent  of  any  other  tribu- 
nal of  a  foreign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest 'by  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev-* 
idence  of  a  want  of  jurisdiction  in  the  court  or  judicial 
oflScer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeaching— not  for  error,  32  Cal.  176:  by  infant, 
31  Gal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack,  49 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note:  7  Cal.  54, 443; 
8  Cal.  562;  27  Cal.  300;  30  Cal.  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Jmisdiction— generally,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  fictitious  name,  SO  Cal.  203:  of  court  not  of 
record,  on  collateral  attaclc,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows; 

1.  Acts  of  the  executive  of  this  St-ate,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  puolic  docu- 
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ments  printed  by  the  order  of  the  Legislature  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions^  or  by  copies  certified  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recog^nition  thereof  in  some 
public  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  ot 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 

'mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig- 
inal: 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  efiEect  July  1st,  1874.] 

•  OrnOIAL   DOCUMENTS. 

SuBDivisioir  9.   Municipal  corporation— 48  Gal.  143. 

Subdivision  6.  Gertifled  copy— of  documents  in  this  State:  al- 
calde grants,  21  Cal.  202:  certificate,  sec.  1923:  street  assessments,  cer- 
tificate to  record,  44  Cal.  213:  swamp  land  papers,  52  Gal.  171. 

SVBDIVISION  7.  Docnments  in  another  State— scope  of  terra 
"  sister  State,"  sec.  1924:  in  land  department  of  United  States.  14  GaL 
544;  18  Cal.  416;  19  Cal.  87;  40  Cal.  358. 
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§  1919.  A  jrablic  record  of  a  private  writiug  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
fied by  the  legal  keeper  of  the  record. 

Pablic  record  of  a  private  writing  ~  certified  cop7  of:  alcalde 
ffraiits.31  Gal.  500:  deed,  49  Cal.212:  expediente  of  Mexican  grant,  51 
Cal.  590:  patent,  50  Cal.  346:  power  of  attorney,  51  Cal.  198:  railroads, 
articles  of  consolidation.  50  Gal.  346. 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  facts  stated  therein.  [In  effect  July  1st, 
1874.] 

Official  docnments— proof  of,  sec.  1918. 

Entries  in  performance  of  public  duty—G  Gal.  674;  31  Cal.  140, 500; 
J35  Gal.  S21 :  by  officer  or  board  of  officers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

J  I  1922.  Tliere  must  be  attached  to  the  transcript  a  cer- 
cate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  jurisdiction  may  also 
be  provea  by  the  justice  himself,  on  the  production  of  his 
do&et,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance thskt  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 


reeqaallyapplicable  to  thepub'iowritingsot  the  United 
Dtates  or  a  Territory  of  the  United  Statea.  [In  efiect  Jnly 
Ut,  1ST4.] 

S  192S.  A  certificate  of  purchase  nr  of  location  of  any 
lands  in  this  State,  iuned  or  made  in  pursuance  of  any 
law  of  the  United  States  or  of  this  State,  is  primary  eri- 
dence  that  the  holder  or  aBsignee  of  sach  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have l>een  issued,  the  land  was  in  the  ad- 
verse poaaession  of  the  adverse  party,  or  those  aitder 
whom  he  claims,  oi  that  the  adverse  party  la  holding  the 
land  for  mining  purposes. 

OertUcata  of  pnrehata -adverse  poeseaacn-defenamt  claiming,  St 
CaL41tiBnnnli>entor.HCal.NjluCal.m:«llec(or.»  Cal.  11:  42 


CaL  a»  I  CTidanee  aaaHat.aO  UaL  111  I  erldgDcs  aa,  tt  CsU  Ml  fnnil 
■W:  monKUae.  wlun  ]uplar.  K  Ca^3:  pTenBtoeTroUarde.  rn 
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§  1926,  An  entry  made  by  an  officer,  or  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  either, 
in  the  coiuBB  of  official  duty,  is  prima  facie  evidence  of 
the  facts  stated  in  such  entry.  [In  effect  July  1st,  1871.] 
Board— oI  commlssloaera.  report  u  evidence,  19  Cal.  229. 


PllIVATE  WHITIWaS. 


rodiiccd  or  occouniBd  for. 
to  testify. 
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il947.  Copies  of  entries  idso  allowed. 
1948.  Private  writings  acknowledged  and  certified. 
1949.  Connty  clerks  to  keep  private  papers  deposited. 
§  1930.  Public  records  not  to  be  carried  about. 

§  1929.  Private  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

No  distimction— between  sealed  and  unsealed  vnritings,  sec.  1932. 

§  1930.  A  seal  is  a  particular  sign,  made  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instrument. 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1931. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  iin« 
pression  made  by  a  public  officer  with  an  instrument  pro- 
vided by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic document,  upon  the  paper,  or  upon  any  substance  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.1 

Scope  of  word  '"seal"— sec.  14. 

Impression  of  seal— Civil  Code,  sec.  i628;  5  Cal.  220, 315. 

Seal  of  corporation— 22  Cal.  156;  52  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  oifference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  writing 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
chjirged,  by  a  writing  not  under  seal.  [In  effect  July  1st, 
1874.] 

Corresponding  provision— see  Civil  Code,  sec.  1629. 

Before  distinction  abolished— 13  Cal.  220,  510;  15  Cal.  363:  16  Cal. 
165:  impeaching  consideration  of  sealed  instrument,  6  Cal,  134, 664;  10 
Cal.  461;  12  Cal.  286;  13  Cal.  96;  14  Cal.  19. 

Agreement  of  composition— requires  no  seal,  sec.  1934. 

Under  Mexican  system— no  distinction,  sec.  14n. 

§  1933.  The  execution  of  an  instrument  is  the  sub- 
scribing and  delivering  It,  with  or  without  affixing  a  seal. 

Execution  of  instrument— subscribing,  28  Cal.  157;  29  Cal.  352:  49 
Cal.  192:  51  Cal.  404. 473:  delivering,  5  Cal.  319;  13  Cal.  502;  51  GaL  573: 
effect  of  seal,  before  distinction  abolished,  16  Cal.  594. 

§  1934.  An  agreement  in  writing  without  a  seal,  foi 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affixed. 
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§  1935.  A  subscribing  witness  is  ono  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  request  of 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 
puolished  maps  or  charts,  when  made  by  persons  indif- 
ferent between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest.  [In  effect  July 
l8t,  1874.J 

Books— as  aid  to  court,  sec.  1875:  as  evidence,  sec.  1900:  presnmptloiis 
as  to,  sec.  1%3,  subds.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-live  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  oe  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundjped  and  fifty-five. 

Evidence  of  contents  of  instmment— lost  deed,  49  Cal.  263:  proof 
before,  3  Cal.  427  {  49  Cal.  653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 

farty,  he  must  first  have  reasonable  notice  to  produce  it. 
f  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtamed  or  with- 
held by  the  adverse  party. 
Document  in  possession— of  opponent,  sec.  1855,  subd.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by  the 
party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
dence in  the  case. 

§  1940.  Any  writing  may  be  i)roved  either : 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting' of 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  July  1st,  1874.] 
Proof  of  execution  of  writing— by  admission,  sec.  1912. 
Subdivision  2.  Proof  of  handwriting— sees.  1943. 
SUBDivlsioif  3.    Subscribing  witness— sec.  1935;  3 Cal.  427;  12  Cal. 

306,426;  14  Cal.  18;  26  Cal.  393;  27  Cal.  238:  other  evidence  of  ezecutiout 
when  admissible,  sec.  1941 :  on  contest  of  will,  sec.  1315. 
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§  1941.  If  the -subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  liis,  and  who  has'seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
\7hich  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oomparison  of  handwriting— 47  Cal.  294:  experts,  50  Cal..462. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
be  genuine  to  the  satisfaction  of  the  judge.  [-^  effect 
July  Ist,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as 
such,  by  persons  having  an  interest  in  knowing  the  fact. 

Fresamption— that  ancient  writing  is  genuine,  sec.  1963,  siibd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947 :  as  evidence  In  favor  of  party 
making  them,  2  Cal.  172:  7  Cal.  184j:  14  Cal.  573;  17  Cal.  58,  466:  of  al- 
leged partnership,  23  Cal.  511;  49  Cal.  105:  where  alteration,  sec,  1982: 
17  Cal.  324. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  fropi  another  at  or 
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near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
Entiy  copied— from  slate,  14  CaL  573. 

§  194&  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  oisuch 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  same  manner  as  if  it  w^ere 
a  conveyance  of  real  property.    [In  effect  July  Ist,  1874.] 

Oonveyance  of  real  property— as  evideiice»  sec.  1951. 

§  1949  of  said  Code  Is  repealed.  [In  effect  July  1st, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissiole  in 
evidence,  must  not  be  removed  from  the  oflSce  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  and  certified,  as  pro- 
vided in  the  Civil  Code,  may,  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  ma^  also  be  read  in 
evidence,  with  the  like  effect  as  the  oriemal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyances— when  admissible,  25  CaL  129;  2T 
CaL  60. 238;  38  CaL  216, 449, 


i 
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CHAPTER  rv. 

MATERIAL  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  WRITZNGS. 

S  1951.  Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
sonable gronndd  of  belief  respecting  it,  or  to  make  an  item 
in  the  sam  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 

Material  objects— blood-spots  provable  by  witnesses,  49  Cal.  485. 

CHAPTER  V. 

INDIRECT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

I  1957.  Indirect  evidence  classified. 

5  1958.  Inference  defined. 

S  1959.  Presumption  defined. 

S  1960.  When  an  Inference  arises. 

§  1961.  Presumptionsmay  be  controverted,  when* 

S  1962.  Specification  of  conclusive  presumptions. 

§  1963.  All  other  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

?1960.  An  inference  must  be  founded — 
,  Onafact  legally  proved;  and, 
2.  On  such  a  deduction  from  that  fact  as  Is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 

PBKAL  AFPfilTDXX.— 5T* 


§  1961.  A  presiUDptioii  (QnleBs  declaced  bj  law  to  be 

eonclnelve)  ma;  be  controTerted  by  other  evidence,  direct 
or  indiiect ;  but  unlesEi  ao  controverted,  the  jury  are  bonnd 
to  find  accordinK  to  the'preamnptioit. 

§  196Z  The  f  oIlowing;.preflumptioiiB,  and  do  othsra,  are 
deemed  conclusive^ 

1.  A  tnalicioua  and  guilty  intent,  from  {be  dolibemte 
commission  of  an  unlawful  act,  for  the  purpose  of  iajur- 
iag  another. 

•2.  The  truth  of  tbe  facts  recited,  from  the  recital  in  a 
written  instrument  between  tbe  parties  thereto,  or  their 
HucceHSors  !□  interest  by  a  aubaequent  title;  but  this  rule 
does  not  apply  to  the  recital  of  a  conaidef^tion. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act, 
or  omiBBioo,  iutentionally  and  deliberately  led  another  tc 
believe  a  particular  thing  true,  and  to  act  upon  auch  be- 
lief, he  cannot,  in  any  litif^ation  arising  out  of  such 
declaration,  act,  or  omission,  be  permitted  to  falsify  it. 

i.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation. 

5.  The  issue  of  a  wife  cohabiting  wicli  her  husband, 
who  is  not  impoteut,  is  indisputably  preaumed  t«  be 
lesitiiuBte. 

(i.  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  l>e  conclusive;  but  such  judgment  or  older 
iDQSt  be  alleged  in  the  pleadings,  if  there  be  an  opportu- 
nity to  do  so;  if  there  be  no  such  opportunity,  the  }ud|[- 
meat  or  order  may  be  used  as  evidence. 

T.  Any  other  presumption  which,  by  Btatute,  ia  ex- 
pressly made  conclusive. 
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IMiaOLieS:  39CaLMi  4JCaL«9:  aCH-m-.  WOlMl.lNiMCat. 

SK:  StatBnaUnt.Z8CU.im:  llCaLlSti  MCaLHt)!  (7CsL191:MCsi. 
Ill:  BlreefcoDtnot  In.  M  CiL  210:  Uuc  deeai  la.M  Cat.  219:  Dnitcil 

cu-uoTusi  ziC>i.iii,(U)  »cM.nii  ucai.swj  wcbLmii  ocbl 

BDEDITIEIOIf  3.    EMoppol  in  pais— nhsrnt,  TTli™,  3  Cil.  100;  S  CaL 


CflJ.!M:  coif  01 

J.  1121  (ll'i'li'i  . 
in?BS&.l.'.-.'..' 
lOOitCsl.'l. 


IugJlsU;  n  ObLM; 
0Cal.]72:MCBl.923: 

loue  tor?  01  ^  079: 


1  CaL US;  6CbL  197;  8Cal.Ne,IHI|  aCaLniK  iii.u.uiij  iiuu. mi;  in 
cm.  89:  21  Cal.lli»j44Ual.a]3:47CaL<T4iaCiL»a:ezcei>tloii5,» 
CaJ.  3M;  l!9  Cal.  lU;  N  CaLtJl:  9),Ca4.!n:  M  CaL  HSi  Jiiariacalloii, 
KcExcBPTTONi.inaatCaLSGi;  ticai.M;;  ncaLaas;  ftCal.mi  l-l 
Sil.  tU;  t»CaL  KH:47  Cal.  U9,  471;  411  CaLiO^:  pnof  of  rslaUoQ. li) 
«Sl.S44:  rule  Inapplicable,  as  CoL  IS. 

BuBDiTisioa  fi.   Iisglllinacr  of  iBaaa— compare  kc.  ISGI.aibd.S]. 

SDBDirision  B.  Judgment  or  order— Mbea  coDClnstte,  >ee  aec. 
inSj  14  CaL  mi  n  Cal.  3M,  373:  27  Cal.  238:  30  Cal.  229.  mt.  U9.  MO.  8301 
31  GiL148:12  Cal.l7Gi  31  Cal.  14.448;  24  Cal.  2S9:  3e  Cat.  28,  2W,  4S9  ^ 
aiCal.2M,38!l;S8C»l.iM,6M;39Cil.473:40Cal.248.2fll.2M;  41  Cal. 
22],232r29e;  d  Cal.MB;  43  Caias,210,  aM:  44  CaL  2II2i  4ICbLu9,4£j, 


1  CaL  389: 
„ ., _.'aots.  nona 

against, 23 CbI.IM:  noflcein probate matiers.eeca.  1376,  l«38:  proMte 
OF  wlU.£ec.  1333:  fiarver.gOTfimmental,  iTben  br,48  Gal.  473. 

§  1963.  All  other  presumptiona  are  satiBfnctory,  if  hd- 
contradicted.  They  are  denominated  dispatabls  pre- 
sumptions, and  may  he  controverted  hy  otber  evidence. 
Thefollonint;iue  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  act  was  done  with  an  unlawful  in- 
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4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns. 

5.  That  evidence  willfully-suppressed  would  be  adverse 
if  produced. 

G.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter.  _ 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
bim. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. . 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  actiug  as  copartners  have  entered  into 
contract  or  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of 
marriage.  •  *  . 

31.  Tnat  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First, — ^If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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Second. — I!  bothweieaboTetheageof  siity,  the  younger 
is  presumed  to  Lava  eiirvived, 

rAird.— If  one  be  under  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  surviyed. 

FovTlh. — If  both  ba  over  fifteen  and  under  sixty,  and 
the  seies  be  different,  the  male  is  presumed  to  have  sur- 
vived.   If  the  sexes  be  the  same,  tlien  tlie  older. 

Fifth. — If  one  be  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  tbe  latter  is  presumed  to  have 

PremmptionB— wben  ralfled,  21  CaJ.  45d:  of  kiioHlB<lKe  <it  tbo  htv, 
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arsDivisiOH  M   Jnriadlollon— see  Sin 
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BCBDiTIEtON  M.    OrdinaiT  conris  of  baslnsH  foUovsd— sec. 
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lftCal.Mli34Cal.138. 
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SDBorvisiOK  -is.  Death  of  person— not  beai 
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SUBDlYlEflON  29.  OoparUiers— 29  Cal.  257;  49€aL344. 

Subdivision  30.  Marriage— CivU  Code,  sees.  68-78: 10  CaL5S7:  28 
Cal.  132;  47  Cal.  621;  52  Cal.  568. 

Subdivision  31.  Legitimacy— 13  Cal.  101. 

SUBDIVISION  33.   Ziaw  obeyed— 51  Cal.  210. 

Subdivision  86.   Foreign  laws -21  Cal.  226;  32  Cal.  60. 

Subdivision  39.   Ooxusideration  of  contract— see  subdL  21,  note. 

FRESUMFTIOirS  IN  VARIOUS  OASES. 

Adultery— 41  Cal.  107.  Ancient  writing— when  deemed  geiraine, 
sec.  1963,  subd.  34.  Authenticity  of  book— when  presumed,  sec.  1963, 
subd.  85.  Burial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Oheck— 45  Cal.  419.  Oommunity  property— 12  Cal.  251.  Oonciusive 
presumptions— sec.  1962  and  notes.  Oontinuance— of  existing  thing, 
sec.  1963,  subd. ^32.  Oontract— consideration  for,  sec.  I9«3,  subd.  39. 
Conveyance  of  executor;  etc.— sec.  1601.  Date— of  writing,  correct, 
sec.  1963,  subd.  23  and  note:  of  indorsement,  see  that  head.  Disput- 
able presumptions— sec.  1963,  and  note  supra.  Entire  issue;  etc.— 
submitted,  sec.  1963,  subd.  18.  Evidence  suppressed— would  be  ad- 
ver8e,,sec.  196J,  subd.  5.  Execution  of— conveyance,  sec.  1963,  subd.  87. 
Fire  department  records— Political  Code,  sec.  3341.  Foreign  laws- 
embodied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence- 
adverse,  sec.  K:63,  subd.  6.  Identity— of  person  from  name,  sec.  1963, 
subd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
at  date,  sec.  1963,  subd.  22.  Innocence— sec.  1963,  subd.  1.  Jurisdic- 
tion—presumed, sec.  1963,  subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
Legitimacy— sec.  1963,  subd.  31  and  note.  Letters  received— In  regu- 
lar  course  of  mail,  sec.  1963,  subd.  24.  Militia  fine- Political  Code,  see. 
1935.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
Cal.  74.  Negligence— 25  Cal.  467;  28  Cal.  627;  44  Cal.  83.  Notary's  prot- 
est—Political Code,  sec.  795.  Obligation  delivered  back— has  oeen 
paid;  sec.  1963,  subd.  9.  Officer  regularly  appointed— sec.  1963,  subd. 
14  and  note.  Official  and  judicial  duty  regularly  performed— sec. 
1963,  subds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
Ordmary  consequences— intended,  sec.  1963,  subd.  3.  Ordinary 
course  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
course  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
sumed, sec.  1963,  subd.  12:  from  possession,  sec.  1963.  subd.  11  and  note. 
Partnership— whence  presumed,  sec.  1963,  subd.  29  and  note :  special. 
Civil  Code,  sec.  2484:  use  of  fictitious  names  in.  Civil  Code,  sees.  2466- 
2471.  Person  not  heard  from— in  seven  years,  deemed  dead,  sec.  1963, 
subd.  26  and  note.  Possession  imports  ownership— sec.  l.%3,  subd. 
11  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26  and 
note.  Firivate  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
bate Oonrt  order— for  disclosure  of  property,  sec.  1460.  Promissory 
note,  etc.— imports  consideration, sec.  1963,  subd.  21  and  note.  Receipt 
—later,  Imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
evidence,  48  Cal.  685.  Record— judicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  273.  Stock— sale  for  assessments.  Civil 
Code,  sec.  848.  Surveys— Political  Code,  sec.  39T3.  Surviving  calam- 
ity—sec.  1963,  subd.  40.  Thing  delivered— to  owner,  sec,  1963,  subd.  8 
and  note.  Unlawftil  intent— sec.  1963,  subd.  2. 
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CHAPTER   VI. 
INDISPENSABLE   EVIDENCE. 

I967.~l[ndl8pensab1e  evidence,  what. 

1968.  To  prove  usage,  perjury,  and  treason,  more  than  one  TTltneas 
required. 
S  1968.  WiU  tp  be  in  writing. 
"  1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 
..  1973.  Agreement  not  in  writing,  when  invalid. 

S  1974.  Bepresentation  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  ana 
corroborating  circumstances. 

Two  witnesses— for  probate  of  lost  will,  sec.  1339. 

§  1969.  A  last  will  and  testament,  except  a  nuncupative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 

{produced,  or  secondary  evidence  of  its  contents  be  given. 
In  effect  July  1st,  1874.] 
Lost  or  destroired  wiU— probate  of,  sees.  133S-1341. 

fl970.  A  written  will  cannot  be  revoked  or  altered 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect 
July  1st,  1874.] 
Revocation  or  alteration  of  will— see  Civil  Code,  sec.  1292  et  seq. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  opeiration  of  law,  or 
a  conveyance,  or  other  Instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawtul  agent  thereunto 
authorized  Dy  writing. 
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Scope  of  section— application  restricted  by,  sec.  1972. 

Corresponding  provision— Civil  Code,  sec.  1091. 

Real  property— estate,  interest,  etc.,  in,  compare  sec.  1973ySnbd.  5: 
bill  of  sale  insufficient,  52  Cal.  191 :  mortgage  lien  can  only  be  created 
by  writing,  53  Cal.  677. 

Trust— Civil  Code,  sec.  852;  6  Cal.  154. 

§  1972.  The  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  noi;  to  abridge  the  power  of  any 
court  to  compel  the  specific  perfbrmance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Trusts— implled,21  Cal. 92 ;  22 Cal. 675 ;  27  Cal.  119;  35  Cal. 481 ;  86  Cal. 94. 

Part  performance— enforcing  verbal  contract  after,  1  Cal.  119, 207;  10 
Cal.  150;  19  Cal.  447;  24  Cal.  143;  35  Cal.  646;  39  Cal.  109;  44  Cal.  595;  43 
Gal.  194 :  executed  parol  agreement  to  convey  land,  not  within  statute, 
52  Cal.  561. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  tlie 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry; 

4.  An  agreement  lor  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at>the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  cnarged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  ^vriting,  subscribed  by  the  party 
sought  to  be  charged. 
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§  1974.  No  evidence  is  admissiTile  to  charye  a  person 
upuQ  a  represeotation  aa  to  the  credit  of  a.  third  person, 
unless  Buch  representation,  or  some  memorandum  there- 
of, be  In  wilting,  and  either  suhacribed  by,  oi  in  the  hajul- 
nriting  of,  the  foitj  to  be  charged. 

CHAPTEE  Vn. 


TITLE  m. 

Of  the  Productioii  of  Evidence. 


Chap.  I.    By  whom  to  be  produced.    §§  1981-1982. 
11.    Means  of  production.    §§  1965^1997. 
m.    Manner  of  production.    §§  2002-20nL 
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CHAPTER  I. 
B7   \7HOM  TO   BE   PRODUCED. 

S  1981.  Evidence  to  1)6  produced,  by  whom- 
S  1982.  Writing  altered,  who  to  explain. 

§  1981.  The  party  holding  the  affirmative  of  the  issue 
must  produce  tlie  evidence  to  prove  it;  therefore,  the 
burden  of  proof  lies  on  the  party  who  would  be  defeated 
if  no  evidence  were  given  on  either  side. 

Borden  of  proof— see  tinder  Atfibmativs  Allsgatioits,  sec. 
1^9n :  af&rmativo  matter  in  answer,  where,  8  Cal.  31 ;  IS  Cal.  100:  eject- 
ment in.  61  Cal.  65;  insanity  of,  47  CaL  134;  money  paid  under  duress, 
26  Cal.  606.  ,  ,*^ 

§  1982.  The  party  producing  a  writing  as  genuine 
which  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  mado  by  another, 
without  his  concurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  50  Cal.  613:  impeaching  certificate  for,  52  CaL 
171 :  in  indictment,  50  Cal.  447 :  need  of  accounting  for,  26  CaL  85:  snffi* 
ciently  explained,  34  Cal.  564. 

Printed  form— erasure  in,  32  Cal.  88:  construction  of,  sec  1882. 

CHAPTER  n. 
MEANS  OF  PRODUCTION. 

1 1965.  Subpoena  for  witness  defined, 
i  1986.  SubpoBna,  how  issued. 
1 1987.  Subpoena,  how  served. 

1988.  How,  If  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 
I  1996.  On  whose  motion. 

S  1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of  a  wit- 
ness is  required  is  a  subpoena.    It  is  a  writ  or  order  di- 
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rected  to  a  person  and  reqnirine  his  attendance  at  a  par- 
ticular time  and  place  to  testny  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  documents, 
or  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence. 

§  1986.  The  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  ' 
justice,  or  other  officer  authorized  to  administer  oaths  or  > 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coiin- 
try,  or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may  ' 
be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  subi)oena  directed  , 
the  attendance  of  the  witness  before  their  courts  in  a 

matter  pending  therein. 

• 

§  1967.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containing 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 

PXVAL  APPXimiZ.— A8. 


t 


§g  1989-95        MEANS  OF  PBODUCTioir.  686 

§  1969.  A  witness  is  nyt  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  other  officer,  out 
of  the  county  in  whicn  ho  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

§  1990.  A  person  present  in  court,  or  before  a  judicial 
ofiicer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Bwom,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  officer  issuing  the  subpoena  or 
roquirinff  the  witness  to  be  sworn,*  and  if  the  witness  be 
a  party,  Ills  complaint  or  answer  may  be  stricken  out. 

Disobedienoe  to  tabpcBna-^  Cal.  82. 

Reftual  to  answer-HWC.  206S;  35  Cal.  89. 

Oontempt— sees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  he  may  sustain  by  the  failure  oi 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civU  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuine  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
wai^ant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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{)urpose  at  being  orally  examtbed,  may  be  made  as  fol< 
ows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  lustice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Court,  or 
before  a  judge  or  other  person  out  of  court.  [In  effect 
April  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may.  be  required.  In  all  other  cases  his  examination, 
wlien  allowed,  must  be  taken  upon  deposition. 
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CHAPTER  in. 
MANNER  OF  PRODUCTION. 

Abt.  L  Mods  op  Takiso  the  TESTixoanr  or  Witsxssx. 
II.   Affidavits. 

III.    DBP081T10N8. 

IV.   Hannbr  of  Taking  Depositions  Oxrr  ov  thb  Statb. 
V.  Manner  of  Taking  Depositions  in  thb  State. 
Yl.   Genxbal  Rules  of  Eilamination. 

ARTICLE  I. 
Mode  of  Taxing  the  Testihont  of  Witnesses. 

2002.  Testimony,  In  what  mode  taken. 

2003.  Affidavit  defined. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 
S  2006.  Deposition,  how  taken. 

§  2002.  The  testimony  of  witnesses  is  takea  in  three 
modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  nnder 
oath,  made  without  notice  tp  the  adverse  party. 

Affidavits— sec.  2009  et  seq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur* 
pose  of  enabling  him  to  attend  and  cross^xamine. 

Depositions— sees.  2019-2021:  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fact  or  act  upon  it,  the  testimony  being  heard  by  th0  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  mles  of  examination— sees.  2042-2064. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tion and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode* 
Form  of  taking  depositions— formerly,  in  narrative  form,  35  CaLM. 
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ARTICLE  n. 

Affidavits. 

2009.  Affidavits  and  depositions,  how  taken. 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  State,  before  whom  may  be  taken 
lu  this  State. 

S  2013.  If  made  in  another  State  of  the  United  States,  before  whom 

taKen. 
S  2014.  If  made  In  a  foreign  country,  before  whom  taken. 
§  2015.  Certificate  of  the  clerk,  if  taken  before  a  judge  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prove  tne  service  or 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina-  . 
tion  of  a  witness,  or  a  stay  of  proceedings,  or  upon  a> 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. , 

Use  of  affidavits— 31  Cal.  203. 

Signature— not  essential,  15  Cal.  53. 

In  foreign  language— excluded,  23  Cal.  418. 

Extent  of  affidavit— 27  Cal.  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  affi- 
davit of  the  printei^  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  publication— see  see*  413n:  "proprietor"  synonymous 
with  "prtater,'^  37  Cal.  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated, 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge,, 
or  officer  of  this  State,  majr  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  affidavits— sec.  179,  subd.  8:  official 
character  of  justice  of  the  peace,  within  the  State,  need  not  appear,. 
lA  Cal.  53. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  1st,  1874.] 

*  • 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consi^ar  agent  of  the 
United  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen* 
uineness  of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  ther  clerk  of  the  court,  under  the  seal 
thereof.. 

ARTICLE  in. 

DEPOSITIONS. 

I  2019.  Deposition,  when  used. 

§  2020.  Testimony  of  a  witness  out  of  the  State,  when  taken. 

S  2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  out  of  the  State— sec.  2024  e(  seq. 

§2021.  The  testimony  of  a  witness  in  this  State  may  be 
,.  en  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
mamediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  witness  resides  out  of  the  counter  in  which 
his  testimony  is  to  be  used. 

3.  When  toe  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab- 
sent  when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable' to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend. 

\  5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  tp  the  issue;  providedy  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

'■  Deposition— mode  of  takingr,  sec.  2006:  who  may  take,  2  Cal.  25;  sec. 
179,  subd.  3 ;  in  this  state,  manner  of  taking,  sec.  2031  etseq. :  name  part 
of  testimony,  49  Cal.  383:  service  of,  47  Cat.  644:  strict  construction  be-; 
fore  Code,  2  Cal.  26, 383 :  amending  answer  after,  47  Cal.  174. 

Subdivision  l.   Party,  etc.— 29  Cal.  619. 

Subdivision  2.  ^  Ont  of  county— 29  Cal.  619. 

ABTICLE  rV. 
MAIOnSB  OF  TAKING  DEPOSITIONS  OUT  OF  THB  STATS. 

S  2024.  Testimony  of  witness  out  of  State  taken  upon  commission  is- 
sued under  seal,  upon  notice.   To  whom  to  issue. 

S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waired  by 
the  parties. 

S  2026.  Authorities  and  duties  of  commissioner. 

I  2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 

i  2028.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof ,  on  the  application  of  either  party,  upon 
five  da^rs'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
a^^ee,  to  any  juage  or  justice  of  the  peace,  or  commis^ 
sioner,  selected  by  the  court  or  judge  issuini;  it.  If  issued 
to  anv  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person,  agreed  upon  by  the  parties.  [In  effect  April 
16th,  1880.] 

Oommisiiener-- estoppel  to  dispute  regularity  of  appointment,  27 
Cal.  877. 
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§  2025^  Such  proper  interrogatories,  direct  and  cross, 
as  the  respectiye  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  the  order  for  the  commission,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  commission ;  or,  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  interrogatories. 

Interrogatories— question  and  answer  in  depositions,  sec.  2006. 

§  2026.  The  commission  must  authorize  the  commis- 
sioner to  administer  an  oath  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in  re* 
spect  to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usualchannel  of  convey- 
ance. 

Certificate—sec.  2032n;  27  Cal.  373. 

. '  §  2027.  A  trial  or  other  proceeding  must  not  be  post* 
poned  by  reason  of  a  commission  not  returned,  excei>t 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Continuance— none,  where  no  diligence  in  obtaining  commission,  2 
Cal.  d96. 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ABTICLE  V. 

Maniteb  of  Takiito  Dkpositions  in  this  Stats. 

S  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice  to 

S  2032.  Manner  of  taking  depositions.   May  be  used  by  either  party 

on  the  trial. 
S  2033.  When  deposition  excluded. 
I  2034.  A  deposition  once  taken  may  be  read  at  any  time. 
S  2U35.  Deposition  in  this  State  to  be  used  in  other  States. 
S  2036.  How  to  procure  witness  upon  commission. 
§  2037.  How,  if  no  commission. 
I  2038.  Deposition,  how  taken. 

\  §  2031.  Either  part^  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upon 


] 
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the  adverse  party  previous  notice  of  the  time  ^nd  place 
of  ezamination,  together  with  a  cop^  of  an  afildavit^  snow- 
ing that  the  case  is  within  that  section.  Such  notice  must 
he  at  least  five  days,  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  exapiination 
from  the  residence  of  the  person  to  whom,  the  notice  is 
given,  xmless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  5  Cal.  444:  contents  of,  6  Cal.  559:  proof  of  serv- 
ice of,  43  Cal.  485:  service  of,  before  Code,  47  Cal.<>44:  sumcieucy  of,  17 
Cal.  37 :  time  shortened,  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  and 

?ut  such  questions,  direct  and  cross,  ^s  may  be  proper, 
he  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  deposition— after  notice,  6  Cal.  17. 

Certificate— 6  Cal.  559;  18  Cal.  330;  35  Cal.  30. 

Objections  to  deposition— 2  Cal.  383;  3  Cal.  94;  9  Cal.  68;  14  Cal.  942; 
18  Cal.  330;  19  Cal.  683;  22  Cal.  42:  36  Cal.  191;  43  Cal.  485;  vrhen  not  ad- 
mlsslble  against  executor,  61  Cal.  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  him  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 


] 
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action  or  proceedibff,  or  in  any  other  action  between  the 
some  parties  upon  the  same  subjecti  and  is  then  deemed 
the  evidence  of  the  party  reading  it. 

Reading  deposition— In  same  action,  14  CaL  542 ;  see.  2028 :  in  another 
action,  by  stipulation,  22  CaL  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  nas 
been  issued  from  the  court,  or  a  judge  thereof,  before 
wliich  such  action  or  proceeding  is  pending,  on  producing 
the  conmiission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  him  of  the  materiality  ot  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  April  16th,  1880.] 

SQbpcBna-«eo.  1965  etieq, 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to  hmi: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  conmiission  to  take  the  testmiony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  liim  at  a  specified  time 
and  place.    [In  effect  April  16th,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  jud^ 
or  justice  must  cause  iiis  testimony  to  be  taken  in  writ- 
ing^, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding|  is  pending, 
in  such  manner  as  the  law  of  that  State  requires. 

ABTICLE  VI. 
GBHEBAZi  BtTLES  07  EXAMINATION. 

2042.  Order  of  proof,  how  regulated.  .  ^  ^ 

2043.  Witnesses  not  under  examination  may  be  ezcluaea% 

2044.  Court  may  control  mode  of  interrogation. 

2045.  Direct  ana  crosckezamlnation  defined.  ' 
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2046.  Leading  question  defined. 

9047.  When  witness  may  refresh  memory  flt>m  notes. 

2048.  Cross-examination,  as  to  what. 

2049.  Party  producing  witness,  how  far  may  Impeach  his  credit. 

2050.  Witness,  how  examined.   When  re-examined. 

2051.  How  Impeached. 

2052.  Same. 

2053.  Evidence  of  good  character,  when  allowed. 

2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

§  2042.  The  order  of  proof  must  be  regulated  ty  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  "be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec.  607  imd  note:  reopening 
case,  sec.  607,  subd.  3.  note,  and  5  Cal.  137 :  in  criminal  case,  47  Cal.  388 : 
where  assignment  .of  contract,  27  CaL  248. 

§  2043.  If  either  party  requires  it,  the  judee  may  ex- 
clude from  the  court-room  any  witness  of  the  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  hear  the  testimony  of  other  witnesses. 

'  Jizclnaion  of  witnesses— proper,  53  Cal.  491 :  discretion  of  court,  29 
Cal.  622 :  effect  of  disobeying  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  Interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule — ^the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  Tne  court,  nowever,  may  stop 
tne  production  of  further  evidence  upon  any  particular 
pioint  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Oontrol  of  oonrt— over  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066:  stopping  further  testimony,  39  Cal.  88. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or.  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 
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§  2M7.  Avitness  U  allowed  to  refresh  Ills  s . 

reBpectine  a  fact,  by  anythiDg  written  by  liimielt  or  under 
his  direction  at  the  time  wlien  the  fact  occurred  or  imme- 
diately tbeceaftei,  or  at  any  other  time  when  the  fact  was 
freah  ia  his  memory  and  he  knew  that  tbe  same  was  cor- 
rectly stated  in  tlie-writino;.  But  in  such  case,  the  writ- 
ing moat  be  produced  and  may  be  seen  by  tlie  adverse 
party,  who  may,  if  lie  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness 
may  testify  from  such  a  writing,  thoi^b  he  retain  50 
recollection  of  the  particular  facts,  but  such,  evidence 
must  be  received  with  caution. 

RefreihinttDetDoTT— 4Csl.26tli  49CBL1M. 

Inspsction  of  writiiit— bIiowd  to  witness,  tec.  MM. 


connected  therewith,  and  in  so  doii^  may  put  leading 
qaestions.  but  if  he  examine  him  as  to  other  matters, 
such  ezamlnatloQ  is  to  be  subject  to  the  same  mles  as  a 
direct  examination. 


«)  Il»    1  d  JULnl  [S,  S'Cat  IK 

oWtcl  jrlvwgw  laeas  llCfll  4J   nro- 

iiiOiitas  f    r       1.11    51  Cat  sSbj 

g  2019  The  party  producing  a  witni'ss  is  not  allowed 
to  impeach  his  credit  by  evidence  c  f  bad  character  taut  ho 
may  contradict  him  by  ether  evidence  and  may  abo  show 
that  be  has  made  at  other  times  statements  iDconsistent 
with  his  present  testimony,  as  provided  In  section  two 
thousand  and  fifty-two. 

Scope  of  provision— 3}  Cal.  3M.     ' 

Diacreditiiig  ona's  own  witnsss-^S  Col.  IM :  ntaen  not  permitted, 
JOCsl.  3W:  noQoedof  lontradlctlne  nt  time,  2!  Cal.  !3I:  party  made 
one's  Witness,  eatoppel  as  to,  13  Cal.  MS. 

g  2050.  A  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but 
Le  may  be  re-examined  as  to  any  new  matter  upon  which 
he  has  been  examined  by  the  adverse  party.  And  after 
tbe  examinations  on  both  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  the  court. 
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Leave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

Recalling  witness— in  criminal  case.  49  Cal.  623:  discretion  of  court, 
sec.  607,  subd.  3,  note;  50  Cal.  137;  51  Cal.  191. 

§  2051.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth,  hon* 
esty ,  or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam* 
ination  of  the  witness,  or  the  record  of  the  judgment,  that 
ho  has  been  convicted  of  a  felony. 

Compare— sec.  1S47. 

Impeaching  adverse  witness  —  Oeneral  reputation  badf  persona] 
knowledge  not  sufficient,  53  Cal.  68:  credibility,  41  Cal.  66;  48  Cal.  185;  40 
Cal.  32, 632 :  not  believing  under  oath,  13  Cal.  m ;  35  Cal.  553 :  bostlUty,  48 
Cal.  185:  chastity,  lack  of,  not  ground,  27  Cal.  630;  48  Gal.  553.  Previous 
conviction^ felony, 39 Cal. U% an f^'Jl;  50  Csd.  233;  51  Cal.  597.  Runae 
nf  eros3-examination,  collateral  matters,  51  Cal.  597;  53  Cal.  65.  119: 
good  character,  showing  after  impeachment,  sec.  2063fi :  laying  f  oundi^ 
tiou,  53  CaL  425. 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony ;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them« 

Inconsistent  statements  of  witness— Impeachment  by  showing,  2 
Cal.  326:  16  Cal.  173,222;  17  Cal.  605;  21  Cal.  368;  25  Cal.  587:  29  Cair421, 
492:  33  Cal.  522;  43  Cal.  162;  44  Cal.  452;  47  Cal.  138;  48  Cal.  85,  185;  49 
Cal.  384;  50  CaL  628;  51  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 

not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 

action,  until  the  character  of  such  party  or  witness  has 

been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  49  Cal.  485:  in  criminal  case, 
49  Cal.  629:  after  impeachment,  48  Cal.  61;  50  Cat.  233:  judge's  indorse- 
ment of  witness  Improper,  27  Cal.  300:  rebutting,  irrelevant,  Donnelly 
V.  Curran,  March  18tn,  1880,  5  Fac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  inspection,  where  merely 
identified,  52  Cal.  457 :  where  put  In  evidence,  40  Cal,  688;  where  done 
to  refresh  memory,  sec.  2047. 

PXXTAL  APPSimiX^— 59* 
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TTTLB  IV. 

OF  THS  X8FFBCT  OF  BVXDBNCB. 

S  2061.  Jury  judges  of  effect  of  eTldenoe,  but  to  be  Instraeted  on  cer* 
tain  points. 

§  2061.  The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  be  conclusive.  '  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  T^at  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  'ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  In  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  Uie  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

FroTlnce  of  jcur— questions  of  fact,  sec.  2101:  effect  of  eyldence, 
SO  Cal.  151:  40CaL  272:  48  Cal.  80;  dl  Gal.  603;  53  GsO.  415. 625;  Helbinff  «. 
SveaIiis.Co.,Feb.  12th,  1880:  4  Pac.  C.  L.  J.  555:  Myers  v.  Spooner, 
July  8tli,  1880, 5  Pac.  C.  L.  J.  6l2 :  credibility  of  witnesses,  see  last  sub- 
head, and  47  Cal.  531. 

Fkx>Tince  of  court— compare  sec.  606  and  notes,  sec.  2102. 

BUBDivisiov  2.  Majority  of  witnesses— not  decisive,  38  CaL  57: 


999  EFFECT  OF  KVJDUMCE.  §  2061 

I 

most  posltlTe  testimony  may  be  rejected.  15  Gal.  638:  jnry  are  Judges 
of  credibility,  see  under  PBOViiroB  ov  jubt,  note  tupra, 

SuBDinaiON  8.  Witnessi  false  in  part— to  be  dlstmsted  in  ail; 
willful  falsity  regulsite,  53  Cal.  491 :  disregarding  testimony  improper, 
30  CaL  151;  53  Car.  354. 

SxTBDrvTsioir  4.  Accomplice— dlstmstlnff  testimony  of,  etCM  see  89 
Cal.  614;  53  Cal.  601, 604, corroborating 30  CaLll6;  89 Cal. 403;  50 CaL  450. 

AdmlMions«-«ee  sec  1870,  subd.  2  and  note. 

"^  Subdivision  6.  OItU  oases— afflrmatlTe  of  issue  to  be  proYed, 
see  sec.  1981 :  preponderance  of  cYldence,  50  Cal.  633. 

Oriminal  cases— beyond  reasonable  doubt,  51  Cal.  872;  52  Cal.  446; 
53  Cal.  67 :  same  on  Justlflcation  of  truth  in  slander,  50  Cal.  681. 

SuBSiTiBioir  7.  Waaktr  •▼idenoa  olllBred— 5  Cal.  249;  9  CaL  430. 
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TITLE  V. 
OF  THB  RIGHTS  AND  DUTIES  OF  "WIT- 


2084.  Witnesses  bound  to  attend  when  snbpoenaed. 
2065.  'Witnesses  bound  to  answer  qaestions. 
S066.  Right  Of  witnesses  to  protection.     . 

2067.  Witnesses  protected  from  arrest  when  attending,  or  going  or 
returning. 

12068.  Arrest  to  l>e  made  void,  and  party  making  axrest  liable^  ete. 
2068.  To  make  affidavit  if  arrested. 
2070.  Ck>ttrt  to  dischaige  witness  from  arrest. 

§  2064.  A  witness,  senred  with  a  subpoena,  must  at- 
tend at  the  time  appointed,  with  any  papers  under  bis 
control  required  by  the  subpcena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  dischaxgedy  must 
remain  until  the  testimony  is  closed. 

Subpoena— sees.  1985, 1991. 

Answering  questions— sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination.  Impeach- 
ment, refresliing  memory,  etc.,  sees.  2042-205i. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  nave  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  ^ve  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue>  or  to  a  fact  from  which, 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  impUoating  himself— when  privileged  from  answering,  7 
CaL  184;  degradhig  answer.  35  CaL  89;  39  Cal.  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  onlj  so  long 
as  the  interests  or  justice  require  it;  to  be  exammed  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  ot, 
iBee  Const.  CaL  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  from  arrest— but  not  from  obeying  ordinary  process,  6 
Cal.  32. 

§  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ceding section,  is  void,  and  when  willfully  niade,  is  a  con-' 
tempt  of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

Contempt  of  cotirt— see  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
.the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpcena  to  atten'd  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  tlie  place  of  attendance,  and  the  action  or 
proceeding  in  which  the  subpcena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  *avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  16th,  1880.] 


TITLE  VI, 

Of  Evidence  in  Particular   Cases,   and 
Miscellaneous  and  General  Provisions. 

Chap.    I.    Evidexice  in  particular  cases,  §§  2074-2079. 

n.    Proceedings  to  perpetuate  testimony,  §§  2083- 
2089. 
tH.    Administration    of    oaths  and   affirmations, 

§§2093-2095. 
TV.    General  provisions,  §§  2101-2104. 
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CHAPTER  I. 
ZSVIDENCE  IN  PARTICX7LAR  CASES. 

S  2074.  An  offer  equivalent  to  payment. 

§  2075.  Wboever  pays  entitled  to  receipt. 

S  2076.  Objections  to  tender  must  be  specified. 

§  2077.  Rules  for  construing  description  of  lands. 

I  2078.-  Compromise  offer  of  no  avail. 

§  2079.  In  action  for  divorce,  admission  not  sufficient. 

§  2074.  An  offer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per- 
sonal property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  the  money,  instrument, 
or  property. 

Offer  to  compromise— sees.  997,  2078. 

Tender— alleging,  15  Cal.  376:  34  Cal.  616:  attorney  in  fact,  by,  1  Cal. 
337;  4»  Gal.  586:  effect  oM4  Cal.  519;  34  Cal.  666;  41  Cal.  133:  sufficiency 
of,  5  Cal.  339:  15  Cal.  208:  32  Cal.  168;  Herman  o.  Haffenegger,  Feb.  12tli, 
188U,  4  Pac.  C.  L.  J .  559 ;  sureties,  by,  26  Cal.  535. 

§  2075.  "Whoever  pays  money,  or  delivers  .an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  th^  objection  be' to  the  amount  of  money, 
the  terms  of  the  Instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  out  it  is  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  Woen  permanent  and  visible  ot  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  boundaries 
or  monuments  are  paramount ; 

3.  Between  different  measurements  which  are  incon* 
sistent  with  each  other,  that  of  angles  is  paramount  ta 
that  of  surfaces,  and  that  of  lines  paramount  to  both ; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  tbe  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conveyance— construction  of,  sec.  1860;  10  Cal.  189; 
24Ca].435;  25  Cal.  296, 440:  29  Cal.  386;  30  Cal.  468;  34  Cal.  334;  36  Cal. 
122,606:  37  Cal.  432;  39  Cal.  122.239;  42  Cal.  326:  43  Cal.  171,219;  44  Cal. 
132;  47CaL474:  49  Cal.  59:  50  Cal.  171, 42f);  51  Cal.  125,  198;  52  Cal.  154, 
500, 679,655.  Sherman  r.  McCarthy,  March  Srd,  1880, 5  Fac.  O.  !•.  J.  58: 
-Blackv.Sprague,  March  Ctb,  1880, 5  Pac.  C.  L.  J.  92:  construction  of 
Instruments,  generally,  sec.  1859  and  note. 

Susnivisioir  1.  Definite  particulars  prevail— 10  Cal.  621 ;  16  Cal. 
514;  27  Cal. 57;  34  Cal.  624;  36  Cal.  125;  41  Cal.  263;  44  Cal.  132,257;  45 
CaL  132, 610;  47  Cal.  581 ;  48  Cal.  28;  49  Cal.  525;  53  Cal.  589. 

SuBDivisioir  2.  Bonndaries  or  monuments  paramount— 10  Cal* 
590;  11  Cal.  197;  12  Cal.  163;  17  Cal. 231;  22 Cal. 4%;  26  Cal. 615;  23 Cal.  175; 
29  Cal.  178, 386;  32  Cal.  11 .  219l  34  Cal.  334 ;  37  Cal.  436;  38  Cal.  481 :  39  Cal. 
612:  43 Cal.  219;  47  Cal.  67;  50  Cal.  876,  42^;  52  Cal.  442,  496:  53  Cal.  316; 
and  see  Black  v.  Sprague,  March  6th,  1880, 5  Fac.  C.  L.  J .  9-2. 

Subdivision  3.  Lines  and  angles  prevail— 22  Cal.  502. 

Subdivision  4.  Road  or  stream  as  boundary— 22  Cal.  484;  25  CaL 
122;  42  Cal.  326;  50  Cal.  31;  51  Cal.  195, 425. 

Subdivision  6.  Reference  to  map— 10  Cal.  589;  24  Cal.  435;  38  Cal. 
448:  47  Cal.  52:  50  Cal.  321,333,429,450;  Black  v.  Sprague.  Marcb  6tli, 
1880, 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
OflTer  to  compromise— after  suit  brought,  sec.  997. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Confessions- must  be  corroborated,  41  Cal.  103:  as  evidence  genera 
ally,  sec.  1870,  subd.  '2n. 


} 
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CHAPTER  II. 

PROCEEDINGS    TO     PERPETITATE     TESTI- 

MON7. 

2063.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

2085.  Notice  of  time  andjplace  to  be  giren. 
2068.  Manner  of  taking  tue  deposition. 
2087.  Deposition  to  be  filed. 

S  2088.  When  the  evidence  may  be  prodnced. 
S  2089.  Eifect  of  the  deposition. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judge  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli' 
cant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  awdverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

-  3.  The  name  of  toe  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
bo  proved.  The  ]udge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  servedy  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 
i'udge  making  the  order  resides,  as  may  be  directed  by 
lim,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16th,  1880.] 
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§  2065.  The  person  appointed  by  the  jndge  to  take 
the  dei)08ition3  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  Copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  })ubllcation— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of 
the  notice— to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  cohtinued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2066.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  issued  by  the 
jndge  allowing  the  examihation,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  jiadge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed 
by  the  witness,  then  certified  by  toe  officer  or  person  tak- 
ing the  same,  and  shall  then  be  scaled  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  [Ta  effect  July 
1st,  1874.] 

f2067.  The  petition  and  order,  and  papers  filed  by  the 
ge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  are  pn'ma/acte  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2068.  If  a  trial  be  had  between  the  i>arties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove,  or 
tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony, 
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the  depositions  or  copies  thereof  may  b0  used  by  either 
party,  subject  to  all  legal  objections;  but  if  the  parties 
attended  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  can  be  made  at  the  trial, .  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  1st, 
18740  ■ 

'§  2089.  The  deposition  so  taken  and  read  in  evifienee 
bas  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  samQ  manner  ae  if  he 
were  examined  orally  at  the  trial. 
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CHAPTER  ni. 

APMIWrSTRATION    OF    OATHS    AND 
AFFIRMATIONS. 

2093.  Judicial  uad  certain  officers  authorized  to  admlz4ster  oaths. 

2094.  Form  of  ordinary  oatli  to  a  witness. 

2095.  Form  may  be  varied  to  suit  witness'  belief. 
209&  Saihc 

S  2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths— by  whom,  sec.  128,  subd.  1:  sec.  177.  snbd. 
4;  Political  Code,  sees.  1028,4118:  byt!lerkforcourt,48Cal.  197:  prelim- 
inary questions,  49  CaL  883.  ^ 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  af  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  "You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  Whenever  the  court  before  which  a  person  is 
oficered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with*  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  x)erson  is  sworn  who  believes  in  any 
other  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremomes  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  o]^tion, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  "You  do  solemnly  affirm  (or  declare)  that," 
etc.;  as  in  section  two  thousand  and  ninety-four. 


>» 
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CHAPTER  ly. 
GENBRAIi  PROVISIONS. 

S  2101.  Questions  of  fact  to  be  decided  by  the  Jury,  and  the  evidence 

addressed  to  tbem. 
S  2102.  Qaesaons  of  law  addressed  to  the  court. 
§  2103.  Questions  of  fact  by  court  or  referee^ 
§  2104.  Honeys  paid  into  court. 

§  2101.  All  qaestlons  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Compare— sec.  2061. 

Questions  of  fact,  for  jury— 4  Cal.  260;  9  Cal.  565;  18  Gal.  376;  25  Cal. 
197;  30  Gal.  215;  82  Gal.  213;  34  Gal.  683:  and  see  53  Gal.  315;  People  v, 
Vfong  Ah  Ngow,  Feb.  lOtb,  1880, 4  Pac.  G.  L.  J.  552;  People  v.  Mitcbellr 
May  2!^h,  IftM),  5  Pac.  G.  L.  J.  473:  effect  of  evidence,  for  Jury,  sec. 
2061  and  note:  fraudulent  intent.  Givil  Code,  sec.  3442;  50  Gal.  137, 140; 
negligence,  as  to,  50  Gal.  578, 531 ;  52  Gal.  45 :  nuisance,  29  Gal.  156;  30  GaL 
S79;  45  GaL  55:  presumptions  of  fact,  51  Gal.  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  conslruction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  conrt— questions  of  law,  6  Gal.  119;  15  Cal.  27, 367;  24  Gal. 
268;  30  Gal.  548:  36  Gal.  462;  44  Gal.  145;  45  Gal.  255;  49  Gal.  253:  52  Gal. 
244;  admissibility  of  evidence,  etc.,  4  Gal.  105;  23  Gal.  339;  47  GaL  194;  49 
Cal.  56:  construction  of  writings,  39  Gal.  528;  50  Gal.  32. 

Knowledge  of  the  conrt— scope  of  judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in- court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  speciallv  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
FsxTAL  Appmrniz*— 4lo« 
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With  the  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  nled  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  countv 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appointment.  [In  effect  July  1st, 
1874.] 

Deposit  in  court— mcs.  S72-674;  corresponding  proyision,  sec  S73. 
Deposit  with  coonty  treasnrer— liable  to  taxation,  90  GaL  242. 
Tinal  repealing  clause^compare,  pecs.  9, 18. 
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OF  A 

General  xntnre  relating  to  Crimes,  enacted  since  fhe  Code. 

(THE  ABBANOEMENT  IS  CHBONOLOGIGAL.) 


An  Act  to  prevent  the  destruction  of  forests  ly  fare  on  publia 

lands. 

Section  1.  Any  person  or  persons  who  shall  wilfnlly  and 
deliberately  set  fire  to  any  wooded  country  or  forest  belonging 
to  this  Btato  or  the  Unitea  States,  within  this  state,  or  to  any 
place  from  which  fire  shall  be  communicated  to  any  sucn 
wooded  country  or  forest,  or  who  shall  accidentally  set  fire  to 
any  such  wooded  country  or  forest,  or  to  any  place  from 
wmch  fire  shall  be  communicated  to  any  such  wooded  country 
or  forest,  and  shall  not  extinguish  the  same,  or  use  every 
effort  to  that  end,  or  who  shall  build  any  fire,  for  lawful  pur- 
pose or  otherwise,  in  or  near  any  such  wooded  country  or 
forest,  and  through  carelessness  or  neglect  shall  permit  said 
fire  to  extend  to  and  bum  through  such  wooded  country  or 
forest,  ^all  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction before  a  court  of  competent  jurisdiction,  shall  be 
punishable  by  fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  not  exceeding  one  year,  or  by  both  such  fine 
and  imprisonment;  providedt  that  nothing  herein  contahied 
shall  apply  to  any  person  who  in  good  faith  shall  set  a  back 
fire  to  prevent  the  extension  of  a  fire  already  burning.  All 
fines  collected  under  this  act  shall  be  paid  into  the  county 
treasury  for  the  benefit  of  the  common  school  fund  of  the 
county  in  which  they  are  collected.  [Approved  February  18, 
1872.    Stats.  1871-2,  p.  96.] 

An  Ad  to  prevent  (he  capture  and  destruction  of  mocking  birds 

in  this  State. 

Section  1.  Any  person  or  persons  who  shall  wilfolly  find 
knowingly  shoot,  wound,  trap,  snare,  or  in  any  other  manner 
catch  or  capture  any  mocking  bird  in  the  state  of  Galifomia, 
or  shall  knowingly  take,  injure,  or  destroy  the  nest  of  any 
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tskke,  injure  or  destroy  any  mocking 
or  otherwise,  in  said  state,  shall  be 
smeanor,  and  upon  conviction  thereof 
le  peace  of  the  lownship  in  which  the 
>ommitied,  shall  be  flned  in  a  sum  not 
exceeding  ten  dollars,  and  cost  of  the 
or  may  be  imprisoned  not  less  than 
3n  days,  or  by  Doth  such  fine  and  im- 
lent  of  the  court  may  direct, 
ejected  under  th^  provisions  of  this  act 
•ana  179  pftld  luto  tho  couuty  treasury  tor  the  benefit  of  the 
common  school  fund.  [In  efE^t  February  14,  1872.  Stats. 
1871-2,  p.  102.] 

An  AxA  to  more  fvMy  defime  (he  crime  of  larceny. 

Seotiok  L  Everyperson  who  shall  convert  any  maimer  oif 
real  estate,  of  the  ymie  of  fiftv  dollars  and  upwards,  into  per* 
sonal  property,  by  severing  the  same  from  the  really  of^an- 
other,  with  felomous  intent  to  and  shall  so  steal,  take,  &jid 
carry  away  the  same,  shall  be  deemed  guilty  of  grand  laroeny, 
and,  upon  conviction  thereof,  shall  be  puniBnable  by  imprison- 
ment in  the  state  prison  for  any  term  not  less  ima  one  year 
nor  more  than  fourteen  years. 

Seo.  2.  Every  person  who  shall  convert  any  manner  of  real 
estate,  of  the  value  of  under  fifty  dollars,  into  personal  prop- 
erty, by  severing  the  same  fi:om  the  realty  of  another,  with 
felonious  intent  to  and  shall  so  steal,  take,  and  carry  away  the 
same,  shall  be  deemed  guilty  of  pstit  larceny,  and,  upon  con- 
viction thereof,  shall  be  punishable  by  imprisonment  in  the 
county  jail  for  a  period  not  more  than  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment.  [Approved  Har.  6, 1872.  Stats.  1871-2,  p.  282.] 

An  Act  to  punish  aduUery, 

Seotiok  1.  Every  perscn  who  lives  in  a  state  of  open  and 
notorious  cohabitation  and  adultery  is  guilty  of  a  misdemeanor, 
and  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars, 
or  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  both. 

SiEBO.  2.  If  two  persons,  each  being  married  to  another,  live 
together  in  a  state  of  open  and  notorious  cohabitation  and 
adultery,  each  is  guilty  of  a  felony,  and  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  five  years. 

Sjso.  8.  A  recorded  certificate  of  marriage,  or  a  certified 
copy  thereof,  there  being  no  decree  of  divorce,  proves  the  mar- 
riage of  a  person  for  the  purposes  of  this  act.  [Approved 
March  15, 1872.    Stats.  1871-2,  p.  380.] 
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An  Act  to  preveni  persons  passing  through  inclomires  and  teaih 
ing  thsm  open,  and  tearing  aoum  fences  to  make  pcasage 
through  indosures. 

Beotion  1.  Any  person  passing  through  an  indosnre  of  an- 
other and  leaving  the  same  open,  is  gailty  of  a  misdemeanor, 
and  punishable  by  a  fine  not  less  than  twenty  dollars  nor  more 
than  fifty  dollars. 

8eo.  2.  Any  person  wilfally  or  malicionsly  tearing  down 
fences  to  make  a  passage  through  an  inclosure,  is  gouty  of  a 
misdemeanor,  and  punishable  by  a  fine  not  less  than  fif^  dol- 
lars nor  more  than  five  hundred  doUars. 

8eo.  8.  All  fines  collected  under  the  provisions  of  this  act 
shall  be  paid  into  tho  county  school  fund  of  the  county  where 
the  offense  is  committed.  [In  efEbot  March  16, 1872.  Stats. 
1871-2,  p.  S84.] 

An  Act  supplementary  to  an  Act  entUJed  **AnAct  coneeming 
crimes  and puniaihments" passed  April  sixteenth,  eighteen 
hundred  and  fifty. 

Section  1.  £very  person  who  shall  feloniously  steal,  take, 
and  carry  away,  or  attempt  to  take,  steal,  and  carry  from  any 
mining  claim,  tunnel,  sluice,  undercurrent,  rif&e  box,  or  sul- 
phurate machine,  any  gold  dust,  amalgam,  or  quicksilver,  the 
property  of  another,  shall  be  deemed  guil^  of  grand  larceny, 
and*  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment m  tho  state  prison  for  any  term  of  not  less  than  one  year 
nor  more  than  fourteen  years.  [In  effect  March  20,  1872. 
Stats.  1871-2,  p.  435.] 

An  Act  in  reUUion  to  interpreters  l>efore  Grand  Juries. 

Section  1.  The  grand  lury  or  district  attorney  may  re- 
quire, -by  subpoena,  the  attendance  of  any  person  before  the 
grand  jury  as  interpreter :  and  the  interpreter  may  be  present 
at  the  examination  of  witnesses  before  the  grand  Jury.  [In 
effect  March  28, 1872.    Stats.  1871-2,  p.  540.] 

An  Act  to  protect  the  wages  of  labor  and  the  salaries  and  fees 

of  subordinaie  officers. 

Section  1.  Every  person  who  employs  laborers  upon  the 
publio  works,  and  who  takes,  keeps,  or  receives  any  part  or 
portion  of  the  wages  due  to  such  laborers  from  the  state  or 
municipal  corporation  for  which  such  work  is  done,  is  guilty 
of  a  felony. 

Seo.  2.  Every  officer  of  the  state,  or  any  county,  city,  or 
township  therein,  who  keeps  or  retains  any  part  or  portion  of 
the  salary  or  fees  allowed  oy  law  to  his  deputy,  clerk,  or  sub- 
ordinate officer,  is  guilty  of  a  felony.  [In  effect  April  1, 1872. 
Stats.  1871-2,  p.  951.] 
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An  act  to  punish  seduction. 

Section  1.  Every  person  who  inveigleB  or  entices  any  nn- 
married  female,  of  previous  chaste  character,  under  the  age  of 
eighteen  years,  into  any  house  of  ill  fame,  or  of  assignation, 
or  elsewhere,  for  the  purpose  of  prostitution,  and  every  person 
who  aids  or  assists  ia  such  abduction  for  such  purpose,  and 
every  person  who  by  any  false  pretenses,  false  representation, 
or  other  fraudulent  means,  procures  any  female  to  have  illicit 
carnal  connection  with  any  man,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  both.  I  Approved 
March  1, 1872.    Stats.  1871-2,  p.  184.] 


An  Act  to  prevent  the  sale  of  inloxicaiing  drinks  to  minors^ 

SsonoN  1.  Every  person  who  sells  or  eives  to  another 
under  the  age  of  sixteen  ^rears,  to  be  by  him  drank  at  the  time 
as  a  beverage,  any  intoxicating  drink,  is  guilty  of  a  misde- 
meanor, and  punishable  by  a  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  coanty  jail  not  exceeding 
three  months ;  provided^  that  nothing  in  this  Act  shall  be 
deemed  to  apply  to  i>arents  of  such  children,  or  guardians  of 
their  wards,  or  physicians.  [Approved  March  4, 1872.  Stats 
1871-2,  p.  231.1 
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Jn  Act  to  prevent  the  sale  of  intoxiocUing  beverages  on  election 

days. 

Section  1.  It  shall  not  be  lawful  for  any  person  or  persona 
Iseepiitg  a  public  house,  saloon,  or  drinking  place,  either 
licensed  or  nnUcensed,  to  sell,  give  away,  or  furnish  spiritnons 
or  malt  liquors,  wine,  or  any  other  intoxicating  beyerages,  on 
any  part  of  any  day  set  apart,  or  to  be  set  apart,  for  any  gen- 
eral or  special  election  by  the  citizens  in  any  election  district 
or  precinct  in  any  of  the  counties  of  the  state  where  an 
election  is  in  progress,  during  the  hours  when  by  law,  in  said 
district  or  precinct,  the  elections  polls  are  required  to  be  kept 
open. 

Seo.  2.  Any  person  or  i)ersons  yiolating  the  proyisions  of 
this  act  shall  l>e  deemed  guilty  of  a  misdemeanor.  [In  effect 
Karch7, 1874.    Stats.  1873-4,  p.  297.] 

An  Act  for  the  more  ^ectual  prevention  of  cruelty  to  animais. 

Section  1  Any  three  or  more  citizens  of  the  state  of  Cali- 
fornia, who  haye  neretofore,  or  who  shall  hereafter,  incorpor-' 
ate  as  a  body  corporate,  xmder  the  general  laws  for  incorpora- 
tions In  this  state,  for  the  purpose  of  preyenting  cruelty  to 
animals,  may  ayail  themselyes  of  the  priyileges  of  this  act ; 
provided,  that  the  corporate  body  first  formed  as  aforesaid  in 
any  county,  shall  be  vh^  only  one  so  entitled  to  the  benefits 
and  priyileges  of  this  act  in  said  county. 

Sec.  2.  The  said  societies  may  make  and  adopt  by-laws  goy- 
eming  the  admissipn  of  associates  and  members,  proyiding  for 
all  meetings,  and  for  assistant  and  district  or  local  ofScers ; 
proyiding,.  also,  for  means  and  systems  for  the  effectual  attain- 
ment of  the, objects  contemplated  by  this  act;  for  the  regula- 
tion and  management  of  its  business  affairs,  and  for  the  enect- 
ual  working  of  the  societies ;  prescribing,  also,  the  duties  of 
all  their  ofiicers ;  for  the  outlay  of  all  moneys  and  the  auditing 
all  accounts ;  provided,  that  such  by-laws  shall  not  conflict 
with  the  laws  of  the  state  of  California  or  of  the  United  States, ' 
or  with  any  proyisions  of  this.  act. 

Seo.  3.  Said  societies  shall  elect  officers  and  fill  yacancies 
according  to  the  proyisions  of  their  by-laws. 

Sec.  4.  All  sheriff,  constables,  police  and  peace  officers 
are  empow^ed  to  make  arresta  for  the  yiolation  of  any  of  the' 

Sroyisions  of  this  act,  which  by  this  act  is  denominated  a  mis- 
emeanor,  in  the  same  manner  as  is  by  law  proyided  for  ar- 
rest in  all  cases  of  misdemeanors. 

Sec.  6.  All  members  and  agents,  and  all  officers  of  each  or 
any  of  the  societies  so  incorporated,  as  shall  by  the  trustees  of 
said  societies  be  duly  authorized  in  writing,  approyed  by  the 
county  judge  of  the  county,  and  sworn  in  the  same  maimer  as 
are  constables  and  psace  officers,  shall  haye  power  to  lawfully 
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interfere  to  prevent  the  perpetration  of  any  act  of  cmeliy  upon 
any  dumb  animal,  and  may  use  such  force  as  may  be  necessary 
to  prevent  the  same,  and  to  that  end  may  summon  to  tiieir  aid 
any  bvstander ;  they  may  make  arrests  for  the  violation  of 
any  of  the  ]^rovisions  of  this  act.  in  the  same  manner  as  is 
herein  provided  for  other  officers;  and  may  carry  the  same 
vreapons  that  such  officers  are  authorized  to  carry ;  fyrovided, 
that  all  such  members  and  agents  shall,  when  making  such 
arrests,  exhibit  and  expose  a  suitable  badge  to  be  adopted  by 
said  society.  All  persons  resisting  said  specially  appointed 
officers,  as  such,  shall,  upon  conviction,  be  deemed  gmliy  of  a 
misdemeanor. 

Quo.  6.  Whoever  overdrives,  overloads,  drives  when  over- 
loaded, overworks,  tortures,  torments,  deprives  of  necessary 
sustenande,  cruelly  beats,  mutilates,  or  cruelly  kills,  or  causes, 
or  procures  to  be  so  overdriven,  overloaded,  &ven  when  over- 
loaded, overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  cruelly  killed, 
any  animal ;  and  whoever,  having  the  charge  or  custody  of  any 
animal,  either  as  owner  or  otherwise,  inflicts  unnecessary  cru- 
elly upon  the  same,  or  fails  to  provide  the  same  with  proper 
food,  drink,  shelter,  or  protection  from  the  weather,  or  who 
cruelly  drives  the  same  when  unfit  for  labor,  shall,  upon  con- 
Tiction,  be  deemed  guilty  of  a  misdeiQeanor. 

Seo.  7.  If  an^r  person  shall  carry,  or  cause  to  be  carried,  in 
or  upon  any  vemcle,  or  otherwise,  any  domestio  animal,  in  a 
cruel  or  ixmuman  manner,  or  knowingly  and  wilfully  author- 
izes or  permits  the  same  to  be  subjected  to  unnecessary  tort- 
ure, suffering,  or  cruelty  of  any  kind,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor ;  and  whenever  any  such 
person  shaube  taken  into  custody  therefor  by  any  officer,  each 
officer  may  take  chaj:ge  of  such  vehicle  and  its  contents,  to- 
gether with  the  horse  or  team  attached  to  said  vehicle,  and 
deposit  the  same  in  some  safe  place  of  custody ;  and  any  nec- 
essary expenses  which  may  be  incurred  for  taking  care  of  and 
keepmg  the  same,  shall  be  a  lien  thereon,  to  be  paid  before  the 
same  can  be  lawfully  recovered;  and  if  the  said  expenses,  or 
any  part  thereof,  remain  unpaid,  they  may  be  recovered,  by 
the  person  incurring  the  same,  of  the  owner  of  said  domestio 
animal,  in  any  action  therefor. 

Sec.  8.  Any  person  who  diall  cause  any  bull,  bear,  cock, 
dog,  or  other  animal  to  fight,  for  his  amusement  or  for  gain, 
worry  or  injure  each  other;  or  any  person  who  shall  permit 
the  same  to  be  done  on  any  premises  under  his  charge  or  con* 
trol :  and  any  person  who  shall  aid,  abet,  or  be  present  at  such 
fighting  and  worrying  of  such  animal,  as  a  spectator,  shall, 
npon  conviction,  be  deemed  guilty  of  a  misdemeanor. 

9fo.  9.    Whoever  owns,  possesses,  keeps,  or  trains  any  bird 
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or  animal,  with  the  intent  that  snch  bird  or  animal  shall  be  en- 
gaged in  an  exhibition  of  fighting,  or  is  present  at  any  plaoe, 
Doilding,  or  tenement,  where  preparations  are  being  made  for 
an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  in- 
tent to  be  present  as  snch  exhibition,  or  is  present  at  suoh 
exhibition,  shall,  upon  conTiction,  be  deemed  goilly  of  a  mis- 
demeanor. 

Seo.  10.  When  complaint  is  made,  on  oath,  to  any  magis- 
trate authorized  to  issue  warrants  in  criminal  cases,  that  the 
complainant  believes  that  anv  of  the  j)royiisions  of  law  relating 
to  or  in  any  way  affecting  dumb  animals,  are  being  or  arie 
about  to  be  violated  in  any  particular  building  or  place,  such 
magistrate  shall  issue  and  deliver  immediately  a  warrant  di- 
rected to  any  sheriff,  constable,  police  or  peace  officer,  or 
officer  of  any  incorporated  association  qualified,  as  provided  in 
the  fifth  section  of  this  act,  authorizingiiim  to  enter  and  search 
such  building  or  place,  and  to  arrest  any  person  or  persons 
there  present  violating,  or  attempting  to  violate,  any  law  relat- 
ing to  or  in  any  way  alfecting  dumb  animals,  and  to  bring  such 
person  or  persons  oefor^  some  court  or  magistrate  of  compe- 
lent  jurisdiction,  within  the  city  or  township  within  which 
such  ofifenso  has  been  committed,  to  be  dealt  with  according 
to  law,  and  such  attempt  shall  be  held  to  be  a  violation  of 
section  six  of  this  act. 

Seo.  11.  Any  sheriff,  constable,  police  or  peace  officer,  or 
officer  qualified,  as  provided  in  secnon  five  of  this  act,  may 
enter  any  place,  building,  or  tenement,  where  there  is  an  exhi- 
bition of  the  fighting  of  birds  or  animals,  or  where  prepara- 
tions are  being  made  for  such  an  exhibition,  and,  without  a 
warrant,  arrest  all  persons  there  present. 

Seo.  12.  Any  person  who  shall  impound,  or  cause  to  be  im- 
pounded in  any  poimd,  any  domestio  aninuil,  shall  supply  the 
same  during  such  confinement  with  a  sufficient  quantil^  of 
good  and  wholesome  food  and  water,  and  in  default  thereof, 
shall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 
In  case  any  domestio  animal  shall  be  at  any  time  impounded, 
as  aforesaid,  and  shall  continue  to  be  without  necessary  food 
and  water  for  more  than  twelve  consecutive  hours,  it  shall  be 
lawful  for  any  person,  from  time  to  time,  as  it  shall  be  deemed 
necessary,  to  enter  into  and  upon  any  pound  in  which  any  such 
domestio  animal  shall  be  coonned,  ana  supply  it  with  necessary 
food  and  water  so  long  as  it  shall  remain  so  confined.  Such 
person  shall  not  be  liable  to  any  action  for  such  entry,  and  the 
reasonable  cost  of  such  food  and  water  may  be  collected  by 
him  of  the  owner  of  such  animal,  and  the  said  animal  sh^  not 
be  exempt  from  levy  and  sale  upon  execution  issued  upon  a 
Judgment  therefor. 

Sec.  13.    Every  owner,  driver,  or  possessor  of  any  old. 
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maimed,  or  diseased  horse,  mule,  cow,  or  other  domestic  ani- 
mal, who  shall  permit  the  same  to  go  loose  in  any  lane,  street, 
square,  or  lot,  of  any  city  or  township,  without  proper  caro 
and  attention,  for  more  than  three  hours  after  knowled^ 
thereof,  shall,  on  conyiction,  be  deemed  guilty  of  a  misde- 
meanor; provided^  that  this  shall  not  apply  to  such  owner 
keeping  an^  old  or  diseased  animal  belong  to  him  on  his  own 
premises  with  proper  care.  Every  sick,  disabled,  infirm,  or 
crippled  horse,  ox,  mule,  cow,  or  ower  domestic  animal,  which 
shall  be  abandoned  on  the  public  hJbshway,  or  in  any  open 
space  in  any  city  or  township,  may,  if  after  due  searcn  by  a 
peace  officer,  or  of&cer  of  said  society,  no  owner  can  be  found 
therefor,  be  killed  by  such  officer ;  and  it  shall  be  the  duty  of 
all  peace  and  public  officers  to  cause  the  same  to  be  killed  on 
information  of  such  abandonment. 

Seo.  11.  Eveiy  person  convicted  of  any  misdemeanor  under 
this  act,  shall  bo  punished  as  is  by  law  provided  for  the  pun- 
ishment of  misdemeanors;  and  all  fines  imposed  or  collected 
in  any  counij,  under  the  provisions  of  this  act,  shall  inure  to 
the  society  m  said  county,  organized  and  incorporated  as 
herein  provided,  in  aid  of  me  benevolent  object  for  which  it  is 
incorporated. 

Seo.  15.  All  prosecutions  for  the  violation  of  any  of  the 
provisions  of  this  act  shall  be  conducted  and  prosecuted  in  a 
court  of  competent  jurisdiction,  and  anymember  of  said  society 
authorized,  as  provided  in  section  five  of  this  act,  may  appear 
and  prosecute  m  any  of  said  courts,  for  any  violation  of  any  of 
the  provisions  of  this  act,  whether  or  not  he  be  an  attorney  or 
counselor  at  law ;  provided,  that  all  such  prosecutions  shall  be 
conducted  in  the  name  of  the  people  of  the  state  of  California. 

Seo.  16.  In  this  act  the  singular  shall  include  tho  plural ; 
the  word  "  animal "  shall  be  held  to  includo  every  living  dumb 
creature;  the  words  "torture,"  "torment,"  and  "cruelty," 
shall  be  held  to  include  every  act,  omission,  or  neglect  where- 
by unnecessary  or  unjustifiable  physical  x>ain  or  suffering  is 
caused  or  permitted,  and  the  words  "owner"  and  "person" 
shall  be  held  to  include  corporations  as  well  as  individuals : 
and  the  knowledge  and  acts  ot  agents  of  and  i)er8ons  employed 
by  corporations,  in  regard  to  animals  transported,  owned,  or 
employed  by,  or  in  the  custody  of  such  corporations,  shall  be 
held  to  bo  the  act  and  knowledge  of  such  corporations  as  weJl 
as  such  agent  or  employees. 

Sec.  17.  No  part  of  this  act  shall  be  deemed  to  interfere 
with  any  of  the  laws  of  this  state  known  as  the  "game  laws," 
or  any  laws  for  the  destruction  of  certain  birds ;  nor  shall  this 
act  oe  deemed  to  interfere  with  the  right  to  destroy  any  ven- 
omous reptiles,  or  any  animal  known  as  dangerous  to  life,  limb, 
or  properly,  or  to  interfere  with  the  right  to  kill  all  am'malB 
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used  for  food,  or  with  any  properly  conducted  scientific  experi- 
ments or  investigations,  which  experiments  or  investigauons 
shall  bo  performed  only  under  the  authority  of  the  faculty  of 
some  regularly  incorporated  medical  college  or  university  of 
the  state  of  Califorma. 

Sec.  18.  The  act  entitled  "an  act  for  the  more  effectual 
prevention  of  cruelty  to  animals,"  approved  March  thirtieth, 
eighteen  hundred  and  sixty-eight,  and  amendments  thereto, 
approved  March  fifteenth,  eighteen  hundred  and  seventy-twOy 
aro  hereby  repealed.  [In  effect  March  20, 1874.  Stats.  1873-4, 
p.  499.) 

An  Act  for  (he  protection  of  huoys  and  beacons. 

Section  1.  Any  person  or  persons  who  shall  moor  any  ves- 
sel or  boat  of  any  kind,  or  any  raft  or  scow,  to  any  buoy  or 
beacon  placed  in  the  waters  of  California  by  authority  of  tho 
United  States  Lighthouse  Board,  or  shall  in  any  manner  hang 
on  to  the  same,  with  any  vessel,  boat,  raft,  or  scow,  or  shall 
wilfully  remove,  damage,  or  destroy  any  such  buoy  or  beacon, 
or  any  part  of  the  same,  or  shall  cut  down,  remove,  damage,  or 
destroy  any  beacon  or  beacons  erected  on  land  in  this  state  by 
the  authority  aforesaid,  shall,  for  every  such  ofibnse,  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction,  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars,  or  by  imprisonment  not  ex- 
ceeding six  months ;  one  third  of  the  fine  in  such  case  to  be 
paid  to  the  informer,  and  two  thirds  thereof  to  the  Lighthouse 
^oard,  to  be  used  in  repairing  said  buoys  and  beacons. 

Sec.  2.  The  cost  of  repairm^  or  replacing  any  such  buoy  or 
beacon  which  may  have  been  misplaced,  damaged,  or  destroyed 
by  any  vessel,  boat,  raft,  or  scow  Deing  made  fast  to  the  same, 
shall,  when  said  cost  shall  have  been  legally  ascertained,  be  a 
lien  upon  such  vessel,  boat,  raft,  or  scow,  and  recovered  against 
the  same,  and  the  owner  or  owners  thereof,  in  any  action  of 
debt,  in  any  court  of  competent  jurisdiction  in  this  state.  [Li 
effect  March  26, 1874.    Stats.  1873-4,  p.  G19.] 

An  Act  to  enforce  Vie  educational  rights  of  children. 

Section  1.  Every  parent,  guardian,  or  other  person  in  the 
state  of  California  Imving  control  and  charge  of  any  child  or 
children  between  the  ages  of  eight  and  fourteen  years,  shall  be 
required  to  send  any  such  child  or  children  to  a  public  school 
for  a  period  of  at  least  two  thirds  of  the  time  during  which  a 
public  school  shall  be  taught  in  each  city,  or  city  and  county, 
or  school  district,  in  each  school  year,  commencing  on  the  first 
day  of  July  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-four,  at  least  twelve  weeks  of  which  shall  be 
Fenal  AFPEirioiz.— 61. 
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conseciitlye,  tmless  such  child  or  children  are  excused  from 
snch  attendance  hv  the  board  of  education  of  the  ci^  or  dij 
and  comity,  or  of  the  trustees  of  the  school  district  mwhicn 
such  parents,  ^^uardians,  or  other  persons  reside,  upon  its  being 
shown  to  their  satistacfion  that  nis  or  her  bodily  or  mental 
condition  has  been  such  as  to  prevent  attendance  at  school,  or 
application  to  study  for  the  penod  required,  or  that  the  purents 
or  guardians  are  extremely  poor,  or  sick,  or  that  such  child  or 
children  are  taught  in  a  private  school,  or  at  home,  in  such 
branches  as  are  usually  taught  in  the  primary  schools  of  this 
state,  or  have  already  acquired  a  good  knowledge  of  such 
branches ;  provided^  in  case  a  public  school  shall  not  be  taught 
for  three  months  during  the  year,  within  one  mile  by  the  near- 
est trayeled  road,  of  the  residence  of  any  person  within  the 
school  district,  he  shall  not  be  liable  to  the  proTisions  of  this  act. 

8eo.  2.  It  shall  be  the  duty  of  the  president  of  each  board 
of  education,  and  of  the  clerk  of  each  board  of  district  trustees 
in  the  state  of  California  to  cause  to  be  posted  three  notices  of 
this  law  in  the  most  public  places  in  the  ciiy,  or  city  and 
county*  or  in  the  school  district,  or  imblished  in  one  newspaper 
therein  for  three  weeks,  in  the  month  of  June  in  each  year : 
the  expense  of  each  publication  to  be  paid  out  of  the  school 
funds  of  such  cit^r,  or  city  and  county,  or  school  district,  as 
the  case  may  require. 

S£0.  8.  In  case  any  parent,  ^ardian,  or  other  person  shall 
fail  to  comply  with  the  provisions  of  this  act,  said  parent, 
guardian,  or  other  person  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  a  fine  of  not  more  than  twenty 
dollars ;  and  for  the  second  and  each  subsequent  offense  the 
fine  shtul  not  be  less  than  twenty  dollars  nor  more  than  fifty 
dollars;  and  the  parent,  guardian,  or  other  person  so  con- 
victed, shall  pay  all  costs.  Each  such  fine  shallbe  paid  to  the 
clerk  of  the  proper  board  of  education,  or  of  the  district 
trustees. 

Seo.  4.  And  it  shall  be  duty  of  the  clerk  of  each  board  of 
education  and  of  each  board  of^district  trustees,  on  complaint 
of  any  teacher  or  taxpayer,  to  prosecute  all  offenses  occurring 
under  the  provisions  of  tins  act ;  and  any  clerk  neglecting  to 
prosecute  such  oflense  within  ten  days  after  a  written  notice 
nas  been  served  on  him  by  any  teacher  or  taxpayer  within  the 
limits  of  the  authority  of  said  board,  unless  the  person  so  com- 

Elained  of  shall  be  excused  by  the  proper  school  board,  shall 
imself  be  liable  to  a  fine  of  not  less  than  twenty  dollars  nor 
more  than  fifty  dollars,  which  fine  shall  be  prosecuted  for  in. 
the  name  of  the  people  of  the  state  of  Oalifomia,  and  the  fine 
so  collected  ahall  be  paid  over  to  the  derk  of  the  board  of 
education  or  trustees  of  the  proper  city,  or  city  and  county, 
or  sciiooi  di0triot>  to  be  accounted  for  as  in  section  three  of  ims 
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act:  and  in  case  such  prosecution  fail,  the  expenses  thereof 
shall  be  paid  out  of  the  school  fund  of  the  city,  or  city  and 
county,  or  school  district,  in  which  the  case  arose.  * 

8eo.  5.  And  it  shall  be  the  duty  of  the  census  marshal  to 
furnish  each  board  of  education  and  of  district  ixustees,  with 
a  complete  list  of  all  children  living  within  the  jurisdiction  of 
said  board,  and  to  note  on  such  lists  all  children  not  attending 
colleges,  college  schools,  private  schools,  or  being  taught  at 
home,  who  are  liable  to  the  provisions  of  this  act ;  and  each 
teacher  teaching  within  the  limits  of  the  jurisdiction  of  such 
board,  shall  be  supplied  with  a  list  of  all  childeren  within  his 
or  her  department  or  school,  and  shall  call  such  list  each 
morning  on  the  opening  of  school,  and  note  the  absentees,  and 
the  reason  of  such  absence,  if  any,  and  at  the  close  of  each 
term  of  twelve  weeks,  shall  make  a  full  report  to  the  board 
of  education,  or  of  district  trustees,  of  aU  such  cases  of  ab- 
sence, with  the  names  both  of  children  and  parents,  guardians, 
or  other  x>erson3  having  such  children  in  charge,  and  said 
hoard  shall  thereupon  fortliwith  proceed  to  prosecute  such 
parents,  guardians,  or  other  persons,  according  to  the  pro- 
visions  ot  this  act. 

Sec.  6.  And  whereas,  the  state  has  provided  an  institution 
for  the  gratuitious  instruction  of  all  resident  deaf  and  dumb 
or  blind  children  between  the  ages  of  six  and  twenty-one  years, 
every  parent  or  guardian  of  any  child  or  children  amicted  with 
deafness  or  blindness,  shall  be  required,  under  the  penalties 
hereinbefore  specified,' to  send  such  child  or  children  to  said 
institution  for  a  period  of  not  less  than  five  years,  unless  such 
child  or  children  shall  have  been  excused  bv  the  authorities, 
and  on  the  grounds  specified  in  section  one  of  this  act. 

Sec.  7.  Any  justice  of  the  peace  of  the  proper  city,  or  city 
and  county,  or  school  district,  shall  have  jtirisdiction  of  ail 
offenses  committed  under  the  provisions  of  this  act.  I  Ap- 
proved Mai-ch  28.   In  effect  July  1, 1874.  Stats.  1873-4,  p.  751.  ] 


An  Ac\  to  encourage  the  planting  and  cultivation  of  oysters. 

Section  1.  Any  citizen  of  the  United  States  ma,y  lay  down 
and  plant  oysters  in  any  of  the  ba3rs,  rivers,  or  pubUo  waters  of 
this  state ;  and  the  ownership  of  and  the  exclusive  right  to  take 
up  and  carry  off  the  same  snail  be  continued  and  remain  in 
such  person  or  persons  who  shall  have  laid  down  and  planted 
the  same. 

Sec.  2.  Any  person  or  persons  who  now  have  or  who  may 
hereafter  lay  down  and  plant  oysters,  as  hereinbefore  provided, 
shall  stake  or  fence  off  the  land  on  which  the  same  is  or  here« 
after  may  be  laid  down  and  planted,  and  such  stakes  or  fences 
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shall  be  sufficient  marks  of  the  boundaries  and  limits,  and  en* 
title  such  person  or  persons  to  the  exclusiye  use  and  occupation 
thereof  for  the  purposes  prescribed  in  this  act ;  prowdea,  that 
nothing  herein  contained  shall  be  deemed  to  authorize  any 
impediments  or  obstructions  to  the  navigation  of  any  chuincls. 

Seo.  8.  Parties  planting  or  lading  down  such  oyster  beds 
shall  record  a  full  description  of  said  bed  or  beds,  in  the  county 
recorder's  office  in  the  county  where  the  same  is  situated.  The 
recorder  shall  record  the  description  so  furnished,  in  a  book 
to  be  kept  bv  him  for  that  purpose,  to  be  entitled  a  "  record  of 
oyster  beds/' 

Seo.  4.  Any  person  or  persons  who  shall  enter  upon  any  lot 
of  land  in  which  there  shall  be  oysters  laid  down  and  planted, 
and  which  at  the  time  of  such  entry  shall  be  fenced  or  staked  ofi 
pursuant  to  the  provisions  of  this  act,  and  who  shall  take  up 
and  carry  off  therefrom  snch  oysters,  without  the  consent  or 
permission  of  the  occupants  and  owners  thereof,  and  shall  wil- 
fully destroy  or  remove,  or  cause  to  be  removed  or  destroyed, 
any  stakes,  marks,  or  fences  intended  to  desic^nate  the  bounda- 
ries and  limits  of  any  land  claimed  and  staked  or  fenced  off 
Sursuant  to  the  provisions  of  this  act,  shall  be  guilty  of  a  mis- 
emeanor. 

Sfo.  5.  The  penalties  of  the  penal  code  relative  to  misde- 
meanors are  hereby  made  applicable  to  any  violation  of  the 
provisions  of  this  act. 

Seo.  6.  All  fines  and  penalties  collected  for  a  violation  of 
any  of  the  provisions  of  this  act,  over  and  above  the  costs  of 
smt,  shall  be  paid  into  the  common  school  fund  of  the  county 
where  the  ofifense  was  committed. 

Seo.  7.  All  parties  availing  themselves  of  the  provisions  of 
this  act  shall  erect,  or  cause  to  be  erected,  on  some  conspicu- 
ous part  of  the  grounds  devoted  to  the  planting  of  oysters,  a 
sign  not  less  than  six  f^et  in  length  and  one  foot  in  width,  on 
which  shall  be  painted  in  black  letters  upon  a  white  ground, 
the  words  "oyster  beds." 

Seo.  8.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act,  and  especially  *'  an  act  entitled  an  act  con- 
cerning oystsrs,"  passed  April  twenty-eight,  one  thousand  eight 
hundred  and  fifty-one,  as  also  the  act  entitled  *'  an  act  concern- 
ing oyster  beds,'  approved  April'  second,  one  thousand  eight 
hundred  and  sixty-six,  are  hereby  repaaled. 

Seo.  9*  This  act  shall  not  apply- to  any  tide  lands  which  ihe 
state  may  have  sold  to  private  parties ;  providedy  further,  that 
nothing  nerein  shall  be  so  construed  as  to  interfere  with  the 
right  of  the  state  to  sell  and  dispose  of  any  of  the  tide  lands, 
nor  to  affect  in  any  manner  the  rights  of  purchasers  at  anj 
sale  of  tide  lands  by  the  state.  (In  effect  March  80,  1874 
Stats.  1873-4,  p.  940.} 
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An  Act  to  protect  lumber  manufaciurera. 

Section  1.  Every  i)erson  who  maliciously  drives  into,  or 
plax^es  within  any  saw-log,  shingle-bolt,  or  other  wood,  any 
iron,  steel,  or  other  substance  sumoiently  hard  to  injure  saws, 
knowing  ihat  the  said  saw-log,  shingle-Dolt,  or  other  wood,  is 
intended  by  the  owner  thereof  to  be  manufactured  into  any 
kind  of  lumber,  is  guilty  of  a  felony,  and  shall  be  punished 
by  imprisonment  in  the  state  prison  not  less  than  one  nor 
more  than  five  years.  [la  effect  February  9,  1876.  Stats. 
1875-6,  p.  32.] 

-  An  Act  to  prevent  the  leaving  open  of  indosures,  and  hunting 

on  inclosed  lands. 

Section  1.    Every  person  who  shall  open  anv  gate,  bars,^ 
or  fence  of  another,  for  the  purpose  of  passing  through,  and 
shall  willfully  leave  the  same  open,  without  the  permission  of 
the  owner,  is  guilfy  of  a  misdemeanor. 

Sec.  2.  Every  person  who  willfully  opens,  tears  dowp,  or 
otherwise  destroys  any  fence  on  the  inclosed  land  of  another,  is 
guilty  of  a  misdemeanor. 

Sec.  3.  Every  person  who  willfully  enters  upon  the  inclosed 
land  of  another  for  the  purpose  of  hunting,  or  who  discharges 
fire-arms,  or  lights  camp-fires  thereon,  without  first  having 
obtained  permission  of  the  owner  or  occupant  of  saidtland,  is 
guilty  of  a  misdemeanor. 

Sec.  4.  Every  person  who  willfully,  carelessly,  or  negli- 
gently, while  hunting  or  camping  upon  the  inclosed  land  of 
another,  kills,  maims,  or  wounds  an  animal,  the  property  of 
another,  is  guilty  of  a  misdemeanor. 

Sec.  5.  Every  person  who,  upon  departing  from  camp, 
willfully  leaves  <he  fire  or  fires  burning  or  unextinguished,  la 
guilty  of  a  misdemeamor. 

Sec.  6.  Every  person  found  guilty  of  any  of  the  misde- 
meanors herein  mentioned  shall  bo  fined  not  less  than  twenty 
nor  more  than  fifty  dollars,  and  sha'l  be  imprisoned  in  the 
county  jail  until  such  fine  be  satisfied,  not  exceeding  one  day 
for  every  two  dollars  thereof. 

Sec.  7.  All  acts  and  parts  of  acts  in  conflict  herewith  are 
repealed ;  provided,  however,  nothing  herein  contained  shall 
bo  construed  as  repealing  section  five  hundred  and  ninety-four 
of  the  penal  code. 

Sec*  8.  Section  three  of  this  act  shall  not  apply  to  the 
counties  of  Los  Angeles,  San  Diego.  Sutter,  San  Jienito,  Del 
Norte,  El  Dorado,  Colusa,  Yuba,  Humboldt,  Amador,  Tuol- 
umne, Ban  Luis  Obispo,  Plumas,  Lassen,  Siskiyou,  Modoc, 
Shasta,  Trinity,  Sierra,  Placer.  [In  efiect  March  23, 1876. 
Stats.  1875-6,  p.  403.] 
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An  Act  concerning  lodging  houses  and  Bleeping  apatimet^ 

SEonox  1.  Every  person  who  owns,  leases,  lets,  or  hires, 
to  any  person  or  persons,  any  room  or  anartment  in  any 
building,  house  or  other  structure,  within  the  limits  of  any 
incorporated  city,  or  city  and  county,  within  the  state  of  Call* 
fomia,  for  the  purpose  of  a  lodging  or  sleeping  apartment, 
which  room  or  apartment  contains  less  than  five  hundred 
cubic  feet  of  space,  in  the  clear,  for  each  person  so  occupying 
such  room  or  apartment,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof,  be  punished  by  a 
fine  of  not  less  than  fifty  (50)  dollars  or  more  than  five  hun- 
dred (500)  dollars,  or  by  imprisonment  in  the  county  jail,  or 
by  both  such  fine  and  imprisonment. 

Seo.  2.  Any  person  or  persons  found  sleeping  or  lodging, 
6t  who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodging 
in,  any  i*oom  or  apartment  which  contains  less  than  five  nun* 
dred  (500)  cubic  feet  of  space,  in  the  clear,  for  each  person  so 
occupying  such  room  or  apartment,  shall  be  deemed  guil^  of 
a  misdemeanor,  and  shall,  upon  conviction,  be  panisned  by  a 
fine  of  not  less  than  ten  (10).  or  more  than  fifty  (50)  dollars, 
or  by  both  such  fine  and  imprisonment. 

Seo.  8.  It  shall  be  the  duty  of  the  chief  of  police  (or  such 
other  person  to  whom  the  police  powers  of  a  city  are  dele- 
gated) to  detail  a  competent  and  qualified  officer  or  officers  of 
the  regular  force  to  examine  into  any  violation  of  any  of  the 
provisions  of  this  act,  and  to  arrest  any  person  guilty  of  any 
such  violation. 

Seo.  4.  The  provisions  of  this  act  shall  not  be  construed 
to  apply  to  hospitals,  jails,  prisons,  insane  asylums,  or  other 
public  institutions. 

Seo.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  nereby  repealed.  [In  effect  April  3, 
1876.    Stats.  1875-6,  p.  759.  ] 

An  Act  for  the  incorporation  of  societies  for  the  prevention  of 

cruelty  to  children, 

SEonoN  1.  Any  five  or  more  persons  of  full  age,  a  majority 
of  whom  shall  be  citizens  and  residents  within  the  State,  who 
shall  desire  to  associate  themselves  together  for  the  purpose  of 
preventing  cruelty  to  children,  may  make,  sign,  and  acknowl- 
edge, before  any  person  autiiorized  to  take  acknowledgments 
of  deeds  of  this  state,  and  file  in  the  office  of  the  secret^jry  of 
state,  and,  also,  in  the  office  of  the  clerk  of  the  county  in 
which  the  business  of  the  society  is  to  be  conducted,  a  certifi- 
cate in  writing,  in  which  shall  be  stated  the  name  or  title  by 
which  said  society  shall  be  known  in  law,  the  partioular  busi- 
ness and  objects  of  such  society,  the  number  of  trustees,  di- 
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rectors,  lor  managers,  to  manage  the  same,  and  the  names  of 
the  trustees,  directors,  or  managers  of  the  society  for  the  first 
year  of  its  existence ;  but  such  certificate  shall  not  be  filed 
Hnless  the  written  consent  and  approbation  of  the  district 
jndge  of  the  district  in  which  the  place  of  business  or  princi- 
pal  office  of  such  society  shall  be  located,  be  indorsed  on  such 
certificate. 

Seo.  2.  Upon  filing  the  certificate  as  aforesaid,  the  persons 
who  shall  have  signed  and  acknowledged  such  certificate,  and 
their  associates  and  successors,  shall  thereupon,  by  virtue  of 
this  act,  be  a  body  politic  and  corporate  by  its  name  stated  in 
such  certificate,  and  as  such  shall  have  power : 

First — ^To  have  perpetual  succession  oy  its  corporate  name. 

Second— To  sue  ana  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third— To  make  and  use  a  common  seal,  which  may  be 
afBxed  by  making  an  impression  directly  in  the  paper,  and 
alter  the  same  at  pleasure. 

Fourth — To  appoint  such  officers,  managers,  and  agents,  as 
the  business  of  the  corporation  may  require. 

Fifth — To  make  by-laws,  not  inconsistent  with  the  laws  of 
this  state  or  of  the  United  States,  for  the  management  of  its 
pro^rty  and  the  regulation  of  its  affairs. 

Sixthr—To  contract  and  be  contracted  with. 

Seventh — To  take  and  hold  by  gift,  purchase,  grant,  devise, 
or  bequest,  any  property,  real  or  personal,  and  the  same  to 
dispose  of  at  pleasure.  But  such  a  corporation  shall  not,  in 
its  corporate  capacity,  hold  real  estate  the  yearly  income  de- 
rived from  which  shall  exceed  the  sum  of  fifty  thousand  dollars. 

Eighth — ^To  exercise  any  corporate  powers  necessary  for  the 
exercise  of  the  powers  above  enumerated  and  given. 

Seo.  8.  Any  society  so  incorporated  may  prefer  a  com- 
plaint before  any  court  or  magistrate  having  jurisdiction,  for 
the  violation  of  any  law  relating  to  or  affecting  children,  and 
may  aid  in  bringing  the  fact  before  such  court  or  magistrate 
in  any  proceeding  taken. 

Seo.  4.  All  magistrates,  constables,  sheriffis,  and  officers  of 
police  shall,  as  occasion  may  require,  aid  the  society  so  incor- 
porated, its  officers,  members,  and  agents,  in  the  enforcement 
of  all  laws  which  now  are  or  may  hereafter  be  enacted  relating 
to  or  affecting  children. 

Sec.  5.  The  provisions  of  this  act  shall  not  extend  or  apply 
to  any  association  or  individuals  who  shall,  in  the  certificate 
filed  as  hereinabove  i)rovided,  use  or  specify  a  name  or  style 
the  same,  or  substantially  the  same,  as  that  of  any  previously 
existing  incorporated  society  in  this  state.  [In  effect  April  3, 
1876.    Stats.  1875-6,  p.  830.] 
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An  Act  imposing  certain  duties  upon  the  governor  of  the  state. 

Seotion  1.  The  governor  shall  offer  a  standing  reward  of 
three  hundred  dollars  ($30 J)  for  the  arrest  of  each  person 
enga^d  in  the  robbeiy  of,  or  in  an  attempt  to  rob  any  person 
or  persons  npon,  or  having  in  charge,  in  whole  or  in  part,  any 
stage  coach,  wagon,  railroad  train,  or  other  conveyance  en-, 
gaged  at  the  time  in  carrying  passengers,  or  any  private  con- 
veyance within  this  State ;  the  reward  to  be  paid  to  the  person 
or  persons  making  the  an-est,  immediately  upon  the  convic- 
tion of  the  person  or  persons  so  arrested ;  but  no  reward  shall 
be  paid  except  after  such  conviction.  [In  effect  April  3, 1876. 
Stats.  1875-6,  p.  855.  | 

An  Act  to  regvlate  the  use  of  artesian  weUs,  and  to  prevent  the 
waste  of  subterranean  waters  in  this  State. 

Section  1.  Any  artesian  well  which  is  not  capped,  or  fur- 
nished with  such  mechanical  appliance  as  will  readily  and 
effectively  arrest  and  prevent  the  now  of  water  from  such  well, 
is  hereby  declared  i6  be  a  public  nuisance.  The  owner,  tenant, 
or  occupant  of  the  land  upon  which  such  well  is  situated,  who 
causes,  i)ermits,  or  suffers  such  public  nuisance,  or  suffers  or 
permits  it  to  remain  or  continue,  is  guilty  of  a  misdemean  r. 

Seo.  2.  Any  person  owning,  possessing,  or  occupying  any 
land  upon  which  is  situated  an  artesian  well,  who  causes,  sut- 
fers,  or  permits  the  water  to  unnecessarily  flow  from  such  well, 
or  to  go  to  waste,  is  guilty  of  a  misdemeanor. 

Sec.  3.  An  artesian  well  is  defined,  for  the  purposes  of  this 
act,  to  be  any  artificial  well  the  paters  of  which  will  flow  con- 
tinuously over  the  natural  surface  of  the  ground  adjacent  to 
such  well  at  any  season  of  the  year. 

Sec.  4.  Waste  is  defined,  for  the  purposes  of  this  act,  to  be 
the  causing,  suffering,  or  permitting  the  waters  flowing  from 
such  well  to  run  into  any  nver,  creek,  or  other  natural  water- 
course or  channel,  or  into  any  bay,  lake,  or  pond,  or  into  any 
street,  road,  highway,  or  upon  the  land  of  any  person  other 
than  that  of  the  owner  of  such  well,  or  upon  public  lands  of 
the  United  States  or  of  the  state  of  California,  unless  it  be 
used  thereon  for  the  purposes  and  in  the  manner  that  it  may 
be  lawfully  used  upon  the  land  of  the  owner  of  such  well ; 
provided,  that  this  section  shall  not  be  so  construed  as  to  pre- 
vent the  use  of  such  waters  for  the  propsr  irrigation  of  trees 
standing  along  or  upon  any  street,  road,  or  highway,  or  for 
ornamental  ponds  or  fountains,  or  the  propagation  of  nsh. 

Sec.  5.  Any  person  violating  any  ot  the  provisions  of  this 
act  may  be  proceeded  against  for  a  misdemeanor  in  any  jus- 
tice's court  of  the  county  iu  which  such  well  is  located,  and 
shall,  upon  conviction,  be  fined  for  each  offense  not  less  than 
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ten  or  more  than  fifty  dollars.  There  shall,  also,  trpon  con- 
viction had,  in  addition  to  such  fine,  be  taxed  against  such 
party  the  cost  of  prosecution.  Such  fine  and  costs  may  be 
collected  as  in  other  criminal  cases,  and  the  justice  m^  also 
issue  an  execution  upon  the  judgment  therein  rendered,  and 
the  same  may  be  enforced  ana  collected  as  in  civil  cases. 
•  Seo.  6.  It  shall  be  the  duty  of  the  supervisors  or  road- 
masters,  on  complaint  of  any  citizen  within  their  respective 
districts,  and  for  that  purpose  may  at  all  proper  times  enter 
upon  the  premises  where  such  well  is  situated ;  and  it  shall  be 
his  duty  to  institute,  or  cause  to  be  instituted,  criminal  action 
for  all  violations  of  the  provisions  of  this  act,  or  for  all  public 
offenses  defined  in  this  act,  committed  within  such  district. 

Sec.  7.  An  act  entitled  '<  an  act  to  regulate  the  use  of  arte- 
sian wells,  and  to  prevent  the  waste  of  subterranean  waters  in 
Santa  Clara  and  Los  Angeles  counties,"  approved  March  eight- 
eentii,  eighteen  hundred  and  seventy-six,  and  all  other  acts  and 
parts  of  acts  in  conflict  with  the  provisions  of  this  act,  aro 
hereby  repealed. 

Seo.  [8.  ]  This  act  shall  not  apply  to  artesian  wells  in  the 
eounty  of  San  Bemardjno.  [Approved  March  9,  1878.  In 
effect  July  1, 1878.    fitats.  1877-8,  p.  195.] 

■ 

An  Ad  to  prohibit  **  Piece  Clubs"  and  to  prevent  extortion 

from  candidates  for  office. 

Section  1.  All  payments  and  contributions  of  money  for 
election  expenses,  made  by  candidates  for  office  in  this  state, 
shall  hereafter  be  assessed  and  made  by  such  candidates  by 
voluntary  assessment  among  themselves,  and  not  otherwise, 
and  at  meetings  to  be  called  for  such  pm^se,  at  which  meet- 
ings none  but  candidates  for  office  at  the  next  ensuing  election 
uhall  be  present  or  participate. 

Seo.  2.  Any  person  being  a  candidate  for  office  in  this 
state,  who  shall  directly  or  indirectly  pay,  or  knowingly  cause 
to  be  paid,  any  money  or  other  valuable  thing  to  any  person, 
as  an  assessment  or  contribution  for  the  expenses  of  the  elec- 
tion at  which  such  person  or  candidate  is  to  be  voted  for,  ex- 
cept the  contribution  or  assessment  so  agreed  upon  by  such 
meeting  of  candidates,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction,  punished  accordingly. 

Sec  3.  It  shall  not  be  lawful. for  any  committee,  conven- 
tion, or  other  association,  formed  for  the  purpose  of  nominat- 
ing a  candidate  or  candidates  for  office  in  this  state,  to  levy, 
assess,  collect,  demand,  or  receive,  directly  or  indirectly,  any 
money  or  other  valuable  thing  from  any  candidate  or  can- 
didates nominated  for  office  by  such  committee,  convention, 
or  other  association,  either  for  the  expenses  of  x>rinting  or 
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An  Act  for  the  protection  of  children,  and  to  prevent  and 
punish  certain  torongs  to  children. 

Section  1.  No  minor,  under  the  a^e  of  sixteen  years,  shall 
be  admitted  at  any  time  to,  or  permitted  to  remain  in,  any 
saloon  or  place  of  entertainment  where  any  spirituous  liquors, 
or  wines,  or  intoxicating  or  malt  liquors  are  sold,  exchanged, 
or  given  away,  or  at  places  of  amusement  known  as  dance- 
houses  and  concert  saloons,  unless  iCccompanied  by  parent  or 
guardian.  Any  proprietor,  keeper,  or  manag;er  of  any  such 
place  who  shall  admit  such  minor  to,  or  permit  him  or  ner  to 
remain  in  any  such  place,  unless  accompanied  by  parent  or 
guardian,  shall  be  guilty  of  a  misdemeanor. 

Sec.  2.  Every  person  having  the  care,  custody,  or  control 
of  any  child  under  the  age  of  sixteen  years,  shall  restrain  such 


for  the  first  offense  shall  be  reprimanded,  and  for  each  suhse- 
qucnt  offense  shall  be  guilty  of  a  misdemeanor. 

Beg.  8.  Any  child,  apparently  under  the  age  of  sixteen 
years,  that  comes  within  any  of  the  following  descriptions, 
named: 

(a)  That  is  found  begging,  or  receiving,  or  gatherin^g  alms 
(whether  actually  begging,  or  under  the  pretext  of  selling,  or 
offering  for  sale,  anything) ,  or  being  in  any  street,  road,  or 
public  place  for  the  purpose  of  so  begging,  gathering,  or 
receiving  alms. 

( b )  That  is  found  wandering  aud  not  having  any  house  or 
settled  place  of  abode,  or  proper  guardianship,  or  visible  means 
of  subsistence. 

( c )  That  is  found  destitute,  either  being  an  orphan,  or  hay- 
ing a  vicious  parent,  who  is  undergoing  "peml  servitude  or 
imprisonment. 

(d)  That  frequents  the  comjwoiy  of  reputed  thieves  or 

Erostitutcs,  or  houses  of  prostitution  or  assignation,  or  dance- 
ouses,  concert  saloons,  theaters,  and  varieties,  or  places  speci- 
fied in  the  first  section  of  this  act,  without  parent  or  guardian, 
shall  be  arrested  and  brought  before  a  court  or  magistrate. 

When,  upon  examination  before  a  court  or  magistrate,  it 
shall  appear  that  any  such  child  has  been  engaged  in  any  of 
the  aforesaid  acts,  or  comes  within  any  of  the  aforesaid  de- 
scriptions, such  court  or  magistrate,  when  it  shall  deem  it 
expedient  for  the  welfare  of  the  child,  may  commit  such  child 
to  an  orphan  asylum,  society  for  the  prevention  of  cruelty  to 
children,  charitable  or  other  institution,  or  make  such  other' 
disposition  thereof  as  now  is  or  may  hereafter  be  provided  by 
law  in  cases  of  vagrant,  truant,  disorderly^  pauper,  or  destituie 
children. 
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Szo.  4.  No  child  under  reBtramt  or  conyictlon,  ftpparenfly 
under  the  age  of  sixteen  years,  shall  be  placed  in  any  prison, 
or  place  of  confinement,  or  in  any  court-room,  or  in  any  vehi- 
cle for  transportation  to  any  place,  in  company  with  adults 
charged  with  or  convicted  of  crime,  except  in  the  presence  of  a 
proper  official.  [In  effect  Mar.  30, 1878.   Stats.  1877-8,  p.  812.] 


Jn  Act  relating  to  children, 

SEcnoN  1.  Any  person,  whetiier  as  parent,  relative,  gaard- 
ian,  employer,  or  otnerwise,  having  the  care,  custody,  or  con- 
trol of  any  child  under  the  age  of  sixteen  years,  who  shall 
exhibit,  use,  or  employ,  or  who  shall  in  any  manner,  or  under 
any  pretense,  sell,  apprentice,  give  away,  let  out,  or  otherwise 
dibpose  of  any  such  child  -to  any  person,  under  any  name,  title, 
or  pretense,  m  or  for  the  vocation,  occupation,  service,  or  pur- 
pose of  singing,  playing  on  musical  instruments,  rope  or  wire 
walking,  dancmg,  begging,  or  i^eddling,  or  as  a  gymnast,  acro- 
bat, contortionist,  or  rider,  in  any  place  whatsoever,  or  for  or 
in  any  obscene,  indecent,  or  immoral  purpose,  exhibition,  or 
practice  whatsoever,  or  for  or  in  any  mendicant  or  wandering 
business  whatsoever,  or  for  or  in  any  business,  exhibition,  or 
vocation  injurious  to  the  health,  or  dangerous  to  the  life  or 
Hmb,  of  such  child ;  or  who  shall  cause,  procure,  or  encourage 
any  such  child  to  engage  therein,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months,  or  bv  both  such  fine  and  imprisonment; 
provided,  that  nothing  in  tnis  section  contained  shall  api>ly  to 
or  affect  the  employment  or  use  of  any  such  child,  as  a  singer 
or  musician  in  any  church,  school,  or  academy,  or  the  teaching 
or  learning  of  the  science  or  practice  of  music ;  or  the  em- 
ployment of  any  such  child  as  a  musician  at  any  concert  or 
other  musical  entertainment,  on  the  written  consent  of  the 
mayor  of  the  city  or  president  of  the  board  of  trustees  of  the 
town  where  such  concert  or  entertainment  shall  take  place. 

Beo.  2.  Every  person  who  shall  take,  receive,  hire,  employ, 
use,  exhibit,  or  have  in  custody,  an^  child  under  the  age,  and 
for  any  of  the  purposes  mentioned  in  the  preceding  section, 
shall  be  guiltjr  of  a  like  offense  and  punished  by  a  like  punish- 
ment as  therein  provided. 

8ec.  S.  When,  upon  examination  before  any  court  or  magis- 
trate, it  shall  appear  that  any  child,  within  the  age  previously 
xnenuoned  in  tnis  act,  was  engaged,  or  used  for  or  in  any  busi- 
ziess,  or  exhibition,  or  vocation,  or  purpose  designated,  and  as 
mentioned  in  this  act,  and  when  upon  the  conviction  of  any 
person  having  the  custody  of  a  childof  a  criminal  assault  upon 
Penal  afpsvdix.— eie. 
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it,  the  court  or  magistrate  before  whom  each  conviction  is  had» 
shall  deem  it  desirable  for  the  welfare  of  such  child  that  tiie 
person  so  convicted  should  be  deprived  of  its  custody  there- 
after, such  court  or  magistrate  may  commit  such  child  to  any 
orphan  asylum,  society  for  the  prevention  of  cruelly  to  child- 
ren, charitable  or  other  institution,  or  make  such  other  dispo- 
sition thereof  as  now  is,  or  hereafter  may  be,  provided  hy  law 
in  cases  of  vagrant,  truant,  disorderly,  pauper,  or  destitute 
children. 

Seo.  4.  Whoever  shall  wilfully  cause  or  permit  anjr  child  to 
suffer,  or  who  shall  inflict  thereon  unjustinable  physical  pain 
or  mental  suffering,  and  whoever,  having  the  care 'or  custody 
of  any  child,  shall  wilfully  cause  or  permit  the  life  or  limb  of 
such  child  to  be  endangered,  or  the  Health  of  such  child  to  be 
injured,  or  any  person  who  shall  wilfully  cause  or  permit  such 
cmld  to  be  placed  in  such  a  situation  that  its  life  or  limb  may 
be  endangered,  or  its  heall^  shall  be  likely  to  be  injured,  shall 
be  guil^  of  a  misdemeanor. 

Seo.  o.  All  fines,  penalties,  and  forfeitures  imposed  and 
ooUeoted  in  any  county  of  this  state,  under  the  provisions  of 
this  and  every  act  passed,  or  which  may  be  passed,  relating  to 
or  affecting  children,  in  every  case  where  the  prosecution  was 
instituted  or  conducted  by  a  society  incorporated  pursuant  to 
the  provisions  of  chapter  five  hundred  and  forty-nine  of  the 
statutes  of  1875-6,  approved  Apvii  Sd,  1876,  being  an  act  enti- 
tled **an  act  for  the  incorporation  of  societies  for  the  preven- 
tion of  crusty  to  children,"  shall,  except  where  otherwise  pro- 
vided, enureio  such  society  in  aid  of  the  purposes  for  which 
it  was  incorporated.  [In  effect  March  80, 1878.  Stats.  1877-8, 
p-  818.] 

An  Act  concerning  the  payment  of  (he  eammsee  and  costs  cf 
the  trial  of  convicts  for  crimes  commiMedin  the  State  JMson, 
and  to  pay  (he  costs  of  the  trial  of  escaped  convicts,  and  to 
pay  for  Vie  expenses  of  Coroner  inquests  in  said  prison, 

[Approved  April  12, 1880.] 

Section  1.  The  costs  and  expenses  of  all  trials  which  have 
heretofore  been  had  in  the  county  in  this  state  where  the  state 
prison  is  situated,  for  any  crime  committed  by  any  convict  in 
the  state  prison,  and  the  costs  of  ^guarding  and  keeping  such 
convict,  and  the  execution  of  the  sentence  of  said  convict  by 
said  countv,  and  the  costs  and  expenses  of  all  trials  heretofore 
had  for  the  escape  of  any  conVict  from  the  state  prison,  and 
the  costs  and  expenses  of  all  coroner  inquests  heretofore  had 
of  any  convict  at  ^e  state  prison  by  the  county  where  said 
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prison  has  been  sitnated,  ehall  be  certified  to  by  the  cotinfy 
clerk  of  said  county  wherein  said  trials  and  inquests  have  been 
held  to  the  board  of  state  prison  directors  for  their  approval, 
and  after  such  approval  they  shall  pay  the  same  out  of  the 
money  appropriated  for  the  support  of  the  state  prison,  to  the 
county  treasurer  of  said  county  where  said  trials  have  been 
had;  ^'pi-ovided,  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  January  first,  eighteen  hundred  and 
seventy-three.** 

Sec.  2.  This  act  shall  only  apply  to  cases  which  have^ot 
been  settled  for  by  the  state. 

Sec.  3.    This  act  shall  take  effect  immediately. 

An  Act  supplemental  to  and  amendatory  of  an  Act  entitled  *'An 
Act  to  regulate  the  pra^ice  of  medicme  in  the  State  of  Calir 
fomiai"  approved  April  3d,  1876. 

Sec.  7.  Any  person  practicing  medicine  or  surgery  in  this 
state,  without  first  having  procured  a  certificate  to  so  practice 
from  one  of  the  boards  of  examiners  appointed  bv  one  of  the 
societies  mentioned  in  section  two  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  ^all  be  subject  to  the  ^nalties 
provided  in  section  thirteen  of  the  act  to  which  this  act  is 
amendatory  and  supplemental,  but  no  person  who  holds  a  cer- 
tificate from  one  of  such  boards  of  examiners,  or  who  holds  a 
certificate  heretofore  granted  by  the  board  of  examiners  here- 
tofore existing  by  virtue  of  appointment  by  the  California 
state  medical  society  of  homeopathic  practitioners,  shall  be 
compelled  to  procure  a  new  certificate.  And  all  powers  and 
privileges  of  said  boards  of  examiners,  under  the  act  to  which 
this  act  is  supplemental  and  amendatory,  are  hereby  transfer- 
red to  the  boards  of  examiners  created  by  this  act. 

Sec.  8.  Any  person  assuming  to  act  as  a  member  of  aboard 
of  examiners,  imder  this  act  or  under  the  act  to  which  this  act 
is  supplemental  and  amendatory,  or  who  shall  sign,  or  sub- 
scribe, or  issue,  or  cause  to  be  issued,  or  seal,  or  caused  to  be 
sealed,  a  certificate  aulJiorizing  any  person  to  practice  medi- 
cine or  surgery  in  this  state,  except  the  person  so  acting  and 
doing  be  appointed  by  one  of  the  societies  mentioned  in  section 
two  of  tills  act,  or  be  authorized  so  to  do  by  a  board  of  exam- 
iners appointed  by  one  of  said  societies,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  punished  bv  a  fine  of  not  less 
than  fifty  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  thm  thirty  nor  more  than  three  hundred 
and  sixfy-five  days,  or  by  both  such  fine  and  and  imprison* 
ment.    [In  effect  April  1, 1878.    Stats.  1877-8,  pp.  920-21.] 
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'  An  Act  in  relation  to  wareJwuse  and  wliairfinger  receipts,  and 

other  matters  relating  tJiereto. 
Seo.  10.  Any  warehouseman,  wharfinger,  person,  or  per- 
sons, who  shall  violate  any  of  the  foregoing  provisions  of  this 
act,  i9  guilty  of  felony,  shall  be  subject  to  indictment,  and, 
upon  conviction,  shall  be  fined  in  a  sum  not  exceeding  five 
thousand  dollars  ($5,000) ,  or  imprisonment  in  the  stato  prison 
of  this  state  not  exccedins^  five  years,  or  both.  And  ail  and 
everyjperson  aggrieved  by  the  violation  of  any  of  the  provisions 
of  this  act  may  have  and  maintain  an  action  against  the  per- 
son or  persons  violating  any  of  the  foregoing  provisions  of  ihis 
act,  to  recover  all  damages,  immediate  or  consequent,  which 
he  or  they  may  have  sustained  by  reason  of  any  such  viola- 
tion as  aK)resaid,  before  any  court  of  competent  jurisdiction, 
whether  such  person  shall  have  been  convicted  under  the  act 
or  not.    [Approved  April  1, 1878.    Stats.  1877-8,  p.  9^0.] 

An  Act  in  relaiion  to  the  House  of  Correction  of  the  City  and 

County  of  San  Francisco, 

Section  1.  The  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  are  hereby  authorized  to  maintain  and  sup- 
port in  said  city  and  county  the  institution  now  existing  there- 
in, and  known  as  the  house  of  correction,  and  to  make  addi- 
tions thereto  as  the  same  may  be  required,  and  also  to  make 
allpropsr  rules  and  regulations  for  the  discipline,  management, 
and  employment  of  persons  committed  to  said  house  of  cor- 
rection, t)y  any  court  of  said  city  and  county. 

Beo.  2.  In  making  rules  and  regulations,  as  provided  in  the 
preceding  section,  the  board  of  supervisors  shall  endeavor,  as 
far  as  possible,  to  prevent  crime,  reform  prisoners,  and  make 
the  house  of  correction  self-supporting. 

Seo.  8.  All  persons  appearing  for  sentence  in  the  police  , 
judge's  court,  the  city  criminal  court,  or  the  municipal  crimi- 
nal court  of  the  city  and  county  of  San  Francisco,  who  might 
be  sentenced  to  imprisonment  in  the  county  jail,  or  in  the  state 
prison,  may,  instead  thereof,  be  by  the  proper  court  sentenced 
to  imprisonment  in  the  house  of  correction,  in  said  city  and 
coun^,  subject,  however,  to  the  provisions  of  the  next  sec- 
tion ;  and  no  person  shall  be  sentenced  to  imprisonment  in  the 
house  of  correction  except  under  the  provisions  of  this  act. 

Seo.  4.  No  person  shall  be  sentenced  to  imprisonment  in 
the  house  of  correction  for  a  shorter  or  longer  term  than  that 
for  which  he  might  be  sentenced  in  the  county  i  ail,  or  in  the 
state  prison,  and  in  no  caso  whatever  for  a  shorter  term  than 
three  months^  nor  for  a  longer  term  than  three  years.  No 
person  who  might  be  sentenced  to  imprisonment  in  the  state 
prison  shall  be  sentenced  to  imprisonment  in  the  house  of  cor. 
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rection,  if  he  is  more  than  twenty-five  years  of  age,  if  he  ha» 
been  once  before  convicted  of  a  felony,  or  twice  before  con* 
victed  of  petit  larceny,  nor  unless,  in  the  opinion  of  the  court, 
imprisonment  in  thenouse  of  correction  will  be  more  for  his 
interest  than  imprisonment  in  the  state  prison,  and  equally  for 
the  interest  of  the  public.  The  fact  of  a  previous  conviction 
may  be  foxmd  by  the  court  upon  evidence  introduced  at  the 
time  of  sentence. 

Sec.  6.  Persons  imprisoned  in  the  house  of  correction  may 
be  put  to  work  on  the  public  works  and  other  property  of  the 
city  and  county  of  San  Francisco,  or  may  be  employed  at  any 
oijier  work,  as  the  board  of  supervisors  of  said  city  and  county 
may  direct.  And  the  said  board  of  supervisors  may,  so  fai'  as 
a  due  regard  to  economy  will  permit,  provide  for  the  learning 
of  trades  by  persons  whose  terms  or  imprisonment  in  said 
house  of  correction  are  of  sufficient  length,  and  who  have  the 
capacity  requisite  therefor,  and  will  work  industriously  thereat. 

Sec.  6.  The  superintendent  shall  give  his  personal  atten- 
tion to  the  duties  of  his  office,  and  shEul  reside  at  the  house  of 
correction,  and  the  board  of  supervisors  shall  provide  therein 
room  and  board  for  him,  and  for  the  subordinates  whose  pres- 
ence may  be  required  in  and  about  said  house. 

Sec.  7.  The  third  section  of  an  act  entitled  <<  an  act  to  util- 
ize the  prison  labor  and  govern  the  house  of  correction  of  the 
city  itnd  county  of  San  Trancisco,"  approved  March  thirty- 
first,  eighteen  hundred  and  seventy-six,  and  all  acts  and  parts 
of  acts,  so  far  as  they  are  inconsistent  with  this  act,  are  hereby 
repealed ;  protnded,  that  all  offenses  committed  before  this  act 
takes  effect  shall  be  inquired  of,  prosecuted,  and  punished  in 
the  same  manner  as  if  this  act  had  not  passed. 

Sec.  8.  Every  person  who  shall,  at  the  time  of  the  passage 
of  this  act,  be  confined  in  the  house  of  correction  under  or  by 
virtue  of  a  sentence  of  imprisonment  in  the  county  jail,  may 
remain  in  the  house  of  correciion  till  his  term  of  imprisonment 
shall  expire,  and,  so  far  as  relates  to  him,  the  house  of  cor- 
rection shall  be  deemed  to  be  the  county  jail,  and  he  shall  be 
in  tiie  charge  and  keeping  of  the  superintendent,  who  shall 
have  the  same  power  over  him  that  the  sheriff  might  exercise 
if  he  was  in  fac^  in  the  county  jail.  While  any  such  person 
shall  be  in  charge  of  the  supsrintendent  as  above  provided, 
the  sheriff  shall  be  under  no  responsibility  in  regard  to  him : 
but  nothing  herein  shall  prevent  the  sheriff  from  removing  at 
any  time  any  such  person  from  the  house  of  correction  to  the 
county  jail.  Nothing  in  this  act  shall  be  construed  to  abolish 
or  in  any  way  to  interfere  with  the  government  or  control  of 
the  counihr  or  branch  county  jails  of  said  city  and  county  by 
the  riieriflf  of  said  city  and  county.  [Approved  April  1,  1878. 
Stats.  1877-8,  p.  953.    In  effect  thirty  days  after  passage.] 
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An  Act  imposing  a  tax  on  the  issue  of  certificates  of  stock 

corporations, 

SEcnoy  1.  It  shall  be  lawful  for  the  secretary  of  every  cor- 
I>oration  in  the  state  of  California  to  demand  and  receive  of 
any  person  requiring  the  issue  to  him  of  any  certificate  of 
stock  in  such  corporation,  a  fee  of  ten  cents  in  coin  for  each 
certificate,  whether  such  certificate  be  the  original  issue  or  an 
issue  on  transfer,  and  such  certificate  shall  not  be  delivered  by 
the  secretary  until  such  fee  shall  be  paid. 

Seo.  2.  It  shall  be  the  duty  of  the  secretary  of  every  such 
corporation,  on  the  first  Monday  in  January,  April,  July,  and 
October,  of  each  year,  to  make  returns,  under  oath,  to  the  ta^ 
collector,  or  officer  acting  as  tax  collector,  of  the  number  of 
certificates  issued  by  the  corporation  of  which  he  is  secretary, 
during  the  quarter  preceding,  and  pay  to  such  tax  collector  the 
sum  of  ten  cents  in  coin  for  each  and  every  certificate  so  issued 
bv  said  corporation,  except  that  in  the  city  and  county  of  San 
Irancisco  such  returns  and  payments  shall  be  made  to  the 
license  collector,  or  officer  engaged  in  the  collection  of  licenses 
in  said  city  and  county. 

8E0.  3.  Buch  tax  collector,  or  license  collector,  is  hereby 
authorized  and  empowered  to  examine  such  secretary,  imder 
oath,  as  to  the  truth  of  said  returns,  and  to  examine,  if  neces- 
sary, the  books  ot  such  corporation,  so  far  as  they  relate  to  the 
transfer  of  stock,  or  issue  of  certificates,  and  if  tue  return^  are 
not  correct,  then  he  is  authorized  to  commence  an  action 
against  such  corporation  in  any  court  of  competent  jurisdic- 
tion, in  the  name  of  the  people  of  the  state  of  California,  for  a 
penalty  of  one  hundred  dollars  for  each  certificate  issued  by 
such  corporation  and  not  so  returned  under  oath,  and  severu 
penalties  may  be  joined  in  such  action. 

Sec.  4.  ^y  person  violating  the  provisions  of  section  two 
of  this  act  shall  1)0  deemed  guilty  of  a  misdemeanor,  and  false 
swearing  to  any  return  provided  in  section  two,  shall  be 
deemed  perjury. 

Sec.  6.  All  moneys  collected  under  the  provisions  of  this 
act  shall  be  paid  by  such  tax  collector,  or  license  collector,  into 
the  county  treasury,  and  shall  become  a  part  Of  the  general 
ftmd,  or  if  there  shall  in  any  couniy  be  no  general  fund,  then 
the  same  shall  become  a  part  of  such  fund  as  the  board  of 
supervisors  may  direct.  [Approved  April  1, 1878.  Took  effect 
first  Monday  of  April.    BtSktB,  ISllS,  p.  955.  ] 
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An  Act  to  create  the  office  of  Commissioner  of  Iran^portation, 
and  to  define  its  powers  and  duiies ;  to  Jix  the  m/iximum 
charges  for  transporting  passengers  and  freights  on  certain 
railroads  J  and  to  prevent  extortion  and  unjust  discrimination 
thereon, 

CHAPTEB   TWO. — EXTOBTIONS,    DISCBIMINATIONS)    FOBFETTUBES, 

AND  PENALTIES. 

Section  1.  A  railroad  company  shall  be  deemed  guilty  of 
extortion  in  the  following  cases : 

i^irst— "When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  passenger,  as  his  fare  from  one  station  or  place  to 
another,  any  greater  sum  than  is  specified  as  the  fare  between 
such  stations  or  places,  for  the  same  class  of  passage  and  in 
the  same  direction,  in  its  tariff  of  fares  on  file  with  the  com- 
missioner  of  transportation. 

Second — ^When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  person  or  persons,  as 'the  rate  of  freight  on  goods  or 
merchandise,  any  greater  sum  than  is  specified  as  the  rates  for 
the  like  quantity  of  goods  or  merchandise  of  the  same  class,  be- 
tween the  same  places,  and  in  the  same  direction,  in  its  printed 
tariff  of  freights  on  file  with  said  commissioner. 

Third — When  it  shall  wilfully  charge,  collect,  or  receive 
from  any  |)8rson  or  {>ersons  a  greater  amount  of  rate  of  toll,  or 
compensation,  than  it  shall  at  the  same  time  charge,  collect, 
or  receive  from  any  other  persons  for  receiving,  handling, 
storing,  or  delivering  freight  of  the  same  class  and  like  quan- 
tity  at  the  same  place. 

i^ourth — ^When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  person  or  persons  any  greater  sum  for  passage  or 
freight  than  from  any  other  person  or  persons,  between  the 
same  places,  in  the  same  direction,  for  the  same  class  of  pass- 
age, or  for  the  like  quantity  of  goods  of  the  same  class. 

Mfth — ^When  it  shall  wilfully  charge,  demand,  or  receive  as 
compensation  for  receiving,  storing,  handling,  or  delivering, 
or  for  transporting  any  lot  of  goods  or  merchandise  any  greater 
sum  than  it  shall,  by  or  through  any  of  its  authorized  agents, 
wherever  situated,  nave  agreed  to  charge  for  such  services 
previously  to  the  performance  thereof. 

8eo.  2.  A  railroad  company  shall  be  deemed  guilty  of  un» 
Jnst  discrimination,  in  the  following  cases : 

First — When  it  shall  directly  or  indirectly  wilfully  charge, 
demand,  or  receive  from  any  person  or  x>ersonB  any  less  sum 
for  passage  or  freight  than  from  any  other  person  or  persons 
(except  as  in  this  act  herein  provided) ,  at  the  same  time,  be- 
tween the  same  places,  and  the  same  direction,  for  the  like  class 
of  passage,  or  for  the  like  (juantli^  of  goods  of  the  same  class. 

i^ecoTia— -When  it  shall  directly  or  indirectly  wilfully  charge, 
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demand,  or  receive  from  any  person  or  persons,  aa  compensa- 
tion for  receiving,  handling,  storing,  or  delivering  anylot  of 
goods  or  merchandis3,  any  less  sum  than  it  shall  charge,  col- 
lect, or  receive  from  any  other  person  for  the  like  service,  to  a 
like  quantity  of  goods  of  the  same  class,  at  the  some  place. 

Sec.  3.  It  shall  be  unlawful  for  any  such  railroad  company 
to  grant  free  passes  for  travel  within  this  state,  except  to  the 
foUowingparsons : 

^trat—Directors,  officers,  agents,  and  employees  of  the  com- 
pany, and  their  families. 

Second— OfQ.cers  and  agents,  and  railroad  contractors  of 
other  railroads,  and  telegraph,  express,  stage,  and  steamboat 
or  steamship  companies. 

T/iirc^Destitute  persons. 

Fourth — The  commissioner  of  transportafton,  and  his  secre- 
tary and  employees,  when  traveling  in  the  discharge  of  their 
o£&cial  duties. 

Fifth — Public  messengers,  troops,  and  other  persons  who 
are,  under  existing  laws,  or  any  contract  of  such  railroad  com- 
pany with  this  state,  to  be  transported  free  of  charge. 

Every  such  railroad  company  shall  keep  a  record  of  all  free 
passes  issued  by  it,  except  such  as  are  issued  by  it  to  officers, 
agents,  employees,  and  their  families,  and  of  the  several  classes 
thereof,  and  of  the  number  of  times  each  pass  shall  be  used, 
and  shall  report  the  same  to  the  commissioner  of  transporta- 
tion whenever  required. 

Seo.  4.  If  any  such  railroad  company  shall  be  guilty  of  ex- 
tortion, as  defined  in  section  one  of  this  chapter,  it  sliall  for- 
feit and  pay  to  the  person  or  persons  aggrieved  three  times  the 
amount  of  the  damages  sustained  by  him  or  them,  together 
with  the  costs  of  suit,  to  be  recovered  in  any  court  of  compe- 
tent jurisdiction. 

Sec.  6.  If  any  such  railroad  company  shall  be  ^ilty  of  un- 
just discrimination,  as  defined  in  section  two  of  this  chapter,  it 
shall  forfeit  and  pay  the  sum  of  one  thousand  dollars  for  each 
offense. 

Sec.  6.  If  any  such  railroad  company  issues  free  passes  to 
any  person  or  persons  other  than  those  specified  in  section 
three  of  this  chapter,  or  if  any  such  company  or  any  of  its 
conductors  shall  permit  any  person  whatever  to  travel  free 
upon  its  cars,  except  upon  the  exhibition  of  free  passes  issued 
as  provided  in  said  section,  such  company  or  conductor  shall 
forfeit  and  pay,  for  each  offense,  the  sum  of  one  hundred  dol- 
lars. 

Sec.  7.  If  any  such  railroad  company  refuses  or  neglects  to 
comply  with  the  award  of  the  commissioners,  provided  in  sec- 
tion five  of  chapter  one  of  this  act,  it  shall  forfeit  the  sum  of 
one  hundred  dollars  per  day  from  the  time  designated  by  the 
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commisBioner  for  the  completion  of  the  work  required  until 
such  work  shall  be  actually  completed. 

Seo.  8.  If  any  such  railroad  corporation  neglects  or  refuses 
to  file  its  tariff  of  freights  and  fares,  as  provided  in  section  six, 
or  to  make  its  annual  report,  as  provided  in  section  seven  of 
chaptf  r  one  of  this  act,  it  shall  forfeit  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars  per  day  for  each  and 
every  day  of  such  neglect  or  refusal. 

Sec.  9.  Any  person  aggrieved  thereby,  who  may  be  unable 
to  obtain  satisiaction  from  the  proper  omcers  of  any  railroad 
in  this  state,  may  report  to  the  commissioner  of  transportation 
any  violations  of  the  provisions  of  this  act  by  any  railroad 
•  company  doing  business  therein,  or  by  any  of*  its  officers, 
agents,  or  employees,  and  it  shall  be  the  duty  of  the  commis- 
sioner to  make  a  prompt  investigation  of  such  charges. 

Sec.  10.  Whenever  it  shall,  come  to  the  knowledge  of  the 
commissioner  that  the  provisions  of  this  act  have  been  violated 
by  any  railroad  company,  and  the  facts  in  his  judgment  war- 
rant a  prosecution  therefori  he  shall  immediately  give  notice 
thereof  to  the  district  attorney  of  the  coimty  in  which  such 
violation  occurred,  and  it  is  hereby  made  the  duty  of  such  dis- 
trict attorney  to  commence  and  prosecute,  in  a  court  of  com- 
petent jurisdiction,  an  action  against  any  railroad  company 
that  shall  have  been  guilty  of  such  violation. 

Seo.  11.  All  fines,  forfeitures,  and  penalties  for  violations 
of  the  provisions  of  this  act  herein  provided  shall  be  recovered 
by  action  in  the  name  of  the  people  of  the  state  of  California. 
Buch  action  shall  be  brought  and  prosecuted  upon  complaint 
of  the  commissioner,  or  the  person  ag^eved,  oy  the  diistrict 
attorney  of  the  county  in  which  such  violation  occurred ;  and 
all  moneys  paid  or  recovered  on  accoimt  of  such  fines,  penal- 
ties, and  forfeitures,  shall  be  paid  into  the  state  treasury  for 
the  benefit  of  the  public  school.  It  is  hereby  made  the  duty 
of  the  attorney-general  to  counsel,  advise,  and  assist  the  com- 
missioner of  transportation,  whenever  he  shall  be  requested 
by  him  so  to  do,  concerning  any  and  all  actions,  proceedings, 
matters,  things,  powers,  liabilities,  and  duties  arising  under 
the  provisions  of  this  act.  Ho  may  also  institute,  and  prose- 
cute any  action  or  proceeding  which  may  be  necessary  the 
more  effectually  to  carry  out  the  provisions  of  this  act,  and  he 
may  any  at  time  take  control  of  or  assist  in  the  prosecution  of 
any  action  or  proceeding  commenced  by  any  district  attorney, 
as  nerein  provided,  whenever  in  his  judgment  the  public  in- 
terest will  DC  subserved  thereby. 

OHAPTEB  THBEE.  —  POLICE  BEGUI^ATIONS. 

IBection  1.  In  forming  a  train  on  any  railroad  no  freight, 
merchandise,  or  lumber  cars  shall  be  placed  in  the  rear  of  pas- 
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Benger  cars,  and  if  they  or  any  of  them  shall  be  so  placed,  the 
officer  or  agent  who  so  directed,  or  who  knowingly  suffered 
such  arrangement  of  cars,  and  the  conductor  of  the  train,  shall 
be  guity  of  a  misdemeanor,  and  shall  be  punished  accordingly. 

Seo.  2.  No  company  operating  any  railroad  in  this  state 
shall,  in  carrying  and  transporting  cattle,  sheep,  or  swine,  in 
car  load  lots  coimne  the  same  in  cars  for  a  longer  period  than 
thirtv-six  consecutive  hours,  without  unloading  for  rest,  water, 
and  reeding,  for  a  period  of  at  least  ten  consecutive  hours.  In 
estunatine"  such  time  of  confinement,  the  period  during  which 
the  animals  have  been  confined  without  such  rest  on  connect- 
ing roads  from  which  thejr  are  received  shall  be  computed.  In 
case  the  owner  or  person  in  charge  of  such  animals  refuses  oif 
neclects  to  pay  for  the  care  and  feed  of  animals  so  rested,  the 
rauroad  company  may  charge  the  expense  thereof  to  the  owner 
or  consignee,  and  retain  a  lien  upon  the  animals  therefor  until 
the  same  is  paid. 

Seo.  8.  when  any  freight  train  on  any  railroad  shall  stop 
in  such  a  position  as  to  obstruct  the  ormnary  travel  on  any 
highway,  for  a  longer  period  than  ten  minutes,  the  person 
having  charge  of  such  train  shall  cause  it  to  be  separated,  so  as 
to  leave  one  street  or  highway  open  to  its  full  width  to  accom- 
modate the  public  travel ;  and  any  railroad  companj[  in  whose 
employment  any  parson  shall  be,  who  shall  violate  this  section, 
BhaU  K)rfeit  and  pay  the  sum  of  twenty-five  dollars  for  each 
offense. 

Seo.  4.  Whoever  enters  upon  or  crosses  any  railroad,  at 
any  private  passway,  which  is  inclosed  by  bars  or  gates,  and 
neglects  to  leave  the  same  securely  closed  after  him,  shall  be 
guilty  of  a  misdemeanor. 

Beo.  5.  Whoever  shall  lead,  ride,  drive,  or  conduct  any 
beast  along  l^e  track  of  a  railroad,  except  where  the  railroad  is 
built  withm  the  limits  of  the  public  highway,  or  who  shall 
place^  or  having  the  right  to  prevent  it,  BnaM  suffer  any  animal 
to  be  placed  within  the  fences  thereof  for  grazing  or  other  pur- 
poses, shall  be  guilty  of  a  misdemeanor. 

Beo.  6.  Any  person  who  maybe  employed  upon  the  railroad 
of  any  company  m  this  state  as  engineer,  conductor,  baggage- 
master,  brakeman,  switchman,  fireman,  bridge -tender,  flag- 
man, or  signalman,  or  who  m^  have  charge  of  the  regulation 
or  running  of  trains  upon  said  railroad  in  any  manner  what- 
ever, and  who  shall  become  or  be  intoxicated  while  engaged 
in  the  discharge  of  his  duties,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  shall  be  punished  for 
each  offense  by  a  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  a  county  jadl  for  a  term  not  exceeding  six 
montiis,  or  both,  in  the  discretion  of  tiie  court  having  cogni- 
cance  of  the  offense;  and  if  any  person  so  employed  aa  afore- 
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said,  by  reason  of  suoh  intoxication,  shall  do  any  act,  or  nesleci 
any  duty,  'which  act  or  neglect  shall  cause  the  death  of,  or 
bodily  injury  to  any  person  or  persons,  he  shall  be  deemed 
guilty  of  a  felony. 

Seo.  7.  The  governor  may,  f^om  time  to  time,  upon  the 
application  of  any  railroad  or  steamboat  company,  commission 
during  his  pleasure,  one  or  more  persons  designated  by  such 
company,  wno,  having  been  duly  sworn,  may  act  at  its  ex- 
pense as  policemen,  with  the  powers  of  a  deputy  sheriflf,  upon 
the  premises  used  by  it  in  its  business,  or  upon  its  cars  or  ves- 
sels. The  company  designating  such  person  shall  be  responsi- 
ble civilly  for  any  abuse  of  his  authority. 

Seo.  8.  Every  such  policeman  shall,  when  on  duty,  wear  in 
plain  view  a  shield  bearing  the  words  "railroad  police"  or 
"  steamboat  police,"  as  the  case  may  be,  and  the  name  of  the 
compaxiy  for  which  he  is  commissioned. 

Seo.  9.  Every  person  who  shall  fraudulently  evade  or  at- 
tempt to  evade  me  payment  of  iiis  fare  for  traveling  on  any 
railroad  shall  be  fined  not  less  than  five  nor  more  than  twen^ 
dollars. 

Seo.  10.  An  act  entitled  "  an  act  to  provide  for  the  appoint- 
ment of  commissioners  of  transportation,  to  fix  the  maximum 
charges  for  freights  and  fares,  and  to  prevent  extortion  and 
discrimination  on  railroads  in  this  state,*^  approved  April  third, 
eighteen  hundred  and  seventy-six,  is  hereby  repeaJed,  and  all 
other  acts  and  parts  of  acts  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed,  so  far  as  they  connict  herewith. 
lln  efEeot  April  1,  18781    Stats.  1877>8,  pp.  982-86.) 

An  Act  to  protect  pMio  JieaUh  from  infection  caused  by  ea^ 
humation  and  removal  of  the  remains  of  deceased  persons. 

SBonoN  1.  It  shall  be  unlawful  to  disinter  or  exhume  from 
a  grave,  vault,  or  other  burial  place,  the  body  or  remains  of 
any  deceased  person,  unless  the  parson  or  persons  so  doing 
shall  first  obudn,  from  the  board  of  health,  health  officer, 
mayor,  or  other  head  of  the  municipal  government  of  the  city, 
town,  or  city  and  county  where  the  same  are  deposited,  a  per- 
mit for  said  purpose.  Nor  shall  such  body  or  remains  disin- 
tered,  exhumed,  or  taken  from  any  grave,  vault,  or  other  place 
of  burial  or  deposit,  be  removed  or  transported  in  or  through 
the  streets  or  highways  of  any  city,  town,  or  city  and  counfy, 
unless  the  person  or  persons  removing  or  transporting  such 
body  or  remains  shall  first  obtain,  from  the  boardTof  health  or 
health  officer  (if  such  board  or  officer  there  be),  and  from  the 
mayor  or  other  head  of  the  municipal  government  of  the  city 
or  town,  or  city  and  county,  a  permit  in  writing,  so  to  remove 
or  transport  suoh  body  or  remains  in  and  through  SQoh  streets 
and  highways. 
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Seo.  2.  Permits  to  disinter  or  exhume  the  bodies  or  re- 
mains of  deceased  parsons,  as  in  the  last  section,  may  be 
granted,  provided  the  psrson  applying  therefor  shall  produce 
a  certificate  from  the  coroner,  the  physician  who  attended  such 
deceased  person,  or  other  physician  in  good  standing  cognizant 
of  the  facts,  which  certificate  shall  state  the  cause  of  death  or 
disease  of  which  the  person  died,  and  also  the  age  and  sex  of 
such  deceased ;  and  providedy  further,  that  the  body  or  re- 
V  mains  of  deceased  shall  be  inclosed  in  a  metalio  case  or  coffin, 
scaLd  in  such  manner  as  to  prevent,  as  far  as  practicable,  any 
noxious  or  offensive  odor  or  effluvia  escaping  therefrom,  and 
tiiat  Buch  case  or  coffin  contaiDS  the  body  or  remains  of  but 
on 3  person,  except  where  infant  children,  of  the  same  parent 
or  parents,  or  parent  and  children  are  contained  in  such  case 
or  coffin.  And  the  permit  shall  contain  the  above  conditions 
and  the  words  "  parmit  to  remove  and  transport  the  bodvof 

,  age ,  sex ,"  and  the  name,  aj^e,  and  sex  soall 

be  written  therein.  The  officer  of  the  municipal  government 
of  the  cit^  or  town,  or  city  and  county,  granting  such  permit, 
shall  require  to  be  paid  for  each  permit  tne  sum  of  ten  dollars, 
to  be  kept  as  a  separate  fund  by  the  treasurer,  and  which  shall 
be  used  m  def  raymg  cxp^nes  of  and  in  respect  to  such  permits, 
and  for  the  inspection  of  the  metalio  cases,  coffins,  and  inclos- 
ing boxes  herein  required ;  and  an  account  of  such  moneys 
shall  be  embraced  in  the  accounts  and  statements  of  the  treas- 
urer having  the  custody  thereof. 

Sec.  8.  Any  person  or  persons  who  shall  disinter,  exhume, 
or  remove,  or  cause  to  be  disinterred,  exhumed,  or  removed 
from  a  grave,  vault,  or  other  receptacle  or  burial  place,  the 
body  or  remains  of  a  deceased  person,  without  a  permit  there- 
for, shall  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
not  less  than  fifty  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  for  not  less  than  thirty  days* 
nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. Nor  shall  it  bo  lawful  to  receive  such  body,  bones,  or 
remains  on  any  vehicle,  car,  l^arge,  boat,  ship,  steamship, 
steamboat,  or  vessel,  for  transportation  in  or  from  this  state, 
tmless  the  permit  to  transport  the  same  is  first  received,  and 
is  retained  in  evidence  by  the  owner,  driver,  agent,  superin- 
tendent, or  master  of  the  vehicle,  car,  or  vessel. 

Seo.  4.  Any  person  or  psrsons  who  shall  move  or  transport, 
or  caused  to  bo  moved  or  transported,  on  or  through  the 
streets  or  highways  of  any  city  or  town,  or  city  and  county,  of 
this  state,  the  body  or  remams  of  a  deceased  person,  which 
shall  have  been  dismterrcd  or  exhumed  without  a  permit,  as 
described  in  section  two  of  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  be  punishable  as  provided  in  section  three  of  this 
act. 
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Seo.  5.  Any  person  who  shall  give  information  to  secore 
the  conviction  of  any  person  or  persons  for  the  violation  of 
tho  provisions  of  this  act,  shall  be  entitled  to  leceivo  tho  sum 
of  twenty-five  dollars,  to  be  paid  from  the  fund  collected  from 
fines  imposed  and  accruing  under  this  act. 

Seo.  6.  Nothing  in  this  act  contained  shall  be  taken  to  ap- 
plv  to  the  removal  of  the  remains  of  deceased  persons  from 
one  place  of  interment  to  another  cemetery  or  place  of  inter- 
ment within  the  same  county ;  provided,  that  no  permit  shall 
bo  issued  for  the  disinterment  or  removal  of  any  body  unless 
such  body  has  been  buried  for  two  years.  [Approved  April  1, 
1878.  In  effect  thirty  days  after  passage.  Stats.  1877-8,  p.  1050.  J 

An  Act  to  promote  eryUgration  from  (he  state  of  California. 

Section  1.  It  shall  be  unlawful  for  the  owners,  olBcers, 
agents,  or  employees  of  any  ste  imship  company,  sailing  ves- 
sel, or  railroad  company,  or  firm,  or  corporation  that  may  be 
engaged  in  this  state  in  the  transportation  of  passengers  to 
and  from  any  foreign  port,  to  withhold  or  refuse  an^r  person 
or  persons  the  right  to  purchase  a  passage  ticket  or  tickets  to 
any  foreign  .country,  for  the  reason  that  he  or  thcv  have  not 
presented  a  certificate,  card,  or  other  document  whatsoever, 
showing  that  such  person  has  paid  in  full,  or  in  part,  any  or 
all  dues,  debts  or  demands,  or  otherwise,  or  any  sum  whatso- 
ever, to  any  society,  company,  corporation,  association,  or  in- 
dividual, or  firm ;  and  any  person  or  corporation  who  shall 
violate  the  provisions  of  this  section,  or  in  pursuance  of  any 
agreement,  oral  or  written,  refuse  to  sell  a  passage  ticket  to 
any  person  to  any  foreign  country,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  nor  more  than  five  hundred  dollars; 
provided,  that  nothing  in  this  section  shall  be  construed  in  nny 
manner  to  apply  to  any  passport  or  other  document  required 
by  law  to  be  presented,  having  the  signature  or  seal  of  any 
foreign  consul  resident  within  tnis  state.  [In  effect  March  26, 
1880.    Stats.  1880,  p.  15,  Ban.  Ed.  50.  ] 

An  Act  concerning  the  payment  of  the  expenses  and  costs  of  the 
trial  of  convicts  for  crimes  commiiltd  in  the  state  prison, 
and  to  pay  the  costs  of  the  trial  of  escaped  convicts,  and  to 
pay  for  the  expenses  of  Coroner  inquests  in  said  prison. 

Section  1.  The  costs  and  expenses  of  all  trials  which  have 
heretofore  been  had  in  the  county  in  this  state  where  the  state 

S risen  is  situated,  for  any  crime  committed  by  any  convict  in 
le  state  prison,  and  the  costs  of  guarding  and  keeping  such 
convict,  and  the  execution  of  tho  sentence  of  said  convict  by 
said  county,  and  the  costs  and  expenses  of  all  trials  heretofore 
Penal  Afpendtz.— as. 
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had  for  the  escape  of  any  oonyict  from  the  state  prison,  and 
tiie  costs  and  expenses  of  all  coroner  inquests  heretofore  had 
of  any  convict  at  the  state  prison  by  the  connty  where  said 
prison  has  been  situated,  shall  be  certified  to  by  the  county 
clerk  of  said  county  wherein  said  trials  and  inquests  have  been 
held  to  the  board  of  state  prison  directors  for  their  approval, 
and  after  such  approval  they  shall  pay  the  same  out  of  the 
money  appropriated  for  the  support  of  the  state  prison  to  the 
counly  treasurer  of  said  county  where  said  trials  have  been 
had ;  *' provided,  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  Januaiy  first,  eignteen  hundred  and 
seventy-three.*' 

Seo.  2.  This  act  shall  only  apply  to  cases  which  have  not 
been  settled  for  by  the  state.  I  In  effect  April  12, 1880.  Stats. 
1880,  p.  43,  Ban.  Ed.  204.] 

An  Ad  in  relation  to  the  intoxication  of  qfflcers, 
Sboxzon  1.  Any  officer  of  a  town,  village,  city,  county,  or 
state,  who  shall  be  intoxicated  while  in  discharge  of  the  duties 
of  his  office,  or  by  reason  of  intoxication  is  disqualified  for  the 
discharge  of,  or  neglects  his  duties,  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  of  such  misdemeanor  shall  for- 
feit his  office ;  and  in  such  case  the  vacancy  occasioned  thereby 
shall  be  filled  in  the  same  manner  as  if  such  officer  had  filed 
his  resignation  in  the  proper  office,  and  it  had  ibeen  accepted 
by  the  proper  authority;  provided,  such  acceptance  imall 
have  been  necessary  to  majie  the  office  vacant.  [  In  effect  April 
15, 1880.    Stats.  1880,  p.  77,  Ban.  Ed.  265.] 

An  Aat  to  prohibU  the  sale  of  intoxicating  Uguora  in  (he  state 

capitol  buUdvng, 
Seotion  1«  Any  person  or  persons  having  in  charge  or 
<x>ntrol  the  state  capitol  building,  and  allowing  the  same,  or 
any  portion  thereof,  to  be  use<l  for  the  sale  or  distribution  in 
any  manner,  for  profit,  of  any  malt  or  spirituous  liquors, 
shall  be  guilty  of  a  misdemeanor,  and  shall,  upon  conviction, 
be  punisned  by  a  fine  of  not  less  than  one  thousand  dollfurs. 
Lin  effect  April  16, 1880.    Stats.  1880,  p.  80,  Ban.  Ed.  273.] 

An  Act  to  regulate  and  provide  for  a  day  of  rest  in  certain  cases. 
Section  1.  It  shall  oe  unlawful  for  any  person  engaged  in 
the  business  of  baking  to  engage,  or  permit  others  in  his  em- 
ploy to  enc^age  in  the  labor  of  baking,  for  the  purpose  of  sale, 
between  the  hours  of  six  o'clock  p.  m.  on  Saturday  and  six 
■o'clock  p.  u.  on  Sunday,  except  in  the  setting  of  sponge  pre- 
paratory to  the  night's  work ;  provided,  TioiMver,  &at  restau- 
rants, hotels,  and  boarding  houses  may  do  saoh  baking  as  is 
necessary  for  their  own  consumption. 
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Sbo.  2.  Any  person  violating  the  provisions  of  this  act 
shall  be  guilty  of  a  misdemeanori  and  snail  be  punishable  by 
imprisonment  in  the  county  jail  not  less  than  one  month  nor 
more  than  six  months,  or  by  a  fine  of  not  less  than  twenty- 
five  dollars  nor  more  than  two  hundred  dollars,  or  by  both 
fine  and  imprisonment  [In  effect  April  16, 1880.  Stats.  1880, 
p.  80,  Ban.  Ed.  811.] 

An  Act  for  ths  proteetian  of  certain  kinds  offish. 

Section  1.  From  and  after  the  passage  of  this  act,  and 
until  the  first  day  of  July,  a.d.  eighteen  hundred  and  eighty- 
two,  it  shall  be  unlawful  for  sjpjt  person  to  catch  any  catfish  in 
any  of  the  public  waters  of  tms  state,  except  by  means  of  a 
hook  and  line. 

Sec  2.  Any  person  violating  any  of  the  provisions  of  this 
act  shall  be  ^u^  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  as  follows :  For  the  first  onense,  by  a  fine 
Of  not  less  than  fifty  dollars,  or  imprisonment  in  tiie  county 
jail  for  not  less  than  fifty  davs,  or  both  such  fine  and  impris- 
onment ;  for  the  second,  and  each  subsequent  offense,  by  a 
fine  of  not  less  than  two  hundred  and  fifty  dollars,  or  by  im- 

Erisonment  in  county  jail  for  a  period  of  not  less  than  two 
undred  and  fifty  days,  or  both  such  fine  and  imprisonment. 
Seo.  3.  Any  person  giving  information  which  leads  to  the 
conviction  of  any  i)6r8on  or  persons  for  violating  tiie  provis- 
ions of  this  act  shall,  upon  the  conviction  of  such  person  or 
persons,  be  entitled  to  receive  one-half  of  the  fine  imposed 
upon  such  person  or  persons.  [In  effect  April  16, 1880.  Stats. 
1880,  p.  10^  Ban.  Ed.  345.  ] 

An  Act  to  provide  for  the  construction,  mainienance  and  regu- 
lation qfjhhways  in  streams  naiuraUy  frequented  by  salmon, 
shad  ana  other  migratory  fish. 

Section  1.  It  shall  be  the  duty  of  the  state  board  of  fish 
commissioners  to  examine,  from  time  to  time,  all  dams  and 
artificial  obstructions  in  all  rivers  or  streams  in  this  state,  nat- 
urally frequented  by  salmon,  shad,  or  other  .migratory  fish, 
and  if,  in  their  opinion,  there  is  not  free  passage  for  fisn  over 
or  around  any  dam  or  artificial  obsbniction,  to  notify  the  own- 
ers or  occupants  thereof  to  provide  the  same  within  a  specified 
time  with  a  durable  and  emcient  fishway  of  such  form  and 
capacity  and  m  such  location  as  shall  be  determined  by  the 
fish  commissioners,  or  person  authorized  by  them.  If  such 
fishway  is  not  comi>leted  to  the  satisfaction  of  said  commis- 
sioners within  the  time  specified,  the  owners  or  occupants  of 
such  dam  or  artificial  obstruction  shall  be  deemed  guilty  of  a 
misdemeanor,  and  may  be  prosecuted  by  action  on  complaint 
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before  anj  jnatioe's  court  or  justice  of  the  peace  in  the  couniy 
where  such  dam  or  artificial  obstruction  is  situated,  and,  on 
conviction,  shall  be  fined  two  hundred  and  fifty  dollars,  and 
the  p'aintiff  shall  recover  fall  costs ;  and  one-half  of  such 
fine  snail  be  for  the  benefit  of  and  shall  be  paid  to  the  person 
making  the  complaint,  and  the  other  half  shall  be  paid  into 
the  state  treasury  for  the  benefit  of  the  fund  for  '*  presenni- 
tion  and  restoration  of  fish,"  and  may  be  expended  by  tno 
state  board  of  fish  commissioners,  in  their  discretion,  for  the 
construction  and  maintenance  of  fishways. 
Sec.  2.    It  shall  be  incumbent  upon  the  owners  or  occu- 

Eants  of  all  dams  or  artificial  obstructions,  where  the  state 
oardof  fish  commissioners  require  such  fishwt^s  to  bo  pro- 
vided, to  keep  the  same  in  repair,  and  open,  and  free  from  oI> 
struc.ions  to  the  passage  of  nsh  at  all  times ;  and  an^  owners 
or  occupants  of  any  such  dam  or  artificial  obstruciion  who 
neglecttl  or  refuses  to  keep  such  fishway  in  repair,  and  open, 
and  free  from  obstruction  to  the  passage  of  fish,  shall  be  guilt^ 
of  a  misdemeanor,  and  subject  to  the  same  fine^  and  which 
sb&U  be  recovered  in  the  same  manner,  and  applied  to  tbj 
same  purposes,  as  provided  in  section  one  of  this  act. 

Seo.  8.  Any  person  who  shall  willfully  or  knowingly  de- 
stroy, injure  or  obstruct  any  sucli  fishway,  or  any  person  who 
shall  at  any  time  take  or  catch  anv  salmon,  shad,  or  other  mi- 
grS'tory  fish  or  trout,  except  by  nook  and  line,  within  three 
hundred  feet  of  anv  fishway  required  by  the  state  board  of 
fish  commissioners  to  be  provided  and  kept  open,  or  shall  tal:e 
or  catch  any  such  fish  in  any  manner,  witnln  fifty  feet  of  such 
fishway,  shall  be  guilty  of  a  misdemeanor,  and  subject  to  the 
same  nne,  and  which  shall  be  recovered  in  the  same  manuctr 
and  applied  to  the  same  purposes  as  provided  in  seotiou  ono  of 
this  act.  I  In  effect  Apnl  16, 1830.  Stats.  1830,  p.  121,  Ban. 
£d.  387.1 

An  Act  relating  to  fishing  in  the  loaters  of  this  slate, 

Seotiox  1.  All  aliens  incapable  of  becoming  electors  ot 
this  state  are  hereby  prohibited  from  fishing,  or  taking  an> 
fish,  lobster,  shrimps,  or  shellfish  of  any  kind,  for  tho  purpose 
of  selling,  or  giving  to  another  person  to  sell.  Every  violation  of 
the  provisions  of  this  act  shall  be  a  misdemeanor,  punishable 
upon  conviction  by  a  fine  of  not  less  than  twenty-tive  dollars, 
or  by  imprisonment  in  the  county  laiLfor  a  period  of  not  less 
than  thirty  days.  [Jn  effect  April  23 ,  1880.  Stats.  1880,  p.  123. 
Ban.  £d.  883.] 
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An  Act  to  regviaie  t?ie  sale  of  certain  poisonous  substanoes^ 

[Approved  April  16, 1880.] 

Section  %.  It;  shall  be  unlawful  for  anyperson  to  retail  any 
of  the  substances  poisonous,  and  by  reason  thereof  dangerous 
to  human  life,  without  distinctly  labeling  the  bottle,  box,  ves- 
sel, or  package,  and  the  wrapner  or  cover  thereof  in  which 
such  suDstance  is  contained,  with  the  common  or  usual  name 
thereof,  together  with  the  word  ''poison,"  and  the  name  and 
place  of  business  of  the  seller.  Kor  shall  it  be  lawful  for  any 
person  to  retail  any  of  the  substances  enumerated  in  either  of 
said  schedules  to  any  person,  unless,  on  due  inquiry,  it  is 
found  that  the  person  receiving  the  same  is  aware  of  its  poi- 
sonous character,  and  that  it  is  to  be  used  for  a  legitimate 
purpose. 

8E0.  2.  It  shall  bo  unlawful  for  any  person  to  retail  any  of 
the  substances  enumerated  herein,  unless,  before  delivering 
the  same,  such  person  shall  make,  or  cause  to  be  made,  io  a 
book  kept  for  that  purpose  only,  an  entry  stating  the  date  of 
the  sale,  the  name  and  address  of  the  purchaser,  the  name  and 
quantity  of  the  substance  sold,  tbe  purpose  for  which  it  is 
stated  by  thepurchaser  to  be  required,  and  the  name  of  the 
dispenser.  Q^e  book  required  by  this  Act  shall  be  always 
open  to  inspection  by  the  proper  authorities.  It  shall  also  be 
the  duty  of  the  person  dispensing  any  of  the  substances  enu- 
merated in  either  of  said  schedules  to  ascertain,  by  due  in- 
qair;y,  whether  the  name  and  address  given  by  the  person  re- 
ceivmg  the  ^ame  are  his  true  name  and  address,  and  lor  that 
purpose  may  require  such  person  to  be  identified. 

Seo.  S.  Any  pei-son  who  shall  dispense  an^of  tbe  substances 
enumerated  in  either  of  said  schedules  without  complying  • 
with  the  regulations  herein  prescribed,  shall,  for  every  such 
ofifense,  be  deemed  em^ty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment ; 
provided^  that  nothing  in  this  Act  shall  be  so  construed  as  to 
apply  to  the  prescriptions  of  any  physician  authorized  to  prac- 
tice medicine  under  the  laws  of  this  State. 

Seo.  4.  This  Act  shall  take  effect  and  be  in  force  from  and 
after  June  first,  eighteen  hundred  and  eighty. 

80HEDX7LE  "A.^' 

Arsenic,  corrosive  sublimate,  hydrocynio  acid,  oyanite  of 
potassium,  strychnia,  essential  oil  of  bitter  almonds,  opium, 
aconite,  belladonna,  conium,  nux  vomica,  henbane,  tansy» 
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n,ym,  ergot,  cotton  root,  digitalis,  chloroform,  chloral  hydrate, 
and  all  preparations,  compounds,  salts,  extracts,  or  tinctures 
of  such  sabstances,  except  preparations  of  opium  containing 
less  than  two  grains  to  the  fluid  ounce. 

SCHEDTTLB  <' B." 

White  precipitate,  red  precipitate,  red  and  green  iodides  of 
mercury,  colcnicum,  cantharides,  oxalic  acid,  croton  oil,  sul- 
phate of  zinc,  sugar  of  lead,  carbolic  acid,  sulphuric  acid, 
muriatic  acid,  nitric  acid,  phosphorus,  and  all  preparations, 
compounds,  salts,  extracts,  or  tmctures  of  such  substuices. 
[Approved  April  16, 1880.    Stats.  1880,  p.  102,  Ban.  Ed.  841.] 


An  Act  to  prohibU  the  issmance  of  licenses  to  aliens  not  eUgHHe 
to  become  electors  of  the  State  of  California, 

I  Approved  April  12, 1880.] 

Section  1.  No  license  to  transact  any  business  or  occupa- 
tion shall  be  granted  or  issued  by  the  State,  or  any  county,  or 
city,  or  city  and  county,  or  towo,  or  any  municipal  corpora- 
tion, to  any  alien  not  eligible  to  become  an  elector  of  this 
State. 

Seo.  2.  A  violation  of  the  provisions  of  section  one  of  this 
Act  shall  be  deemed  a  misdemeanor,  and  be  punished  accord- 
ingly.   [Stats  1880,  p.  89,  Ban.  Ed.  141.  ] 


THE  PEOPLE  v.  QUONG  ON  LONG. 

Sepulyeda  J.: 

#  #  4f  #  It  results  that  the  Act  in  question,  intended  as 
a  prohibition  directed  against  the  Chinese,  must  fall  to  the 
ground,  and  be  considered  void,  because  it  violates  the  treaty 
of  the  nation  and  the  Constitution  of  the  United  States,  the 
supreme  law  of  l^e  land.  "This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  {hereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  law  of  the 
laud;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the  con- 
trarynotwithstanding.'^  [Art.  YI.  Sec.  9,  Constitution  of  the 
United  States.  ] 

The  defendant  must  pay  a  license,  as  prescribed  by  section 
8881  of  the  Political  Code ;  and  he  cannot  shield  himself  with 
the  Act  of  the  State  Legislature  for  the  reasons  above  set  forth. 
|.6Pao.C.  L.  J.,  p.  118.] 
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An  Act  to  define,  regukUe  and  govern  ihe  state  pfHsone  of 

California, 

Section  1.  The  prison  heretofore  known  as  the  "branch 
0tate  prison  "  shall  he  known  hereafter  and  designated  as  the 
*<  state  prison  at  Folsom,"  and  all  its  finances  and  other  ao- 
eonnts  shall  be  kept  separate  from  those  of  the  state  prison  at 
Ban  Qnentin,  and  it  shall  have  an  official  staff  conformable  to 
the  laws  of  the  state  in  relation  to  state  prisons ;  and  it  shaJl 
be  lawful  for  courts  to  sentence  convicts  to  the  state  prison  at 
8an  Quentin,  or  to  the  state  prison  at  Folsom,  in  their  discre- 
tion, and  the  board  of  directors  shall  have  power  to  transfer 
prisoners  from  either  prison  to  the  other  one,  when,  in  their 
fudgment,  such  transfer  is  for  the  best  interests  of  the  state. 

Sec.  2.  For  the  government  and  management  of  the  Cali- 
fornia state  prisons  there  shall  be  appointed  by  tJie  governor, 
by  and  with  the  advice  and  consent  of  the  senate,  on  or  before 
the  second  Monday  in  Janaarv  a.d.  eighteen  hundred  and 
eighty,  five  directors,  who  shall  hold  their  office  for  the  term  of 
ten  years  from  and  after  said  second  Monday  in  January,  ^.d. 
eighteen  hundred  and  eighty,  and  until  their  successors  are 
appointed  and  qualified ;  provided,  that  said  directors  so  ap- 
pointed shall,  at  their  first  meeting  after  the  passage  of  this 
act,  so  classify  themselves  by  lot,  that  one  of  them  shall  go  out 
of  oflBce  in  two  years,  one  of  them  in  four  years,  one  of  them 
in  six  years,  one  of  them  in  eight  years,  and  one  of  them  in 
ten  years  after  said  second  Monday  in  January,  a.d.  eighteen 
hundred  and  eighty ;  and  an  entry  of  such  classification  shall 
be  made  in  tiie  minutes  of  said  directors,  signed  by  them,  and 
a  duplicate  thereof  shall  be  filed  in  the  office  of  the  secretary 
of  state.  And  on  or  before  the  second  Mondaj  in  January, 
A.D.  eighteen  and  eighty-two,  and  at  the  same  time  biennially 
thereafter,  the  governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  one  director,  whose  term  of  office 
shall  be  for  a  jperiod  of  ten  years,  commencing  with  said  sec- 
ond Monday  in  January.  And  each  director  shall  subscribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  commission. 

Seo.  3.  At  the  first  meeting  of  the  directors  after  the  pas- 
sage of  this  act,  and  at  their  meeting  in  January,  biennialiy 
thereafter,  they  shall  elect  one  of  their  number  president  of 
the  board. 

Seo.  4.  A  majority  of  the  board  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  order  of  the  board 
shall  be  valid  unless  it'  is  entered  on  the  journal,  and  is  con- 
eorredin  by  three  members. 

Seo.  5*    It  shall  be  the  duty  of  the  directors : 

First — To  determine  the  necessary  officers  of  the  prisons, 
other  than  those  of  wardens  and  clerks,  specifying  their  duties 
■eyerally,  and  fixing  their  salaries ;  to  prescrioe  roles  and  reg- 
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ulationB  for  the  goTemment  of  the  prisons,  and  to  revise  and 
change  the  same  from  time  to  time  as  circumstances  may  re- 
quire ;jproou2ed,  the  warden  may  make  such  temporary  rules 
and  orders  as  he  may  deem  proper,  to  be  in  force  until  the 
next  meeting  of  the  Doard.  At  least  three  of  said  directors 
shall  visit  the  prison  in  company  on  the  first  Tuesday  in  each 
month,  or  as  soon  thereafter  as  may  be  practicable,  and  ex> 
amine  all  the  different  departments,  and  audit  all  claims 
against  the  prisons.  The  directors  shall  cause  an  inspection  of 
the  prisons  to  be  made  by  one  of  their  number  at  least  once  in 
each  month. 

Second — The  directors  shall  meet  at  the  state  prisons  within 
the  first  ten  days  in  January,  Ai)ril,  July,  and  October  of  each 
year,  and,  in  addition  to  the  duties  above  described,  they  shall 
examine  the  books  and  accounts  of  the  wardens  and  clerks. 

Tliird — To  enter  on  their  journal  the  result  of  all  examina- 
tions, and  of  all  other  official  acts,  which  shall  be  signed  by 
the  members  present. 

Fourth — On  or  before  the  first  day  of  November,  a.d. 
eighteen  hundred  and  eighty,  and  annually  thereafter,  to  re- 
port to  the  governor  the  condition  of  the  prisons,  together 
with  a  detailed  statement  of  their  receipts  and  expenditures, 
and  such  suggestions  as  their  interests  may  require. 

Seo.  6.  The  board  of  directors  shall  have  power  to  estab- 
lish an  office  in  San  Francisco,  and  employ  a  secretary. 

Sec.  7.  The  directors  shall  appoint  a  warden  for  each 
prison,  who  shall  take  and  subscribe  an  oath  or  affirmation 
faithfully  to  discharge  the  duties  of  Lis  office,  and  enter  into 
a  bond  to  the  state  of  Oalifornia  in  the  sum  of  twenty-five 
thousand  dollars,  with  two  or  more  sureties,  to  be  approved 
by  the  directors  and  the  attorney-general  of  the  stote,  condi- 
tioned for  the  faithful  performance  of  the  duties  which  may 
devolve  upon  him  as  sucn  officer,  and  he  shall  hold  his  office 
for  four  years. 

Sec.  8.  The  wardens  shall  reside  at  the  state  prisons  to 
which  they  are  respectively  assigned,  in  houses  provided  and 
furnished  at  the  expense  of  the  state ;  and  it  shall .  be  their 
duty: 

I^irst — To  fill  all  subordinate  positions  that  may  be  created 
by  order  of  the  board  of  directors,  by  appointment  of  suita* 
ble  persons  thereto. 

Second— To  supervise  the  government,  discipline,  and  po- 
lice of  the  prison. 

Third—To  give  all  needful  directions  to  the  inferior  offi- 
cers, and  secure  from  each  a  faithful  discharge  of  their  sev- 
eral duties. 

Fourth— To  make  frequent  examinations  into  the  state  of 
'  the  prisons,  the  health,  condition,  and  safety  of  the  convicts. 
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FifOir'To  report  as  often  as  they  may  be  required  to  the 
directors,  the  number  of  guards  employed,  their  names  and 
duties,  and  such  other  matters  as  may  be  required. 

8ixtk—To  have  general  charge  of  all  departments  of  the 
prisons,  and  of  the  officers. 

Seventh — To  bring  any  and  all  suits  at  law  or  in  equity  aris- 
ing in  his  department  that  may  be  necessary  to  protect  the 
rights  of  the  state  in  matter  connected  with  the  prisons  and 
their  management,  in  the  name  of  the  board  of  state  prison 
directors,  and  to  prosecute  the  same  with  the  consent  of  the 
board  of  directors. 

Seo.  9.  The  board  of  directors  shall  appoint  a  clerk  for 
each  prison,  who  shall  take  an  oath  of  office,  and  enter  into  a 
bond  to  the  state,  with  sureties  satisfactory  to  the  board,  in 
the  sum  of  five  thousand  dollars,  that  they  will  faithfully  dis- 
charge the  duties  which  devolve  upon  them.  The  clerks  shall 
hold  their  office  for  the  period  of  four  years,  unless  sooner 
removed  by  the  board  for  misconduct,  incompetency,  or  neg- 
lect of  duty. 

Seo.  10.  The  clerks  shall  keep  the  accounts  of  the  prisons 
to  which  they  are  severally  appointed  In  such  manner  as  to 
exhibit  clearly  all  its  financial  transactions.  A  register  of  con- 
victs shall  be  kept,  in  which  shall  be  entered  the  name  of 
each  convict,  the  crime  of  which  he  is  convicted,  the  period  of 
his  sentence,  from  what  county,  by  what  court  sentenced,  his 
nativity,  to  what  degree  educated,  at  what  institution,  and 
under  what  system;  an  accurate  description  of  his  person, 
and  whether  he  has  oeen  previously  connned  in  a  state  prison 
in  this  or  any  other  state,  and  if  so,  when  and  how  he  was 
discharged.  The  clerks  shall  also  act  as  secretaries  of  ihe 
board  while  in  session  at  the  piisons. 

Seo.  11.  The  board  of  directors  are  hereby  authorized  and 
required  to  contract  for  provisions,  clothing,  medicines,  for- 
age, fuel,  and  all  other  supplies  needed  for  the  support  of  the 
prisons  for  any  period  of  time  not  exceeding  one  year,  and 
such  contracts  shall  be  limited  to  bona  fide  dealers  in  the  sev- 
eral classes  of  articles  contracted  for ;  8uch  contracts  shall  be 
given  to  the  lowest  bidder,  at  a  public  letting  thereof,  if  the 
price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the 
usual  market  value  and  prices.  Each  bid  shall  be  accompa- 
nied by  such  security  as  the  board  may  require,  conditioned 
upon  the  bidder  entering  into  a  contract  upon  the  terms  of  his 
bid,  on  notice  of  the  acceptance  thereof,  and  famishing  a 
penal  bond,  with  good  and  sufficient  sureties,  in  such  sum  as 
the  board  may  direct,  and  to  their  satisfaction,  that  he  will 
fttitlifully  perform  his  contract.  Notice  of  the  time,  place, 
and  conditions  of  the  letting  of  each  contract  shall  be  given 
for  at  least  two  consecutivd  weeks  in  two  daily  newspapers 


764  STATE  PBIBON.  1880. 

printed  and  published  in  the  city  of  San  Francisco,  a^d  in  one 
newspaper  printed  and  published  in  the  city  of  Sacramento, 
and  in  one  newspaper  printed  and  published  in  the  county 
where  the  prison  is  situated.  If  all  the  bids  made  at  sucn 
letting  are  aeemed  unreasonably  high,  the  board  may,  in  their 
discretion,  decline  to  contract,  and  may  again  advertise  for 
proposals,  and  may  so  continue  to  renew  we  advertisement 
until  satisfactory  contracts  are  made,  and  in  the  meantime 
the  board  may  contract  with  any  one  whose  offer  is  regarded 
just  and  equitable;  but  no  contract  thus  made  shall  run  more 
than  sixty  days,  nor  in  any  case  extend  beyond  the  public 
letting.  No  bid  shall  be  accepted,  nor  a  contract  entered  into 
in  pursuance  thereof,  when  such  bid  is  higher  than  any  other 
bid  at  the  same  letting  for  the  same  class  or  schedule  of  arti- 
cles, and  when  a  contract  can  be  had  at  such  lower  bid.  When 
two  or  more  bids  for  the  same  article  or  articles  are  equal  in 
amount,  the  board  may  select  the  one  which,  all  things  con- 
sidered, may  by  them  l>e  thought  best  for  the  interests  of  the 
state;  or  they  may  divide  the  contract  between  the  bidders,  as 
in  their  judgment  may  seem  proper  and  right.  [In  effect 
March  14, 1881.1 

Sec.  12.  The  board  of  directors  shall  havte  power,  in  their 
discretion,  to  purchase  any  clay  lands  suitable  for  brick-mak- 
ing that  may  lie  contiguous  to  the  San  Quentin  prison  grounds, 
not  to  exceed  in  value  the  sum  of  fifteen  thousand  dollars. 

Sec.  13.  No  person  shall  be  appointed  to  any  office,  or  be 
employed  in  the  prisons  on  behali  of  the  state,  who  is  a  con- 
tractor, or  the  agent  or  employee  of  a  contractor,  or  who  is 
interested  directly  or  indirectly  in  any  business  carried  on 
therein;  and  no  male  person  who  is  not  a  qualified  elector  of 
the  state  of  California  shall  be  appointed  by  the  wardens  to 
any  office  in  or  about  the  prisons,  nor  shall  anj  one  be  em- 
ployed or  appointed  hy  virtue  of  this  act  who  is  in  the  habit 
of  intemperate  use  of  intoxicating  liquors.  A  single  act  of 
intoxication  shall  justify  discharge  or  removaL 

Sec.  14.  The  governor  shall  have  the  power  to  remove 
either  of  the  directors  for  misconduct,  incompetency,  or  neg- 
lect of  duty,  upon  proper  notice  to  him  or  them,  accompanied 
by  copies  of  written  charges,  he  or  they  having  an  opportunity 
to  be  heard  thereon. 

Sec.  15.  If  the  office  of  director  shall  become  vacant  by 
death,  resignation,  removal  by  the  governor,  or  any  other 
cause,  the  vacancy  shall  be  filled  for  the  unexpired  term  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate. 

Seo.  16.  The  wardens  and  clerks  may  be  removed  by  the 
board  of  directors  at  any  time  for  misconduct,  incompetency, 
or  neglect  of  duty;  and  all  other  officers  and  employees  may 
be  removed  at  any  time  at  the  pleasure  of  the  warden. 
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8eo.  17.  The  directors  shall  receive  no  compensation,  other 
than  ten  cents  per  mile  for  traveling  expenses,  and  one  hun- 
dred dollars  (llOO)  per  month  for  other  expenses  incurred 
while  engaged  in  the  performance  of  official  duties.  The 
warden  shall  receive  a  s^ary  not  less  than  two  thousand  and 
four  hundred  dollars  ($2400) ,  and  not  to  exceed  three  thousand 
dollars  (^00)  per  annum,  in  the  discretion  of  the  directors. 
The  clerks  shall  receive  one  thousand  and  five  hundred  dollars 
($1500)  per  annum ;  and  all  other  officers  and  employees  shall 
receive  such  compensation  as  the  board  of  directors  shall  deem 
just  and  equitable  in  each  case.    [In  effect  March  14, 1881.] 

Seo.  18.  All  moneys  received  or  collected  by  the  wardens, 
by  virtue  of  this  act,  shall  be  paid  by  them  into  the  state 
treasury,  to  the  credit  of  a  fund  to  be  known  as  the  state 
prison  fund,  at  least  as  often  as  once  per  month,  excepting  so 
much  thereof  as  may  be  necessary  to  pay  the  current  expenses. 
The  wardens  shall  require  vouchers  for  all  moneys  by  them 
expended,  and  safely  keep  the  same  on  file  in  their  respective 
offices  at  the  prisons,  for  all  sums  of  money  required  to  be 
paid  other  than  for  the  uses  above  named,  as  well  as  for  said 
uses.  When  there  is  not  sufficient  money  in  the  hands  of  the 
wardens,  drafts  shall  be  drawn  on  the  controller  of  state, 
signed  by  at  least  three  of  the  state  prison  directors,  and 
countersigned  by  the  wardens,  and  the  controller  of  state 
shall  draw  his  warrant  on  the  state  treasurer,  who  shall  pay 
tiie  same  out  of  any  moneys  belonging  to  ^e  state  prison 
fund,  or  appropriated  for  the  use  or  support  of  the  state 
prisons.    [In  effect  March  14, 1881.] 

Seo.  19.  All  revenues  of  the  prisons,  unless  herein  other- 
wise provided,  shall  be  paid  to  the  wardens,  who  alone  are  au- 
thorized to  receipt  for  the  same  and  discharge  from  liability. 
When  any  sum  of  money  is  paid  to  the  wardens,  they  shall 
cause  the  same  to  be  properly  entered'  on  the  books  by  the  clerks. 

Seo.  20.  Onpaymentof  any  moneys  into  the  state  treasury, 
as  provided  in  this  act,  the  wardens  and  state  treasurer  shtul 
report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treasurer  shall  give  the  wardens  a  receipt  therefor,  which 
receipt  shall  be  filed  with  the  controller.  The  wardens  shall 
report  to  the  controller  of  state  tiie  amount  of  money  paid 
into  the  said  treasury  by  them  during  each  month ;  ana  shall 
also  report  to  said  controller  of  state  the  amounts  received 
and  disbursed  by  them  every  three  months,  and  during  the 
period  for  which  such  report  shall  be  made,  which  quarterly 
report  shall  be  signed  by  the  warden  and  at  least  three  of  the 
directors.    [In  effect  March  14, 1881.  ] 

Seo.  21.  All  convicts  not  employed  on  contracts  may  be 
employed  bv  authority  of  the  board  of  directors,  undercharge 
of  the  wardens  and  such  skilled  foremen  as  he  may  deem  neo« 
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essary  in  the  perfonnaxice  of  work  for  the  state,  or  in  the 
manufacture  of  any  article  or  articles  which,  Id  the  opinion  of 
the  board,  may  inure  to  the  best  interests  of  the  state ;  and 
the  board  of  directors  are  hereby  authorized  to  purchase,  from 
time  to  time,  such  tools,  macninery,  and  materials,  and  to 
direct  the  employment  of  such  skilled  foiemen  as  may  be  neo* 
cessary  to  carry  out  the  provisions  of  this  section,  and  to  dia*- 
pose  of  the  articles  manufactured  and  not  needed  by  the  state, 
for  cash,  at  public  auction  or  otherwise.  If  by  auction,  after 
haying  first  given  notice  of  sach  sale  by  advertising^  the  time 
and  place  thereof,  together  with  a  list  of  the  articles  to  be 
sold,  m  ten  consecutive  issues  of  two  or  more  daily  newspapers 
of  general  circulation  published  in  the  city  and  county  of  San 
Francisco.  The  money  received  from  the  sale  of  all  articles 
so  sold  shall  be  paid  into  the  state  treasuiy,  by  the  warden  of 
the  prison,  to  the  credit  of  the  fund  of  said  prifion. 

Beg.  22.  In  the  treatment  of  the  prisoners  the  following 
general  rules  shall  be  observed:  Each  convict  shall  be  pro- 
vided with  a  bed  of  straw,  or  other  suitable  material,  and  suf- 
ficient covering  of  blankets,  and  shall  be  supplied  with  gar- 
ments of  coarse,  substantial  material,  of  distmctive  manufao- 
tuie,  and  with  sufficient  plain  and  wholesome  food,  of  such 
variety  as  may  be  most  conducive  to  good  health. 

8ecortd—No  punishment  shall  be  inflicted,  except  by  the 
order  and  under  the  direction  of  the  wardens. 

TMrd — The  warden  shaU  keep  a  correct  account  of  all 
money  and  valuables  upon  the  prisoner  when  delivered  at  the 
prison,  and  shall  pay  the  amount,  or  the  proceeds  thereof,  or 
return  tiie  same  to  the  convict  when  discharged,  or  to  his  legal 
representatives  in  case  of  his  death;  and  in  case  of  the  death 
of^such  convict  without  being  released,  if  no  legal  representa- 
tive shall  demand  such  property  within  five  years,  the  same 
shall  be  paid  into  the  state  prison  fund. 

Fourih— The  rules  and  regulations  prescribing  the  duties 
and  obligations  of  the  prisoners  shall  be  printed  and  hung  up 
in  each  cell  and  shop. 

Fiftfi—Eaich  convict,  when  he  leaves  the  prison,  shall  be 
supplied  with  the  money  taken  from  him  when  he  entered, 
and  which  he  has  not  disposed  of,  together  with  any  sum 
which  may  have  been  earned  by  him  for  bis  own  account,  al- 
lowed to  him  by  the  state  for  good  conduct  or  diligent  labor, 
or  may  hare  been  ^Hresented  to  him  from  any  source ;  and  ia 
case  the  prisoner  has  not  funds  sufficient  for  present  purposes, 
he  shall  be  furnished  with  five  dollars  in  money,  a  suit  of 
clothes  costing  not  more  than  ten  dollars,  and  a  half-fare 
ticket  to  the  place  where  sentenced,  if  the  prisoner  desires  to 
return  there,  or  to  any  other  place  of  the  same  cost ;  and  ho 
shall  be  entitled,  if  he  so  elect,  to  immunity  from  having  hi» 
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hair  cat,  or  from  beinjg^  shaved,  for  three  calendar  months  im- 
mediately prior  to  his  discharge.  It  shall  not  be  lawful  for 
tiie  officers  of  the  prison  to  furnish,  or  permit  to  be  furnished, 
to  any  one,  for  publication,  the  name  of  any  prisoner  about  to 
be  discharged.  When  the  warden,  and  such  other  officers  as 
may  be  designated  by  the  directors  to  act  with  him  in  such 
oases,  shall  be  of  oi>inioa  that  any  convict  is  insane,  they  shall 
make  proper  examination,  and  if  they  remain  of  the  opinion 
that  such  person  is  insane,  the  warden  shall  certify  the  fact  to 
the  superintendent  of  one  of  the  state  asylums  for  the  insane, 
and  shall  forthwith  send  such  convict  to  said  asylum  for  care 
and  treatment.  It  shall  be  the  duty  of  the  warden,  also,  to 
send  to  the  directors  a  copy  of  such  certificate,  and  thereafter 
a  statement  as  to  his  subsequent  acts  regardmg  the  said  insane 
convict.  And  it  shall  be  the  daty  of  the  superintendent  of 
the  insane  asylum  to  receive  such  insane  convict  and  keep  him 
until  cured.  It  shall  be  his  duty,  upon  the  receipt  of  such 
insane  convict,  to  notify  the  directors  of  the  fact,  giving  name^ 
date,  and  where  from,  and  from  whose  hands  received.  When, 
in  the  opinion  of  the  superintendent,  such  insane  convict  is 
cured  of  insanity,  it  shall  be  his  duty  to  immediately  notify 
the  directors  thereof ;  and  it  shall  be  his  duty,  also,  to  notify 
the  warden  of  the  prison  from  whence  he  was  received,  who 
shall  immediately  send  for,  take,  and  receive  the  said  convict 
back  into  the  prison,  the  time  passed  at  the  asylum  counting  as 
a  part  of  such  convict's  sentence.  Before  discharging  anj 
convict  who  may  be  insane  at  the  time  of  the  expiration  of  his 
sentence,  the  warden  shall  first  give  notice,  in  writing,  to  a 
judge  of  the  superior  court  of  the  county  in  which  the  state 
prison  may  be  located,  over  which  he  has  control,  of  the  fact 
of  such  insanitv ;  whereupon  said  Court  shall  forthwith  make 
an  order,  and  aeliver  the  same  to  the  sheriff  of  said  coun^, 
commanding  him  to  remove  such  insane  convict  and  take  him 
before  said  court.  Upon  the  receipt  of  such  order,  it  shall  be 
the  duty  of  said  sheriff  to  whom  it  is  directed  to  execute  and 
return  the  same  forthwith  to  the  court  by  whom  it  was  issued, 
and  thereupon  the  said  court  shall  cause  proper  examination  to 
be  made  by  medical  experts,  and  if  it  shall  satisfactorily  ap- 
pear that  such  convict  is  insane,  said  court  shall  order  him  to 
he  confined  in  one  of  the  insane  asylums.  The  sheriff  shnll 
receive  the  same  compensation  as  for  transferring  a  prisoner 
to  the  state  prison,  and  to  be  paid  in  the  same  manner.  If 
ftoy  judge,  after  having  been  so  notified  by  the  warden,  shall 
neglect  to  cause  such  order  to  be  made  as  nerein  provided,  or 
any  such  sheriff  shall  neglect  to  remove  such  insane  convict, 
as  required  by  the  provisions  of  this  section,  it  shall  be  the 
duty  of  the  warden  to  cause  such  insane  convict  to  bo  removed 
before  a  superior  court  of  a  county  in 'which  the  state  prison 
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18  located,  in  oharge  of  an  officer  of  the  priflon,  or  other  suita- 
ble person,  for  the  pnxpose  of  examination ;  and  the  cost  of 
snch  removal  shall  Be  paid  oat  of  the  state  treasury,  in  the 
same  manner  as  when  remoyed  by  the  sheriff  as  herein  provided. 
Sec.  23.  The  board  of  state  prison  directors  of  this  state 
shall  require  of  every  able-bodied  convict  confined  in  a  state 

S risen  as  many  hours  of  faithful  labor,  in  each  and  every  day 
uring  his  term  of  imprisonment,  as  shall  be  prescribed  by 
the  rules  and  regulations  of  the  prison ;  and  every  convict 
faithfully  performing  such  labor,  and  being  in  all  respects 
obedient  to  the  rules  and  regulations  of  the  prison,  or  if  una- 
ble to  work,  yet  faithful  and  obedient,  shall  oe  allowed  from 
his  term,  instead  and  in  lieu  of  the  credits  heretofore  allowed 
by  law,  a  deduction  of  two  months  in  each  of  the  first  two 
years,  four  months  in  each  of  the  next  two  years,  and  five 
months  in  each  of  the  remaining  years  of  said  term ;  provided, 
that  any  such  convict  who  shall  commit  an  assault  upnon  his 
keeper,  or  any  foreman,  officer,  or  convict,  or  otherwise  en- 
danger life,  or  by  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  deduc- 
tions of  time  earned  by  him  for  good  conduct  before  the  com- 
mission of  such  offense ;  such  forfeiture,  however,  shall  only 
be  made  by  the  board  of  directors,  after  due  proof  of  the  of- 
fense, and  notice  to  the  offender :  nor  shall  such  forfeiture  be 
imposed  when  a  party  has  violated  any  rule  or  rules  without 
violence  or  evil  intent,  of  which  the  directors  shall  be  the  sole 
j  udges.  The  name  of  no  convict  who  attempts  to  escape,  after 
the  passage  of  this  act,  shall  be  sent  by  the  state  prison  officials 
to  the  governor  for  the  credits  herein  provided. 

Sec.  23.  All  criminals  sentenced  to  the  state  prisons  by  the 
authority  of  the  United  States  shall  be  received  and  kept  ac- 
cording to  the  sentence  of  the  court  by  which  they  were  tried, 
and  the  prisoners  so  confined  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  though  committed 
under  the  laws  of  this  state.  The  Wardens  are  hereby  author- 
ized to  charge  and  receive  from  the  United  States,  for  the  use 
of  the  state,  an  amount  sufficient  for  the  support  of  each  pris- 
oner, the  cost  of  all  clothing  that  may  be  furnished,  and  one 
dollar  per  month  for  the  use  of  the  prisoner.  No  other  or 
further  charge  shall  be  made  by  any  officer  for  or  on  account 
of  such  prisoners. 

Seo.  25.  After  the  first  day  of  January,  eighteen  hundred 
and  ^eighty-two,  the  labor  of  convicts  shall  not  be  let  out  by 
contract  to  any  person,  copartnership,  company,  or  corpora- 
tion by  the  state  board  of  prison  directors,  nor  shall  they  let 
xmt  any  such  labor  prior  to  January  first,  eighteen  hundred 
and  ei^ty-two,  by  contract  extending  beyond  such  date ;  pro- 
vided, that  after  tne  passage  of  this  act,  no  skilled  convict  labor 
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Bhall  be  let  or  contracted  out  at  a  price  less  than  one  dollar  per 
day  for  each  conyiot ;  provided  further,  that  this  section  sludl 
not  apply  to  contract  neretofore  entered  into. 

Seo.  26.  The  board  of  directors  shall  have  power  to  con- 
tract for  the  supply  of  gas  and  water  for  said  prisons,  upon 
each  terms  as  said  board  shalt  deem  to  be  for  the  best  interest 
of  the  state,  or  to  manufacture  gas  or  furnish  water  them- 
selves, at  their  option. 

Seo.  27.  No  officer  or  employee  shall  receive,  directly  or 
indirectly,  any  compensation  for  his  services  other  than  that 
prescribed  by  the  directors ;  nor  shall  he  receive  any  compen- 
sation whatever,  direcihr  or  indirectly,  for  any  act  or  service 
which  he  may  do  or  perform  for  or  en  behalf  ot  any  contractor, 
or  agent,  or  employee  of  a  contractor.  For  any  violation  of 
the  provisions  of  this  section,  the  officer,  agent,  oi*  employee 
of  the  state  shall  be  discharged  from  his  office  or  service ;  and 
every  contractor,  or  employee,  or  agent  of  a  contractor  en- 
gaged therein,  shall  be  expelled  from  the  prison  grounds,  and 
not  again  permitted  within  the  same  as  a  contractor,  agent,  or 
employee. 

Sec.  28.  No  officer  or  employee  of  the  state,  or  contractor 
or  employee  of  a  contractor,  shall,  without  permission  of  the 
board  of  directors,  make  any  gift  or  present  to  a  convict,  or 
receive  any  from  a  convict,  or  have  any  barter  or  dealings  with 
ft  prisoner.  For  every  violation  of  the  provisions  of  this  sec- 
tion the  party  engaged  therein  shall  incur  the  same  penalty  as 
prescribed  in  section  twenty-seven. 

Seo.  29.  No  officer  or  employee  of  the  prison  shall  be  in- 
terested, directly  or  indirectly,  in  any  contract  or  purchase 
made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of 
the  prisons. 

Seo.  so.    Bepealed.    [In  effect  March  14, 1881.  ] 

Seo.  81.  There  shall  be  printed  annually,  for  the  use  of 
the  prisons,  five  hundred  copies  of  the  annual  report  of  the 
board  of  directors,  and  the  clerk  shall  annually  transmit  to  each 
of  the  state  prisons  in  the  United  States  one  copy  of  such  report. 

Seo.  82.  All  the  bonds  of  officers  and  employees  under  this 
act  shJEhll  be  deposited  with  the  secretaiy  of  state. 

Seo.  83.  If  any  of  the  shops  or  buildings  in  which  oon- 
victe  are  employed  are  destroyed  in  any  way,  or  injured  by 
fire,  or  otherwise,  they  maybe  rebuilt  or  repaired  immediately, 
under  the  direction  of  the  board  of  directors,  by  and  Tvith 
the  advice  and  consent  of  the  governor,  attorney-general,  and 
secretary  of  state,  and  the  expenses  thereof  -psdd  out  of  any 
funds  in  the  state  treasury  not  otherwise  appropriated  by  law. 

SEa  84.  The  board  of  directors  must  report  to  the  gov- 
ernor from  time  to  time  the  names  of  any  and  all  persons 
confined  in  the  stete  prisons  who,  in  their  judgment,  ought  to 
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be  paidoned  oat  ftnd  Bet  at  liberty  on  account  of  good  oondnck* 
or  nnosual  term  of  sentences,  or  any  other  cause,  which,  in 
their  opinion,  should  entitle  such  prisoner  to  pardon. 
Seo.  85.    All  acts  and  parts oi^ acts  inconsistent  with  the 

firoTisions  of  this  act  are  hereby  repealed.  *lln  effect  April  15, 
880     Stats.  1830,  p.  67,  Ban.  Ed.  248.    As  amended  by  aot 
of  March  14,1881.] 

An  Aot  to  create  an  addUioncd  polioe  judgt^s  court  for  tke  cUy 
and  county  of  San  FrancQoo,  to  dffine  its  povoera  and 
jurisdiction. 
DEono:^  1.    There  is  hereby  created  and  established  in  and 

for  the  city  and  county  of  San  Francisco  an  additional  police 

Iudge's  court,  to  be  Known  and  designated  as  the  '*  police 
udge's  court,  number  2,"  which  court  shall  have  concurrent 
jurisdiction  of  all  preliminary  examinations  of  persons  charged 
with  felony,  and  of  all  misdemeanors  and  violations  of  city 
and  county  ordinances,  and  all  other  offdnses  of  which  the 

Solice  judge's  court  of  said  city  and  county  now  has  juris* 
iction. 

8eo.  2.  There  shall  be,  as  far  as  practicable,  an  equal  dis- 
tribution of  cases  between  the  said  courts,  which  cases  shall 
be  alternately  set  down  for  trial  to  each  court  in  the  order  in 
which  the  warrants  are  issued. 

Seo.  8.  The  mode  of  examination,  trial,  and  procedure  in 
the  police  judge's  court  number  2  shall  in  all  cases  be  gov- 
erned by  the  same  rules  prescribed  by  law  for  other  police 
courts  in  similar  cases. 

Sec  4.  A  judge  of  the  police  judge's  court  number  2  shall 
be  elected  at  the  same  time  and  in  a  like  manner  as  the  police 
judge  of  the  police  Judge's  court  of  said  city  and  connty, 
and  whjse  term  of  office  shall  be  the  same.  The  governor  of 
the  state  of  Oalifomia  shall,  within  thirty  days  after  the  pas- 
sage of  this  act,  appoint  some  suitable  person  as  jad^e  of  the 
police  judge's  court  number  2,  who  shall  hold  such  ofi&oe  until 
Lis  successor  has  been  elected  and  a  ualifled.  The  compensation 
of  the  judge  of  the  police  judge  s  court  number  2  shall  be 
four  thousand  dollars  per  annum,  payable  in  the  same  manner 
as  the  salary  oi  the  police  judge  of  said  city  and  county  is 
now  paid. 

Seo.  5.  The  said  police  judge's  court  number  2  shall  hold 
its  ses«>ion  in  the  city  and  county  of  San  Francisco,  in  such 
centi*al  and  convenient  place  as  shall  be  provided  for  that  pur- 
pose by  the  board  of  supervisors.  The  said  board  of  super- 
visors shall  also,  within  thirty  days  after  the  passage  of  this 
act,  elect  some  suitable  person  as  prosecuting  attorney  of  the 
said  police  judge's  court-  number  2,  at  the  same  salary  per 
annum  as  is  now  paid  to  the  prosecuting  attorney  of  the  pouce 
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JQclge's  oonrt  of  sud  city  and  connty.  And  said  board  of 
snperyisors  shall  elect  a  clerk  of  court,  at  a  salary  of  one 
thousand  eight  hundred  dollars  per  annum,  payable  in  the 
same  manner  as  the  salaries  of  the  judge  and  clerk  of  the 
police  Judge's  court  of  said  city  and  county  are  now  paid. 

Seo.  6.  The  judge  of  the  police  judge's  court  number  2 
shall  be  a  conseryator  of  the  peace  in  said  city  and  county,  and 
may  exercise  all  the  powers  conferred  by  law  upon  the  police 
judge  as  magistrate. 

Seo.  7.  The  judge  of  said  court  shall  appoint  a  suitablo 
person  to  act  as  bauiff  of  said  Court,  who  shall  receiye  a  like 
compensation  for  such  seryioes  as  is  now  paid  to  the  bailiff  of 
the  police  judge's  oonrt  for  said  city  and  county,  tin  effect 
March  7, 1«81.J 

An  Act  to  prevent  fraud  and  decepUon  in  (he  manufadure  and 

sale  of  huUer  and  cheese. 

SEonoN  1.  Whoeyer  manufactures,  sells,  or  offers  for  sale, 
or  causes  the  same  to  be  done,  any  substance  purporting  to  be 
butter  or  cheese  haying  the  semblance  of  butter  or  cheese, 
which  substance  is  not  made  wholly  from  pure  cream  or 
milk,  unless  the  same  be  mi^ufactured  under  its  true  and 
appropriate  name,  and  unless  each  package,  roll,  or  parcel  of 
such  substance,  and  each  yessel,  contaming  one  or  more 
packages  of  such  substance  has  distinctly  and  durably  painted, 
stamped,  or  marked  thereon  in  English  the  true  ana  appro- 
riate  name  of  such  substance,  in  ordinary  bold  face  capital 
letters,  not  less  than  fiye  hues  pica,  shall  be  punished  as  pro- 
vided in  section  three  of  this  act 

Seo.  2.  Whoeyer  shall  sell  any  such  substance  as  is  men- 
tioned in  section  one  of  this  act,  or  causes  the  same  to  be 
done  without  haying  on  each  package,  roll,  or  parcel  so  sold 
a  label  attached  thereto,  on  which  is  plsdnly  and  legibly 
printed  in  English  in  romaa  letters,  the  true  and  appropriate 
name  of  such  substance,  shall  be  punished  as  is  proyided  in 
section  three  of  this  act. 

SEa  8.  Whoeyer  shall  violate  section  one  or  section  two  of 
this  act  shall  be  guilty  of  a  misdemeanor,  and  shaU  be  fined  in 
anysuinnot  less  than  ten  nor  more  than  five  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than 
ninety  days,  or  by  both  such  fine  and  imprisonment,  in  the 
discretioa  of  the  court ;  providedt  that  nothing  contained  in 
this  act  shall  be  construed  to  prevent  the  use  of  skimmed 
milk,  salt  rennet,  or  harmless  coloring  matter  in  the  manu- 
facture of  butter  or  cheese. 

Seo.  4.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed.  [In  effect  Maroh» 
2,1881.] 


INDEX. 


[The  referenoes  are  to  the  seotlonB.] 

AhandonmeBt— of  child,  (271. 

Abduction— of  women,  265. 

of  females,  for  purposes  of  prosiitation,  267. 
jurisdiction  of  indictments  for,  784. 

Abortion— administering  dmgs  to  procure  miscarriage,  274. 
submitting  to  an  attempt  to  procure  miscarriage,  276. 
advertisement  for,  817. 
eyiaence  on  trial  for,  1108. 

Aoeesaories— who  are,  32. 

punishment  of,  83. 

yiolaiion  of  election  laws,  52. 

in  a  duel,  228. 

to  a  lottoy,  322. 

to  a  miwlemeanor,  659. 

lurisdiowon  of  indictment  against,  791. 

before  the  fact,  same  as  principals,  970. 

and  principals,  dtoJnction  abrogated,  971. 

prosecuted,  though  principal  has  not  beeOr  972. 

Aoddent— act  committed  by,  26. 

Aocomplioe— eyidence  of,  1111. 

Aooonntt— falsification  of  public,  424. 

of  corporations,  fraudulently  keeping,  568. 
fSftlse,  by  consignee,  536. 

Aoenaation— against  officers,  to  be  presented  by  grand  jury, 
758. 
form  of,  759. 

how  transmitted  and  serred,  760. 
proaecnting,  if  defendant  does  not  appear,  761. 
defendant  may  demur  or  answer,  762. 
form  of  demurrer  to,  763. 
manner  of  denial  of,  764. 
if  demurrer  overruled,  defendant  must  answer,  765. 
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Aoonfatioii— Continued. 

plea  of  guilty  of,  $  766. 

trial  of,  767. 

parties  to,  entitled  to  process  fbr  Tdtnesses,  769. 

Jndgment  on  conviction,  769. 

appeal,  how  taken,  770. 

wnat  prosecution  must  be  by,  889. 

in  what  court  found,  S90. 
Afiqnittal— foreign,  656. 

former,  in  certain  cases  bar  to  indictment,  793, 79ik 

what  is  not  former,  1021. 

what  is  former,  1022. 

efli9ct  of,  for  higher  offense,  1023. 

defendant  discharged  or  nol^  on,  1165, 14^7. 

ground  for,  1096. 
Action— dismissal  of,  1382. 

coutmuance  of,  1383. 

on  undertaking,  712. 

defending  in  certain  cases,  162. 
Bee  Cbdonal  AcnoN. 
Aetf— commission  of,  prohibited,  177. 

xmade  punishable  b^  different  proyisions,  654. 

punishable  under  toreign  law,  655. 

establishing  Code,  to  take  effect,  1. 

how  cited,  24. 

certain,  continued  in  force,  23. 

not  retroactive,  3. 

enumerated,  which  are  not  repealed,  23. 
Adjournment— court  may  have,  while  jury  is  deliberating« 
1142. 

final,  discharges  the  jury,  1143. 
Adultery— what,  and  how  punished,  note  to,  266. 

conibitation  in — see  Statutes,  p.  714. 
Adulteration— of  food,  drugs,  liquors,  etc.,  382. 
Advertisement— posting  of,  on  property,  602. 

of  indecent  publications,  311. 

of  lottery,  323. 

for  abortion,  317. 

See  PUBLIOATION. 

Affidavit— voluntary,  151, 152. 

entitling,  1401,  1460,  1563. 

for  change  of  venue,  1034. 

for  ezammation  on  commission,  1352. 
Affinnation-!-See  Oath. 
Aiding— See  Aoobssobies. 

Amusements— certain,  prohibited  on  Sunday,  299. 
Amusements,  places  of— See  Theatbbs. 
Animals— puttug  dead  in  streets,  etc.,  374. 

poisoning,  596. 


AXnUALS— APPELLATE  COUZBT.  765 

^tilftiftlg — Covdinued, 

killing,  maiming,  etc.,  $  597., 

cruel^  to— see  Statutes,  p.  717, 

preventing  cmelty,  acts  continued  in  foroe»  sabdiTisioa 
4,  $.  23. 

having  glanders,  400, 401. 
Answer—- to  articles  of  impeachnient,  743. 

to  arraignment,  990. 

See  Plea.  ^ 

Apotheeary— omitting  to  or  wrongfully  labeling  drags,  380. 
Appeid— how  taken  on  judgment  of  removal  from  ofoce,  770. 

who  may  take,  1235. 

parties,  how  designated  on,  1236. 

when  may  bb  taken  by  defendant,  1237. 

when  may  be  taken  by  the  people,  1238. 

when  taken,  1239, 14ti6. 

how  taken,  1240, 1467. 

notice  of,  how  served,  1241. 

effect  of,  by  the  people,  1242. 

effect  of,  by  defendant,  1243. 

duty  of  clerks  upon,  1246. 

certificate  of  appellate  Court  to  be  filled,  1243. 

dutjrof  sheriff  thereon,  1244. 

to  restore  the  defendant,  1245. 

dismissal  of,  for  irregularity,  1248. 

dismissal  of,  for  want  of  return,  1249. 

when  to  be  heard  and  determined,  1252. 

argument  of,  1253. 

number  of  counsel  to  be  heard  on,  1254. 

appearance  of  defendant  not  necessary  on,  1255* 

juogmenton,  1258. 

what  may  be  reviewed  on,  1259. 

power  of  appellate  Court  on,  1260. 

where  new  trial  to  be  had  on,  1261, 1469. 

bail  on,  1273, 1291. 

statement  on,  1468. 

proceedings,  if  dismissed,  1470. 

qualifications,  and  how  put  in,  1292. 
Appearance— of  defendant  on  impeachment,  742. 

of  defendant  to  answer  accusation,  761. 

of  defendant  for  arraignment,  977. 

of  defendant  on  trial,  1043. 

of  defendant  when  jury  renders  verdict,  1148. 

of  defendant  on  appeal  not  required,  1255. 

of  corporations  to  answer  charge,  1396. 
Appellate  Ooort— presence  of  defendant  not  required  ixu  1255. 


judgment  of,  1258,  1260. 


idgment  of,  how  entered  and  remitted,  1264. 
when  jurisdiction  of,  ceases,  1265. 


Appolntamt— bnying,  to  office,  f  73. 

leoalTiiig  nwwd  for,  71. 
AppiwitloM  -iildliig to (Maert,  and harbOTing,  MS. 
Aanadncti    dattrojins  or  iDJnTiiw,  607. 
Arbitrator— impvper  Mtempta  to  influence,  S5. 


Arm»— hi'    „  .._ , 

HellingBtate,  413. 

AiMm— dt-Hned,  417. 

Oirnenhjp  of  the  bmlding,  ll 
dogreea  of.  153,  451. 


"burning"  defined.  151. 
Arralgninsnt-of  defeadant,  wbco  Indlubnent  <X 
filed,  B76. 

defcodluit,  when  to  ba  preeeot  kt,  977, 

ITlactutodj,  must  bo  prodnced,  B78. 

if  disolurged,  bench  wiuraot  to  isane,  979. 

mnst  bo  iofomiiid  of  Ida  rigbla  on,  987. 

hon'made,  SS8. 

proceedings  on.  in  ccrt^  cms,  9S9. 

tiniQ  alldired,  and  hoiv  defendant  la^j  iwmt,  WO. 

fur  Judgment,  1200. 
Arrest — officers  refusing  lo  miko,  143. 

makingwit.boiillawl'iiLii,uttioii^,  US. 

refiiBing  tn  iiiJ  ufficL-r  iu  making,  160, 

dofintd,  S31. 

det'enaunt  (.ikon  btforb  m^stnle,  Sas. 

how  midj  ui J  what  reatraint  aUxnred,  83S. 

by  peace  ofScers.  830. 

1^  private  peraons,  837. 

maglatrates  mkf  order,  838. 

peiMiu  nuking,  may  annunon  aid,  839. 

vrben  ms;  be  made,  810. 

liowtnade,  811. 

if  made  on  warrant,  itmuBl  be  Shown,  B13 

vhat  foroo  maj  be  naed,  843. 

doors  and  windows  ma;  be  broken,  811,  815. 

weapoM  mtj  be  taken  bom  person  arreated,  816. 

doty  of  private  person  making,  817. 

da^ofofSoer  making,  with  warrant,  818. 

when  made  with  waront,  819. 

of  defendant,  after  Judgment,  1199. 

of  ftigitiTea  bom  jmtloe,  1550. 


Vtdtorap 
e«ctiflMOo 
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See  Wabbaitt  of  Abbest. 
Arrest  of  Judgment— motion  in,  defined  and  when  made, 
fi$  1185,  1450. 

court  may  cause,  without  motion,  1186. 

effect  of,  1187. 

jgrounds  of  motion  in,  in  Justice's  Court,  1452. 
Artenan  Wella— waste  of  water  from,  see  Statutes,  p.  728 
Asaaultr— by  public  officer  under  color  of  authoriiy,  1^. 

with  intent  to  kill,  217. 

with  intent  to  commit  rape,  robbery,  etc.,  220. 

with  intent  to  commit  other  felonies,  221. 

by  administering  drugs,  222. 

defined,  240. 

punishment  of,  241. 

with  caustic  chemicals,  244. 

with  deadly  weapons,  245. 

haying  deadly  weapons  with  intent  to,  467. 

in  presence  of  court,  710. 
Assembly— see  MsEnNos;  Unlawitul  Assbmblt. 
Assessment— false  statement  as  to,  430. 
Assessor— refusing  to  give  list  of  property  to,  429. 
Attempt— to  commit  crimes,  whenpuuishable,  663,  665. 

to  commit  crimes,  how  punishable,  664,  665. 
Attempts  to  Kill— by  poison,  216. 

by  assault  with  dTeadly  weapon,  217. 
Attendance— of  witnesses  may  be  compelled,  1326>  13S0, 1513. 
Attorney— misconduct  by,  160. 

buying  demands  in  suit,  161* 

defending  certain  prosecutions,  162. 

may  defend  himself,  163. 
See  CouNSEii. 
Anetioneer— unlawfully  acting  as,  436. 
Auctions— mock,  535. 
Author— see  Publisheb. 
Bail— admission  to,  on  charge  of  misdemeanor,  822. 

proceedings  on  taking,  823. 

when  not  giyen,  824. 

admission  to,  829, 1458,  862. 

certificate  of,  taken,  874. 

order  for,  on  commitment,  875. 

directions,  when  bailable,  982. 

proceedings  on  giving,  in  another  county,  984. 

when  may  be  increased,  985. 

defendant  on,  when  appears  for  trial,  may  be  dommit- 
ted,  1129. 

admission  to,  defined,  1268. 

taking  of,  1269.^ 

offenses  not  bailable,  1270. 

when  allowed  before  conviction,  1271. 
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IMl-^CofiUrmed. 

when  allowed,  pending  appeal.  $1272. 

nature  of  and  for  what  purposes,  1273. 

before  conviction,  1273. 

after  conviction,  1273. 

when  matter  of  discretion,  what  notice  to  be  g^ven,  127^ 

what  magistrates  may  admit  to,  1277. 

how  pat  m  and  form  of  undertaking,  1278, 1287. 

guahfications  of,  1279, 1288, 1317. 
ow  to  justify,  1280. 

on  allowance  of,  defendant  to  be  discharged,  1281. 

when  oifense  is  capital,  1285. 

when  offense  is  not  capital,  1284. 

on  habeas  corpus,  1286. 

form  of  undertalong,  on  habeas  corpaSrl287. 

recommitment,  in  what  cases,  1310. 

on  appeal,  1291, 1292. 

deposit  instead  of,  1295,  1296,  1297. 

may  surrender  defendant,  1300. 

increase  or  reduction  of  ,  1289. 

on  order  for  recommitment,  by  whom  taken,  ISIS. 

form  of  undertaking,  1316. 

when  exonerated,  1371. 

writ  for  the  purpose  of  taking,  1490. 

Judge  may  take,  1491. 

admitting  fugitives  from  justice  to,  1552. 
See  SEOUBmr. 
Baker—see  Sundat.    Statutes,  p.  746. 
Ballast— throwing  overboard  in  harbors,  etc.,  613. 
Ballots— altering,  changing,  destroying,  etc.,  45, 48* 

See  Election. 
Ballot  Box— see  Election. 
Barber-HEtee  Sxtndat. 
Barratrv--defined,  158. 

what  proof  required,  159. 
Battery— defined,  2^. 

punishment  of,  243. 
Bawdy  Hoase— keeping  or  residing  in,  815 

See  III- Fame. 
Beaoons— removing,  609. 

mooring  vessels  to,  614. 
Begging— see  Ohild. 
Bench,  warrant— when  must  issne,  933, 979. 

by  whom  and  how  issued,  934, 980. 

form  of,  935,  981. 

service  of,  936,  983. 

direction  in,  if  offense  is  bailable,  982. 

when  must  issue  after  judgment,  1198. 

form  of,  1197. 
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Bendh  JI7axt9XLt^Continued. 

service  of,  $  1198. 
Bettixig— on  elections,  60. 
Bias— of  ofScer  summoning  jury,  1064. 

ground  of  challenge  for  Implied,  1074. 

trial  for  actual,  1084. 
Bigain7--defined,  281,  282. 

Jmnishment  of,  283. 
urisdiction  of  indictment  for,  785. 

evidence  on  trial  for,  1106. 
BUI— making  or  uttering  fictitious,  476. 

presenting  false,  to  public  officer  for  payment,  72» 

altering  draft  of,  in  legislature,  83. 

altering  enrolled  copy  of,  84. 
Bill  of  Ezoeptions— in  what  cases  may  be  taken,  1170* 

when  to  be  settled  and  signed,  1171. 

what  to  contain,  1175. 

proceedings  in,  settlement  of,  1174, 
See  Exceptions, 
Bill  of  Lading— destroying,  855. 

making  false,  541. 

issuing  fictitious,  577. 

erroneous,  issued  in  good  faith,  579. 

issued  by  warehouse,  must  be  canceled,  when,  582* 
Birds— killing,  trapping,  etc.,  in  cemeteries,  598. 

killing  mocking  birds,  act  of  1872,  note  to,  626. 
Bee  Qamb  Laws,  from  section  626  to  627. 
Birth  of  Child— fraudulent  pretenses  as  to,  156. 
Boilers— see  Steahboats,  349. 
Bonds— forgery  of,  470. 

See  SEouBrrr;  Bail. 
Booln— obscene,  etc.,  from  section  311  to  316. 

Bee  Ptjbucation. 
Brands— altering  or  defacing,  857. 
Bribery-rof  members  of  legislative  caucuses,  67. 

of  execuvtie  officers,  67. 

of  members  of  the  Legislature,  85,  86. 

of  jurors,  judicial  officers,  referees,  etc,  92. 

of  witnesses,  137, 138. 

of  certain  officers,  165. 

of  telegraph  operator,  641. 
Bribes— defined,  7. 

aBking[  or  receiving,  68. 
Bridge^maintainlng,  unlawftillv,  385. 

fast  riding  or  driving  on,  888. 

crossing  toll,  without  paying,  389* 

injury  to  railroad,  587. 

injury  to,  588. 

burning,  600. 

TjssjlL  appendix*— 65. 
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Bridge — Continued, 

destroying  or  injuring,  $  607. 
Buggery— See  Gbime  aoainst  Natube. 
BnuHing— what  deemed,  in  burglarr,  466. 

letting,  for  lottery  purposes,  826. 

defined,  4i8. 

"inhabited,"  defined,  449. 

ownership  of,  in  case  of  arson,  452. 

burning,  not  subject  of  arson,  600^ 

using  gunpowder  in  destroying  or  injuring,  601. 
Buoys— removing,  609. 

mooring  vessels  to,  614. 
Buoys  and  Beacons— protection  of,  see  Statutes,  p.  721, 
Burden  of  Proof— when,  shifts  on  trial  for  murder,  1105* 
Burglary— defined,  459. 

degrees  of,  460. 

penalty  for,  461. 

navinff  burglars'  tools  with  intent  to  commit,  466. 

Jurisdiction  of  indictment  for,  in  certain  cases,  786. 
Burglars'  Tools— having,  in  possession,  466. 
Bunal— see  Dead  Body;  iNTExaisMT. 
Bumii^— defined^  451. 

building  not  subject  to  arson,  600. 

bridge,  600. 
Butter— fraud  in  sale  of,  see  Statutes,  p.  761. 
Buying  Demands— in  suit,  by  attorney,  l61. 
Calendar— to  be  prepared  by  clerk  of  court,  1047. 

order  of,  disposing  of  issues  on,  1048. 
Camp  Meeting— selling  liquors  at,  804, 805* 
Canal— see  Wateb,  692,  607. 
Candy— adulteration  of ,  401. 
Capitol— keeping  liquor  in,  162.  ^ 

sale  of  in,  see  Statutes,  p.  746. 
Carcass— see  Nuisance,  874. 
Cards— see  Gjhsbunq,  832. 
Carnal— procuring  intercourse,  266. 

abuse  of  children,  267. 
Carriers— refusing  to  receive  passengers,  865. 
Cars— running  freight,  before  passenger,  892. 

See  Bailboads. 
Casks— refilling,  bearing  trade  marks,  854, 
Cemeteries— defacing  tombs,  etc.,  in,  296. 

killing  birds  in,  698. 
Certificate— %iven  falsely  by  public  officers,  167. 

of  magistrates,  on  depositions,  1394. 
Challenge— grand  juror,  acting  after  it  has  been  allowed,  164. 

to  panel  or  individual  grand  juror,  894.  t 

cause  of,  to  panel  of  grand  jury,  895.  •' 

cause  of,  to  grand  juror,  896. 
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diallenge— Con^inuecf. 

manner  of  taking  and  trying,  $  897. 

deoi^on  upon,  898. 

effect  of  allowing,  to  grand  jnry  panel,  899. 

effect  of  allowing,  to  grand  juror,  900. 

objections  to  grand  jury  can  only  be  taken  by,  901. 

d<^nition  and  division  of,  1055. 

defendants  must  join  in,  1056. 

to  panel  defined,  1058. 

to  panel,  upon  what  founded,  1059. 

to  panel,  wnen  and  how  taken,  1060. 

if  sufficiency  of,  denied,  adverse  parhrmav  except,  1061. 

if  oyerruled,  court  may  allow  denial,  1062. 

denial  of,  how  made  and  trial  of,  1063. 

who  may  be  examined  on  trial  of,  1063. 

for  bias,  when  jury  is  summoned  but  not  drawn,  1064. 

if  allowed,  jury  to  be  discharged,  1065. 

defendant  to  be  informed  of  bis  right  to,  1066. 

toindividual  jurors,  kinds  of,  1067. 

when  taken,  1068. 

peremptorr,  what  and  how  taken,  1069. 

number  of  peremptory,  allowed,  1070. 

for  cause,  definition  and  kinds  of,  1071. 

general  causes  of,  1072. 

particular  causes  of,  1073. 

for  implied  bias,  ground  of,  1074. 

exemption  not  a  ground  of,  1075. 

causes  of,  how  stated,  1076. 

how  tried,  1078. 

triers  of,  how  appointed,  1079.   [Bepealed.] 

oath  of  triers  of,  1080.    [Bepealed.  J 

juror  as  witness  on,  1081. 

rules  01  evidence  on  trials  of,  1082. 

how  determined  and  entered,  1083. 

for  actual  bias,  instructions  to  triers  of,  108i.  [Ilepealed.J 

verdict  of  triers  of,  and  its  efiect,  1085.    [Bepealed.] 

first  by  defendant  and  then  by  the  people,  1086. 
^      order  of,  1087. 

peremptory,  may  be  tskken,  when,  1088. 

minutes  ot,  to  be  entered  in  judgment.  1207. 
Challenge— see  Dxtel;  Pbizb  Fioht. 
Champerty— see  BuriNa  Demaio^s. 
Change  of  Venue— see  Venue. 
Charge — of  court  to  grand  jury,  905. 

of  court  to  trial  jury,  1127. 

of  court  to  jury  on  trial  of  question  of  insanity,  ld69« 

overchaxge  by  railroad  officer,  525. 
Cheat— conspiracy  to,  182. 

ofEenses  by  a  cheat,  from  section  528  to  535. 
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ChAOk— forgery  of.  $  470. 

making  or  uttering  fictitious,  476. 
CSieese— fraud  in  sale  of,  see  Statutes,  p.  761. 
Child— incapable  of  committinjg;  crime,  2o. 

false  pretenses  as  to  birth  of,  156. 

substituting  one,  for  another,  157. 

omitting  to  provide  -with  necessities,  270. 

employment  of,  in  mendicant  business,  272. 

deserong,  784. 

carnal  abuse  of,  267. 

SeeOHILDBEK. 

Child  Stealing— penalty  for,  278. 

jurisdiction  of  indictment  for,  784. 
Children— educational  rights  of,  see  STATtrrss,  p.  721. 

cruelty  to,  see  Statutes,  p.  726. 

admission  to  saloons,  etc.,  see  Statutes,  p.  732. 

destitute,  wandering,  or  mendicant,  see  Statutes,  p.  733* 
Chinese— bringing  into  the  State,  174. 

ill-fame,  houses  of,  acta  continued  in  force,  subdiv.  7,  23. 

corporations  not  to  employ,  178, 179. 

employment  of,  a  misdemeanor,  179. 
Cities  and  Counties— consolidating  acts  continued,  sub.  2, 23. 
Civil  Death— of  convict,  673. 
Civil  Remedies— preserved,  9. 
Civil  Bights— of  convict  suspended,  673. 

limitation  on  same,  674. 
Clerks — embezzlement  by,  508. 

to  prepare  calendar  of  issues,  1047. 

to  record  -with  judgment,  what,  1207. 

duty  of,  on  appeal,  1244. 

of  State  Prison,  duty  of,  1578. 
Code— when  takes  e£fect,  2. 

not  retroactive,  3. 

construction  of,  4. 

effect  of,  on  past  offenses,  5,  6. 

same  construed,  section  4478  to  4484. 

pubUcation  of.  4494. 
Co- Defendants— must  unite  in  challenge,  1056. 

as  witnesses,  1099.  « 

Coercion — married  women,  26. 
Cohabitation— in  adultery,  see  Statutes,  p.  714. 
Coin— counterfeiting,  477. 

possessing  or  receiving  counterfeit,  479. 
Collisions— death  from,  868. 
Commission— examination  of  witnesses  on,  1349. 

defined,  1351. 

directions  as  to  return  of,  1356. 

how  executed,  1857. 

how  returned,  1858, 1359. 
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when  and  how  filed,  $  1360. 

to  be  open  for  inspectioD,  1361. 
Coxnxnitment--on  postponement  of  examinatioQ,  862. 

form  of,  863,  877. 

when  and  how  made,  872. 

order  for,  878. 

order  for  bail  on,  875. 

how  made  and  to  whom  delivered,  876. 

recommitted,  when,  1188,  1310. 

to  asylum,  when  insane,  1370. 

of  fugitives  from  justice,  1550, 1551. 
Common  Barratry—see  Babbatbt. 
Common  Carriers — seo  Cabbiebs. 

Common  Law— rule  of  strict  constraction  not  applicable,  4. 
Communication— privileged,  256. 

unauthorized,  witn  convicts,  171. 
Commutation  of  Sentence— power  of  Governor  to  granib  1417. 

pnsonera  may  earn,  1590, 1591. 
See  Cbedits. 
Complainant— defined.  806. 

of  threatened  offense  must  be  examined,  702. 

on  application  for  search  warrant,  1526. 
Complaint-Hl^efore  magistrate,  701. 

before  Justice's  and  police  court,  1426. 
8ee  Accusation. 
Comppunding  Crimes— penalty  for,  153, 
Compromise— of  certain  offenses,  may  be  made,  1377, 1379. 

to  be  bv  permission  of  the  court,  1378. 

order  thereon  bar  to  another  prosecution,  1378. 
Compulsion— see  Bubess. 

Conduct  of  Jury— after  cause  submitted,  from  sec.  1135  to  1143. 
Conscience — crimes  against,  from  section  299  to  307. 
Consciousness— act  committed  without,  26. 
Conspiracy — criminal,  defined  and  punished,  182. 

none  other  punishable  criminally,  183* 

overt  act,  wnen  necessarv,  184. 

evidence  on  trial  for,  1104. 
Constable — purchasing  judgment,  97. 

suffermg  prisoner  to  escape,  108. 

refusing  to  arrest  or  receive  accused  parties,  142. 
Bee  PfiAOE  Offices. 
Cbnstruotion— of  code,  4. 

of  terms  used  in  this  code,  7. 

See  BuLE,  etc.,  section  4478  to  4484. 

of  act  estabUshing  this  code,  24. 
Contempt— when  criminal,  166. 

how  punishable.  657. 

courts  of  justice  to  punish  for,  12. 
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Contixmanee — see  Postponement. 

CSontroller— violating  State  Board  of  Examiners  laws,  &  411« 

keeping  false  accounts,  etc.,  424. 
Conveyances— forgery  of,  470. 

fraudulent,  631. 

Convict— unauthorized  communication  with>  171. 

importing  foreign,  173. 

ciYil  rights  of,  suspended,  673. 

person  of,  protected,  676, 

may  earn  commutation  of  sentence,  1690, 1691. 

civU  death  of,  674. 

limitation  on,  675. 

forfeitures  by,  677. 

when  term  of  imprisonment  commences,  670. 

imprisoned  for  lire,  671. 

fine  may  be  added,  672. 

when  insane,  1221, 1224. 

when  enciente,  1225, 1226. 

transportation  to  State  Prison,  1686. 

credits  for  eood  behavior,  1590. 

cost  of  trials  of,  see  Statutes,  p.  745. 
Conviction— foreign,  656. 

foreign,  for  former  offense,  668. 

no  person  to  be  punished  except  on  legal,  681. 

how  obtained,  689. 

on  impeachment,  746. 

of  publio  officers,  removal,  769. 

autrefois,  in  certain  case,  bar  to  indictment,  793,  794. 

of  higher  offense,  effect  of,  1028. 

when  doubt  exists  as  to  degree,  1097. 

on  uncorroborated  testimony  of  accomplice,  1111. 

of  lesser  offense,  or  attempt,  1158. 

proceedings  upon  general  verdict  of,  1166, 14i5. 

proof  of  autrefois  in  mitigation,  etc.,  of  punishment,  1204. 

judgment  on,  1207. 

of  corporations,  1397. 

previous,  how  pleaded,  696. 

previous,  to  be  found  in  verdict,  1168. 
Coroner--duties  of,  1510, 1517. 
Coroner's  Inquest— proceedings  on,  1510. 

jurors  to  be  sworn,  1511. 

witnesses  to  be  summoned,  1612. 

witnesses  compelled  to  attend,  1513. 

verdict  of  jury,  1514. 

testimony  in  writing,  where  filed,  1616, 

exceptions,  1516. 

coroner  to  issue  warrant,  1617. 

form  of  warrant,  1518. 

warrant,  how  served,  1619. 
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Coroner's  Jury— see  Coboneb's  Inquest;  Jubt. 
Corporatioiuh--bribing  trustees  of,  ^  165. 

embezzlement  by  officers  of,  504. 

frauds  in  subscription  of  stock  of,  557. 

frauds  in  organization  or  increasing  capital,  568. 

unauthorized  use  of  names  in  prospectus,  559. 

misconduct  of  directors  of  stock,  560. 

officer  of  savings  bank  overdrawing  account,  561. 

firauds  in  keeping  accounts,  563. 

publishing  false  reports  of  condition,  564. 

must  permit  in8i>ection  of  books,  565. 

railway,  contracting  debt  beyond  its  means,  566. 

debt  so  contracted  not  invalid,  567. 

director  of,  presumed  to  know  its  condition,  568. 

director  of,  at  meeting,  when  presumed  to  assent,  569. 

director  of,  when  absent,  when  presumed  to  assent,  570. 

foreign,  571. 

director  of,  defined,  572. 

proceedings  against,  1890. 

summons  on,  1390. 

form  of  summons,  1391. 

summons,  how  and  when  served  on,  1392. 

examination  of  charge  against,  1393. 

grand  jury,  to  investigate  cluurge  against,  1395* 

appearance  and  plea,  1396. 

fine  on  conviction,  how  collected,  1397. 

acts  for  organization,  not  repealed  but  continued  in 
force,  subdivision  1,  23. 

misrepresentation  of  officers  of,  see  Statutes,  p.  731. 

tax  on,  transfer  of  stock,  see  Statutes,  p,  738. 
Cknrpse— see  Dead  Bodt. 
Corniptly--defined,  7. 
CSosts — order  for  prosecutor  to  pay,  1447. 

when  prosecutor  to  pay,  1448. 
€k>iui8el— right  of  defendant  as  regards,  858,  859. 

number  of,  to  argue  to  jury,  1095. 

number  of,  to  argue  on  appeal,  1254. 
See  Attobney. 
Oonnterfeiting— coin,  bullion,  etc.,  477. 

punishment  of,  478. 

possession  or  receiving  counterfeit  coin,  479. 

making  or  possessing  dies  or  plates  for,  480. 

trade  marks,  350. 

quicksilver  stamps,  366. 

railroad  ticket,  etc.,  481 
Continaanoe— when  and  how  ordered,  1383* 
County  Conrt^appeals  to,  1468. 

See  (Joubt  ;  Appellate  Coubt. 
County  Jails— by  whom  kept  and  for  what  used,  1597. 
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rooms  required  in,  j  1598. 

prisoners  to  be  classified  in,  1599. 

sheriff  to  receive  United  States  prisoners,  1601. 

keeper  of,  answerable  for  keeping  U.  S.  prisoners,  1602. 

prisoners  committed  must  be  confined,  1600. 

of  contiguous  county,  when  may  be  used,  1603. 

of  contiguous  county,  when  to  cease  to  be  used,  1605. 

prisonerB  to  be  returned  to  proper  county,  1606. 

prisoners  may  be  removed  in  case  of  fire  or  pestilence^ 
1607,  1608. 

guard  for,  1610. 

sheriff  to  receive  all  persons  duly  committed,  1611. 

prisoners,  when  not  to  be  received,  3-612. 

prisoners  in,  required  to  labor,  1613. 

rules  and  regulations  therefor,  1614. 

See  Jails;  Jaileb;  Keefeb:  Shebiff. 
Oranty  Judee— -indictment  against,  where  transmitted,  1029. 

Bee  KagisIbate. 
Ooort— <sriminal,  contempt  of,  166. 

assault  in  presence  of,  710. 

charge  of,  to  grand  jury,  905. 

authority  of,  on  removal  of  action,  1038. 

when  has  not  jurisdiction,  may  discharge  jury,  1113. 

proceedings  in  such  cases,  1113, 1114. 

to  decide  questions  of  law,  1124, 1126. 

charge  of,  to  jury,  1127. 

may  adjourn  from  time  to  time  when  jury  is  out,  1142. 

when  may  order  reconsideration  of  verdict,  1160. 

may  arrest  judgment  without  motion,  1186. 

when  to  determine  degree  of  crime,  1192. 

may  mako  summary  inquiry  for  mitigation,  etc.,  of  pun* 

ishment,  1203. 

charge  of,  to  jury,  on  trial ;  insanity,  1369. 

when  may  order  dismissal  of  action,  1382,  1384. 

police.  No.  2,  of  San  Francisco,  see  Statutes,  p.  760. 

See  Appellate  Cotjbt  ;  County  Ooubt  ;  Justices^ 
Coubt;  Police  Coubt.  ' 
OonrtB- Martial— authority  of,  preserved,  11. 
Creditors— attempting  to  defraud,  154. 
Credits— for  good  behavior  of  prisoners,  allowed,  1590, 1591. 

how  forfeited,  1591.  

See  CoMMiTTATioir  of  Sektence,  Statute. 
Crime  Against  Nature— assault  with  intent  to  commit,  220, 

punishment  of,  286. 

penetration  sufficient  to  complete,  287. 
Crimes— defined,  15. 

how  divided,  16. 

must  be  imity  of  act  and  intent,  20. 
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who  are  capable  of  committing,  $  26. 

compotmdmg,  153. 

conspiracy  to  commit^  182. 

attempts  to  commit,  663,  664,  665. 

no  one  punishable  for,  except  on  conyiction,  681. 

how  i>ro8ecuted,  682. 

restraint  allowed  of  person  charged  with,  688. 

lawful  resistance  to  commission  of,  692,  693.  694. 

!)reyention  of ,  697. 
urisdiction  of,  committed  in  the  state,  777. 
niisdiction  of,  commenced  out  of,  and  completed  in  the 
state,  778. 

Jurisdiction  of,  committed  partly  in  two  counties,  781. 

luxisdiction  of,  committed  on  boundary  line,  etc.,  782. 

lurisdiction  of,  committed  on  a  vessel,  783. 

jury  to  find  degree  of,  1157. 

certain,  may  be  compromised,  1377. 
See  Felony;  misDEMSANOB. 
CSrixninal  Action— defined,  683. 

how  prosecuted,  684. 

party  prosecuted,  how  known,  685. 

rights  of  defendant  in,  686. 

no  persoi!^  to  be  a  witness  against  himself,  688* 

limitation  of,  799,  800,  801,  802. 

removal  of,  before  trial,  1033. 

application  for  removal  of,  1034. 

application  for  removal,  when  granted,  1036. 

rules  of  evidence  in,  1102. 

who  may  be  witnesses  in,  1320,  1321,  1322,  1323. 

dismissal  of,  1382. 
See  Tbial. 
Crops— injuries  to  standing,  604. 
Cruelty  to  Animals— see  Stattttes,  p.  717. 

to  children,  see  Statutes,  p.  726. 
Cnbio  Air— see  Statutes,  p.  726. 
Damages— civil  remedy  for,  9. 
Dams— injuring  or  destroying,  607. 
Dead— see  Statutes  ;  BisiMTBacNT;  p.  743. 
Dead  Body— unlawful  mutilation  or  removal  of,  290. 

unlawful  removal  of,  for  dissection,  291. 

who  are  charged  with  bulging,  292. 

punishment  for  omitting  to  bury,  293. 

who  is  entitled  to  custody  of,  294. 

arresting  or  attaching,  295. 
Deadly  Weapons— exhibiting[  in  a  rude  manner,  417. 

having  in  possession  with  intent  to  assault,  467. 

may  be  taken  from  person  arrested,  846. 
Bee  Assault. 
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BMtli— of  pariy  injured  in  murder,  $  194. 

^warrant  of  execution  on  Jud^ent  of,  1217. 

duties  of  judges  on  passing  sentence  of,  1218. 

duty  of  governor  on  receiving  copy  of  judgment  of,  1219, 

sentence,  when  suspended,  1220. 

sentence  in  force  l)ut  not  executed,  1227. 

punishment  of,  how  inflicted,  1228. 

punishment,  when  to  take  place  and  who  present  at,  1229. 
I  from  explosion,  868. 

I  from  collision,  869. 

from  mischievous  animal,  899. 

civil,  of  convict,  674. 

judgment  of,  suspended  only  by  order  of  Supreme  Court 
or  judge  thereof,  1248. 

when  convict  insane,  sections  1221  to  1224. 

when  convict  "enciente,"  1225,  1226. 
JMOl  Warrant— on  judgment  of  death,  1217. 

return  u^n,  after  execution,  1280. 
Deb(— certain,  illegally  contracted,  not  invalid,  667* 

evidence  of,  subject  of  embezzlement,  5lO. 
Debtor— fraudulently  concealing  his  property,  164. 
Deoeiving— witness,  188. 
Defects— in  indictments,  960. 

in  form  of  writ  of  habeas  corpus,  1495. 
Defendant— fraudulently  conceding  lus  property,  155. 

I>arhr  prosecuted  Known  as,  685. 

rights  of,  in  criminal  action,  686. 

not  to  be  unnecessarily  restrained  before  conviction,  688. 

not  to  be  witness  against  himself,  688. 
On  Iupeachhemt— service  on,  on  impeachment  trial,  740, 741. 

proceedings  against,  on  failure  to  appear,  742. 

may,  after  appearance,  answer  or  demur,  743. 

if  demurrer  overruled,  must  answer,  744. 
Ok  Tbials  fob  Bemovaii  fbou  Office— service  on,  760. 

failing  to  appear,  proceedings  against,  761. 

may  demur  or  deny  the  accusation,  762. 

form  of  objection,  763. 

manner  of  denial,  764. 

if  objections  overruled,  must  answer,  765. 

proceedings,  if  pleads  guilty,  refuses  to  answer,  or  de- 
nies, 766. 
Ik  Obzvznaii  Actions— on  arrest,  must  be  taken  before  what 
magistrate,  821,  822,  824. 

admission  to  bail,  822,  829,  862. 

must  be  taken  before  magistrate  immediately,  825. 

where  is  taken  before  another  magistrate,  826. 

must  be  informed  of  charge  and  his  rights,  858. 

must  be  allowed  time  to  procure  cotmsel,  859. 

examination  of,  when  to  proceed,  860. 
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when  to  be  committed  for  examination  or  discharged  on 
bail,  $862. 

deposition  must  be  read  to,  863. 

witDesses  must  be  examined  in  presence  of,  865. 

may  produce  witnesses,  866. 

when  and  how  discharged,  871. 

when  and  how  committed,  872. 

when  idictment  is  found  and  he  not  in  custody,  945. 

name  of,  in  indictment,  953. 

must  be  arraigned,  where,  976. 

presence  at  arraignment,  977. 

must  be  allowed  time  to  answer,  990. 

may  show  all  facts  tending  to  defense,  1020. 

refusing  to  plead,  1024. 

presence  of,  when  necessary  on  ttial,  1043. 

entitled  to  two  days  to  prepare  for  trial,  1049. 

when  there  are  several,  tney  cannot  sever  in  challeng- 
ing, 1056. 

must  be  informed  of  his  right  to  challenge,  1066. 

presumption  of  innocence  of,  1096. 

reasonable  doubt  as  to  guilt  of,  1096, 1097. 

discharging  one  of  several,  before  verdict,  for  witness, 
1099,  1100. 

discharged,  when  action  does  not  constitute  offense,  1117. 

on  baU,  appears  for  trial,  may  be  committed,  1129. 

presence  of,  on  rendering  verdict,  1148. 

verdict  as  to  some,  and  another  trial  to  others,  1160. 

when  to  be  discharged  or  not,  on  verdict  of  acquittal,  1165* 

when,  to  be  held  or  discharged,  1188. 

Eresence  of,  at  judgment,  1193. 
ow  brought  before  court  for  Judgment,  1194,  1195. 
arrest  of,  1199. 

arraignment  for  jud^ent,  1200. 
may  show  cause  why  judgment  not  pronounced,  1201. 
in  what  cases  may  appeal,  1237. 
presence  of,  not  necessary  on  appeal,  1255. 
when  to  be  discharged  on  reversal  of  Judgment,  1262. 
surrender  of,  by  bail,  1300. 
by  whom  arrested  for  purpose  of  surrender,  1301. 
as  witness,  1823. 
right  of,  to  conditional  examination  of  witnesses,  1336, 

1337. 
right  of,  to  examination  of  witnesses  on  commission, 

1349,  1350. 
must  be  discharged,  if  action  discharged,  1384. 
..  when  may  be  searched  in  presence  of  ma^trate,  1542. 
insanity  of,  1867-73. 
Definitions   of  terms  employed  in  the  coddi  7« 
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crime  and  offense,  $15. 

felony  and  misdemeanor,  17. 
Defirand— intent  to,  8, 
Degree  of  Crime— reasonable  doubt  ae  to,  1097. 

Jury  to  find,  1157. 

court  to  determine,  upon  plea  of  guilty,  1192. 

of  murder,  189. 

of  burglary,  460. 
Demnrrer— -to  articles  of  impeachment,  743. 

if  i;o.impeachment,  overruled,  must  answer*  744iL 

to  accusation  against  officers,  762,  763. 

pleading  on  part  of  defendant,  1002. 

to  indictment,  when  put  in,  1003. 

grounds  of,  1004.   . 
ow  put  in,  and  its  form,  1005. 

when  heard,  1006. 

judgment  on,  1007.  ^ 

when  allowed,  bar  to  another  i>rosecution,  1008. 

resubmission  of  case  to  grand  jury  after,  1009. 

when  defendant  discharged  on,  1009. 

if  disallowed,  1011. 

when  grounds  of,  must  or  may  be  taken,  1012. 
Denial— of  accusation, -762. 

form  of,  763. 

manner  of,  764. 
Depose— embraces  every  mode  of  written  statement,  7. 
Deposit— officer  receiving,  in  insolvent  bank,  562.  [Bepealed.] 

instead  of  bail,  when  and  how  made,  1295. 1296. 

how  to  be  applied,  1297. 

when  forfeital,  how  disposed  of,  1306. 
Deposition— when  deemed  complete,  124. 

of  informers  of  threatened  offense,  702. 

of  complainant,  811. 

such  must  contain  what,  812. 

must  be  read  to  defendant  on  examination,  364. 

in  cases  of  homicide,  869. 
•        by  whom  and  how  kept,  870. 

to  be  returned  to  court,  883,  941. 

of  witnesses;  on  conditional  examination,^  1343. 

such  to  be  transmitted  to  clerk,  1344. 

when  may  be  read  in  evidence,  1345  1362. 

of  imprisoned  witness,  1346. 

of  charges  against  corporations,  1394. 

defectively  entitled,  1401. 

for  search  warrant,  to  contain  what,  1527. 

such  to  be  returned  to  county  court,  1541. 

See  Examination  on  Commission,  1349-62. 
Desertion— see  Abandonment;  Seamen. 
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Detainer— unlawful,  $418. 

Dies— making  or  possessing,  for  connterfelting,  480. 

Direetor— of  corporations,  defined,  672. 

See  CospoBATioNS. 
IHmharee— one  of  seTcral  defendants,  for  witness,  1099,  1100 

cd^ct  of  such,  1101. 

of  jury  in  certain  cases,  1113,  1139,  1140, 1141, 1143. 

of  defendant,  862,  871, 1164, 1188, 1262, 1384, 1487, 1488. 

of  fugitives  from  justice,  1555. 
Disease— public  exposure  of  persons  afflicted  with  contagious, 

394. 
Disfranchisemept— of  legislator,  86. 

for  embezzlement  or  falsifying  accounts,  424, 614. 

fighting  duel,  228. 
Disi^iiao— wearing  of,  185. 
Disinterment  of  Bodies— see  Statutes,  p.  743. 
Dismissal— of  charge  by  grand  jury,  e^t  of,  942. 

of  an  appeal,  1248,  1249. 

of  action,  when  may  occur,  1382. 

of  action  in  misdemeanor,  bar  to  another  prosecution* 
1387, 
Disorderly  House- keeping,  316. 
Dispersal— of  unlawful  assembly,  409,  410. 
Disposal— of  property  stolen  or  embezzled,  sec.  1407  to  1413. 

of  fines  and  forfeitures,  1307,  1570. 

of  issues  on  calendar,  1048. 
District  Attorney— disclosing  fact  of  indictment  found,  168. 

must  bring  action  on  undertaking,  712. 

proceedings  for  removal  of,  771. 

must  open  cause,  1093. 

if  fails  to  attend  court,  it  may  appoint,  1130. 

duty  of,  on  an  inquisition,  1222. 

dismissal  of  action  on  application  of,  1385. 

duty  of,  when  fugitive  from  justice  arrested,  1554. 
Disturbance— of  religious  meetings,  302. 

of  lawful  meetings,  59. 

of  certain  public  meethigs,  403, 

of  legislature,  82. 

of  court,  710. 

of  the  peace,  415. 
Docket— of  justice  and  police  court,  how  kepi,  1428. 
Documents— Seo  Wbttten  Instbument. 
Dogs — ^when  considered  as  property,  491. 

See  Animals. 
Doubt— as  to  guilt  of  defendant,  1096. 

as  to  degree  of  crime,  1097. 
Druggist— set)  Apothecaby. 
Drug»— administering  stupefying,  with  evil  Intent,  222, 

apothecary  omittiiig  to  or  wrongfully  labeling,  880. 
Pen.  Code.— 66. 
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2)nigt — ConJUrvued, 

adalterating,  &  382. 
Dnuikeimes»— see  Imtoxxoatzon. 
Puel— defined,  226. 

punishment  for  fighting,  with  fatal  result,  226. 

pnnishment  for  fighting,  or  challenge,  227. 

persons  fighting  disfranchised,  228. 

posting  for  not  fighting,  229. 

dn^  ox  officers  to  prevent,  280. 

leaving  State  to  evade  laws  against,  231. 

witnesses  to,  232,  780. 

in  certain  cases,  jnrisdiction  of  indictment  for,  779. 
Durew— when  a  defense  for  crime  committed,  26. 
Editon— liabiUty  of,  for  Ubel,  253. 
Eel  Biver— act  to  regulate  fisheries  in,  continued  in  force* 

subdivision  12,  23. 
Election— violation  of  laws  of,  by  officers,  41. 

false  registration,  42. 

refusal  to  be  sworn  bv  or  to  answer  Judges  of,  43. 

illegal  Toting  at,  45,  46. 

procuring  illegal  votes  at,  47. 

misconduct  by  inspectors  of,  49. 

changing  or  altering  ballots  or  returns  by  officers  of  » 48. 

forging  or  alteringlretums,  50. 

adding  to  or  subtracting  from  votes  siTen  at,  61. 

accessories  to  violations  of  laws  of,  62. 

intimidating  and  corrupting  electors,  63. 

unlawfully  furnishing  money  for,  54. 

oflkrs  to  procure  offices  for  electors,  65. 

communicating  such  offer,  56. 

betting  on,  60. 

violating  any  provision,  61. 

ticket  not  conforming  to  laws,  62. 
EleotioxL— extortion  from  candidate,  see  Statutes,  p.  729. 

assessment  for  nomination,  see  Statutes,  p.  729. 
ElectiYe  Franohise— crimes  against,  section  41  to  6i« 
Electors— preventing,  from  attending  meetings,  68. 

intimidating  and  corrupting,  63. 

ofElaring  to  procure  offices  for,  65. 
Embankments— miuring  or  destro^g,  607. 
Emhssslement— of  accounts  by  publio  officer,  424. 

defined,  603. 

when  officer  guilty  of  ,  604. 

when  carrier  guiltv  of ,  605. 

when  trustee,  banlcer,  etc.,  guilty  of,  606. 

when  bailee,  tenant,  or  lodger  guilty  of,  607. 

when  derk,  agent,  or  servant  guilty  of,  608. 

distinct  act  of  taUng  not  necessary,  609. 

eridence  of  debt  subject  of,  610.  , 
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Embesilexnent— Con^nueef. 

claim  of  tiUe  ground  for  defense,  $  511. 

intent  to  restore  property  no  defense,  612. 

actual  restoration  ground  for  mitigation  of  punislimen^ 
613. 

inmishment  of ,  514. 

Jurisdiction  of  indictment  for,  in  certain  case*  786. 

pleading  in  an  indictment  for,  967. 

allegation  of  how  sustained,  1181. 
Embracery— punishment  of,  92, 95. 
Emigration— refusal  to  sell  tickets  to  passengers,  see  Statutes^ 

p.  7x9. 

Error— in  indictment,  does  not  invalidate,  960. 

in  pleading,  1401. 
Escape— of  prisoner  from  State  Prison,  105. 

attempt  to,  106. 

from  other  than  a  State  Prison,  107. 

officers  suffering  convicts  to,  108. 

assisting  prisoner  to,  109, 

carrymg  into  prison  implements  fior  aiding,  110. 

costs  on  trial  for.  111. 

recapture  of  person  arrested,  having  made,  B5L 

doors  and  windows  may  be  broken,  when,  855. 

jurisdiction  of  indictment  for,  787. 
Evidence— offermg  false,  132. 

preparing  false,  184. 

destroying,  135. 

what  receivable  before  grand  Jury,  919. 

grand  jury  not  bound  to  hear  certain,  920. 

degree  of,  to  warrant  indictment,  921. 

what  may  be  introduced  to  sustain  pleaof  not  goiliy,  1020. 

rules  of,  on  trial  of  challenge,  1082. 

rules  of,  in  criminal  actions.  1102. 

on  trial  for  treason,  1103. 

on  trial  for  conspiracy,  llOi. 

on  trial  for  bigamy,  1106. 

on  trial  for  forgery,  1107. 

on  trial  for  abortion  and  seduction,  1108. 

on  trial  for  selling,  etc.,  lottery  tickets,  1109. 

of  false  pretenses,  1110. 

if,  shows  higher  ofi^nse,  proceedings  thereon,  1112.  [Be* 
pealed.] 

when  dosed  on  ether  side,  court  may  advise  acquittal, 
1118. 

depositions  of  witnesses,  when  admitted  as,  13l5. 
Devimitions  of— judicial  evidence,  G.  C.  P.,  1823.  Appendix* 

Eroof,  id.  1824. 
iw  of  evidence,  id.  1825. 
degree  of  certainty  required,  id.  1826. 
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original  eyidenoe,  id.  §  1829. 

sepondary  evidence,  id.  1830. 

direct  evidence,  id.  1831. 

indirect  evidence,  id.  1832. 

indirect  evidence  classified,  id.  1957. 

primary  evidence,  id.  1833. 

partial  evidence,  id.  1834. 

satisfactory  evidence,  id.  1835. 

indispensaole  evidence,  id.  1836. 

conclusive  evidence,  id.  1837, 

conclusive  evidence,  how  restricted,  id.  1978. 

cumulative  evidence,  id.  1838. 

corroborative  evidence,  id.  1839. 

inference  defined,  id.  1958. 

presumption  defined,  id.  1959. 
Deobzb  of  Fboof— what  required  to  establish  fact,  O.  C.  P.« 
1826.    Appendix. 

kinds  of  evidence,  id.  1827. 

degrees  of  evidence,  id.  1828. 

one  witness,  when  sufficient  to  proof  a  fact,  id.  1844. 
OfKSX&hJj  Pbinoiplxs— direct  evidence,  what  sufficient  to 
jprove  a  fact,  0.  0.  P.,  1844.    Appendix. 

testmiony  confined  to  personal  knowledge,  id.  1845. 

testimony  to  be  in  presence  of  persons  affected,  id.  1846. 

witoess  presumed  to  speak  the  truth,  id.  1847. 

presumption,  how  repelled,  id.  1847,  2051,  12052. 

one  person  not  affected  by  acts  of  another,  id.  1848. 

declarations  of  predecessors  in  tide  as,  id.  1849. 

declarations  which  are  part  of  transaction,  id.  1850. 

evidence  relating  to  third  person,  when,  id.  1851. 

declaration  of  decedent,  evidence  of  pedigree,  id.  1852. 

declarations  of  decedent,  evidence  against  successor,  id. 
1853. 

part  of  transaction  proved,  the  whole  admissible,  id.  1854. 

contents  of  writing,  how  proved,  id.  1855. 

agreement  in  writinia^,  deemed  the  whole,  id.  1856. 

construction  of  writing,  relates  to  place,  id.  1857. 

construction  of  statutes  and  instruments,  rule  of,  id.  1858. 

intention  of  Legislature  or  parties  to  be  pursued,  id,  1859. 

circumstances  to  be  considered,  id.  1860. 

terms  to  be  construed  by  general  acceptation,  id.  1861. 

written,  to  control  printed  words,  in  blank  form,  id.  1862. 

persons  skilled  to  decipher  characters,  id.  1863. 

of  two  constructions,  which  to  be  preferred,  id.  1864. 

written  instrument  construed  as  understood  by  parties, 
id.  1865. 

construction  to  be  in  favor  of  natural  right,  id.  1866. 

material  allegations  only,  need  be  proved,  id.  1867. 
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evidence  to  be  releyant  to  questionsin  dispute,  id.  ( 1868. 

eyidenceon  collateral  questions  in  discretion  of  courtr 
id.  1868. 

afi&rmative  allegations  only  to  be  proved,  id.  1869. 

facts  'which  may  be  proved  on  trial,  id.  1870. 

judicial  notice,  of  what  facts  court  will  take,  id.  1875. 

persons  who  cannot  testify,  id.  1880. 
EiEa>s  AND  Deqbees  of  Evidence— knowledge  of  court,  facta 
within,  C.  0.  P.,  1875.    Appendix. 

acknowledged  writings  as  evidence,  id.  1951. 

entry  in  court  minutes,  id.  1376, 1429. 

of  material  objects  presented  to  the  senses,  id.  1951* 

when  an  inference  arises,  id.  1060. 

presumption,  when  may  be  controverted,  id.  1961. 

specification  of  conclusive  presumptions,  id.  1962. 

specification  of  controvertiole  presumptions,  id.  1963. 

what  evidence  indispansable,  id.  1967. 

perjury  and  treason,  evidence  required  to  prove,  id.  1968w 
Stajtutb  op  Fbauds— will,  to  be  writmg,  C.  C.  P.,  1969.  Ap. 

revocation  of  will,  what  required  to  prove,  id.  1970. 

transfer  of  real  property,  evidence  required,  id.  1971-72. 

agreement  not  in  writing,  when  invahd,  id.  1973. 

representation  as  to  credit  of  third  party,  id.  1974. 
Pboduotion  of  Evidence— by  whom  to  be  produced,  C.  0. 
P.,  1981.     Appendix. 

writing  altered,  who  to  explain,  id.  1982. 

warrants  to  commit  witnesses,  id.  1994. 

when  witness  prisoner,  id.  1995. 

manner  of  production — testimony,  how  taken,  id.  2002. 

testimony  of  witness  in  State,  id.  2021. 

testimony  of  witness  out  of  State,  id.  2024. 

how  to  procure  testimony  .on  commission,  id,  2036. 

discharge  of  witness,  id.  2070. 

See  Affidavit;  Depositions;  Examination  ow 
Witnesses. 

means  of  production— see  Subf(ena;  Witnesses. 
Effect  of  Evidence— jury  to  judge  of,  0.  0.  P.,  2061.   Ap. 

conclusive  evidence,  jury  not  to  judge  effect  of,  id.  2061. 

to  be  instructed  by  court  as  to,  id.  2061. 
MiscEiiLANEous  Pbovisions  AS  TO  EVIDENCE— occounts,  whcn 
not  admissible,  0.  0.  P.,  454.    Appeiklix. 

an  offer  equivalent  to  payment,  id.  2U74. 

whoever  pays  is  entitled  to  a  receipt,  id.  2075. 

objections  to  tender,  at  what  time  to  be  taken,  id.  2076. 

rules  of  construing  description  of  land,  id.  2077. 

off^r  of  compromise  not  an  admission  of  debt,  id.  2078» 

confession  of  adultery,  effe  ct  of  in  divorce,  id.  2079. 

proceedings  to  perpetuate  testimony— see  Tsbtqionz. 
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administration  of  oaths  and  affirmations— see  Oaxo. 

qnestiona  of  fact  to  be  decided  by  jury,  id.  j&  2101. 

what  questions  to  be  decided  by  court,  id.  2102. 

questions  of  fact  to  be  decided  by  court  or  referee,  id.  2103. 
Szamiziation— 
Ov  CHABGE^when  to  proceed,  860. 

when  completed,  861. 

postponement  of,  862. 

commitmitment  for,  863. 

depositions  of  complainant  and  witnesses  to  be  read  on, 
864. 

defendant  entitled  to  produce  witnesses,  866. 

who  may  be  present  at,  868. 

testimony,  how  taken  and  authenticated,  869. 
Or  Witnesses  Conditionallt— defendant's  right  to,  1835. 

in  what  cases  order  may  be  applied  fpr,  1336. 

application  for,  how  made,  1337. 

application  for,  to  whom  made,  1338. 

oraer  for,  when  granted  and  what  to  contain,  1389. 

must  proceed,  when,  1340. 

when  must  not  proceed,  1341. 

depositions  of  witness  to  be  transmitted,  1344. 
Ov  Commission— of  witnesses  residing  out  of  the  State,  1349. 

order  for,  when  and  by  whom  may  be  applied  for,  1350. 

commission  defined,  1851. 

application  for  such  order,  how  made,  1352. 

application,  to  whom  made,  1353. 

order  for,  when  granted,  1354. 

interrogatories,  how  settled  and  allowed,  1355. 
8ee  CoioMissioN,  1357-1361. 
SmoinatiQii  of  Witnesses— oral  examination  defined,  C.  0.  P.. 
2005.    Appendix. 

order  of  proof,  how  regnlaied,  id.  2042. 

when  witness  may  be  excluded,  id.  2043. 

coiurt  may  control  mode  of  interrogation,  id.  2044. 

direct  and  cross-examination  definra,  id.  2445. 

leading  question  defined,  id.  2046. 

witness  may  refresh  memory  bv  notes,  when,  id.  2047. 

cross-examination,  as  to  what.  Id.  2048.  i 

purty  producing  not  allowed  to  lead  witness,  id.  2049. 

witness,  when  and  how  examined,  id.  2050. 

how  impeached,  general  reputation,  id.  2051. 

impeachmentof  witness,  inoonsistentstatements,  id.  2052. 

evidence  of  good  character,  when  allowed,  id.  2053. 

writing  shown  to  witness  subject  to  inspection,  id.  2054. 
See  WiTMEsaES. 
Bzuninen,  jBtate  Board— member  of,  violating  laws  relating 

to,  441. 
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Exceptionf— to  challeiige,  and  denial  of,  $  1077. 

not  taken  on  trial,  but  which  may  be  taken  by  both,  1172. 

■not  token  on  trial,  but  which  majr  be  taken  by  deft.,  1173. 

such,  when  and  how  settled,  1174. 

need  not  be  taken  to  written  charges,  1176. 
See  Bill  of  Exceptions. 
Ezeoatioii— procuring,  of  innocent  persons,  128. 
Of  Judgment— authority  for,  1213. 

of  fine,  1214. 

of  fine  and  imxnrisonment,  1215. 

of  death,  1217. 

suspension  of  capital,  1220. 

suspended  on  appeal  by  order  of  Supreme  Oourt  or 
Judge  only,  1248. 

if  insane,  not  executed,  1224.  I 

if  «enciente,"  proceedings,  section  1226-26.  •  { 

certificate  of  appeal  stays  execution,  when  filed,  1243.  j 

duty  of  sheri£f  under,  1244. 

to  restore  defendant,  1245.  { 

of  death  sentence,  how  completed,  1228. 

of  death  sentence,  where  to  take  place,  etc.,  1229.  | 

ExeontiYe  Power  of  the  State— all  offenses  against,  enumer-  i 

ated  from  section  65  to  77. 
Exemption— issuing  false  certificates  of,  649. 

not  a  ground  of  challenge  to  juror,  1075. 
Exoneration  of  Bail— see  Bail. 
Experts— as  witnesses  on  trial  for  forgery,  1107. 
Explosion — death  from,  368. 
Expenses — of  insane  defendant  committed  to  asylum,  who 

pays,  1373. 

of  arresting  fugitives  from  justice,  1557. 
Exposure — of  persons  affected  with  contagious  disease,  394. 

See  Indecent  Exposube. 
Extortion— by  executive  or  ministerial  officers,  70. 

defined,  518. 

what  tiireats  may  constitute,  519. 

punishment  of,  520'  521. 

obtaining  signature  by  extortionate  means,  522. 

sending  threatening  letters  with  intent  to  commit,  523. 

attempts  to  commit  by  verbal  threats,  524. 

from  candidate,  see  Statutes,  p.  729. 
Eact— see  issues  of,  1014,  1042. 
False  CertiflQcate— by  public  officer,  167. 
Ealse  Claims— presenting  to  public  officer  for  payment,  72. 
Ealse  Imprisonment— defined,  236. 

pumshment  of,  237. 
Palie  jPersonation— marrying  under,  528. 

in  other  cases,  529. 

recelying  property  under,  530. 
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Pftlae  Pretenses— as  to  birth  of  child,  &  156. 

conspiracy  to  obtain  property  under,  182. 

obtaining  property  under,  532. 

married  persons  selling  lands  under,  534* 

etidence  of,  1110. 
raise  Statement— to  affect  market  price,  395. 
False  Weights  and  Measuree— defined,  552. 

using,  553. 

stamping  on  casks  or  packages.  554. 

in  sales  by  ton  or  pound,  555. 
falsifying— evidence,  from  section  132  to  138. 

recoixls  and  documents,  from  section  113  to  117. 
Fear— as  an  element  of  robbery,  212. 
Fees,  Excessive— public  officer  receiying,  70. 
Felony— defined,  17. 

punishment  of,  18. 

limitation  of  action  for,  800. 

person  charged  with,  must  be  taken  before  whom,  821. 

persons  jointly  charged,  1096-1100. 
What  abb  Felonies — abduction  of  women,  265. 

abduction  for  prostitution,  267. 

abduction  of  children,  278. 

abortion,  274. 

adding  to  or  subtracting  Totes,  51. 

administering  poison,  216. 

administering  stupefying  drugs,  222. 

aiding  violation  of  election  laws,  52. 

altering  draft  of  bill  or  resolution,  83, 

altering  enrolled  copy  of  either,  84. 

altering  brands,  357. 

arson,  455. 
-  asking  or  receiving  bribes  by  officer,  68. 

assaults  to  murder  or  kiU,  217. 

assaults  to  rape  and  other  crimeSj  220. 

assaults  with  caustic,  etc.,  244. 

assaults  with  deadly  weapons,  245. 

assisting  prisoner  to  escape,  109. 

attempts  to  escape  State  Prison,  106. 

attempted  fraudulent  recovery  of  insurance,  649. 

attempts  to  commit  crimes,  663,  664. 

attempts  to  commit  crimes  by  poison,  216. 

attempts  to  commit  crimes  by  deadly  weapons,  217* 

bigamy,  283,  284. 

bribes  of  members  of  the  Legislature,  57. 

bribe,  givinp:  or  offering  to,  85. 

bribes,  receiving  by,  86. 

bribes  of  executive  officers,  67. 

bribes,  attempts  with  jurors,  95. 

bribes  of  common  council,  supervisors,  etc.,  165. 
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bribes,  receiving  by  Judges,  etc.,  $  93. 
burglary,  460. 

burning  insured  property,  548. 
burning  building  not  subject  of  arson,  600, 
carrying  into  prison  aids  to  escape,  110. 
changing  ballots  or  returns,  48. 
child  stealing,  278. 
child  substitution,  157. 
compounding  offenses,  153. 
convict  escaping  State  Prison,  105. 
■counterfeiting  coin,  bullion,  etc.,  479. 
crime  against  nature,  286. 
deserting  child,  271. 
destroying  jails,  606. 
destroying  works  of  art,  etc.,  623. 
destroying  records  by  officers,  113. 
.       dueling,  226,  227. 

embezzlement  defined,  503. 

embezzlement  of  accounts  and  falsifying  fhem,  424. 

extortion  in  certain  cases,  518. 

failing  to  cancel  warehouse  receipt,  582. 

forgery  generally,  uttering  notes,  etc.,  470. 

forgery  of  public  and  corporate  seal,  472. 

forgery  of  I'ecords  and  returns,  471. 

forgery  of  telegrai)hic  messages,  474. 

forgery  of  notes,  bills,  etc.,  and  uttering,  476. 

forgery  of  election  returns,  etc.,  50. 

frauds  in  registering  voters,  42. 

frauds  in  presenting  oills  to  officers  for  payment,  72. 

frauds  regarding  birlh  of  infant,  156. 

.'frauds  in  organizing  corporations,  558. 

giving  bribes  to  members  of  the  Legislature,  85. 

giving  bribes  to  judges,  jurors,  referees,  etc.,  92. 

giving  bribes  to  common  council,  supervisors,  etc.,  165« 

Sand  larceny,  487. 
.ving  fraudulent  blank  license  receipts,  482. 
housebreaking,  461. 
illegal  voting,  45,  61. 
incest,  285. 

improper  attempt  to  influence  Jurors,  95. 
issuing  fictitious  bills  of  lading,  677. 
issuing  fictitious  warehouse  receipts,  578. 
issuing  and  circulating  paper  monev,  648. 
injuring  danis,  levees,  aqueducts,  etc.,  607* 
iniuring  written  instruments,  617. 
luring  highways,  private  ways,  etc.,  588. 
[uring  railroads  and  raUroad  bridges,  587* 
ipping,  207. 


790  FELonr. 

Jtelm.J'^ConHnued, 

laroeny,  grand,  $i87. 

larceny  out  of  State  of  properly  received  in,  497* 

larceny  records  by  officers,  118. 

leaving  State  to  fight  duel,  281. 

leaving  State  to  engage  in  prize  fight,  414. 

xnaSdng  false  entnes  in  records  or  retams,  471. 

making  fictitious  bills,  476. 

xnaMng  counterfeit  dies  or  plates,  480. 
\  making  false  manifests,  541. 

manslaughter,  192. 

making  or  removing  siepallighis,  610. 
'  married  person  selhng land  by  misrepresentation,  684. 

d  marrying  under  false  personation,  528. 

*  mayhem,  203. 

misprision  of  treason,  88. 

misconduct  of  jurors,  referees,  etc.,  98. 

mock  auctions,  535. 

murder,  187. 

neglect  of  duty  by  board  of  examiners,  441. 

neglect  to  pay  over  money  by  officer,  425. 

ofibring  forged  or  false  instrument  for  record,  115. 

offering  false  evidence,  132. 

officer  refusing  to  surrender  books,  etc.,  76. 

officer  suffering  escapes,  108. 

officer  rceivin^  bribes,  98,  83,  84. 

officer  neglectmg  to  pav  over  money,  425. 

officer  buying  scrip  or  being  interested  in  contracts,  71. 

pezjury,  118. 

perjury,  subornation  of,  127. 

possessing  counterfieit  bullion,  479. 

possessing  forged  notes,  475. 

preventing  meeting  of  Legislature,  81. 

preparing  false  evidence,  184. 

poisoning  food,  medicine,  water,  etc.,  347. 

procuring  execution  of  innocent  person,  128. 

prize  fighting,  412, 414. 

rape,  261. 

resisting  process,  411. 

rescuing  prisoners,  101. 

robbery,  211. 

seduction,  266. 

seling  land  twice,  688. 

selling  hypothecated  or  pledged  proper  ty^  581. 

treason,  87. 

treason,  misprision  of,  88. 

using  gunpowder  in  certain  way,  etd^  601.  i 

vessel  willfully  destroying,  539,  540. 

violating  sepalture,  290,  291. 
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violating  election  laws,*  $  61. 

violation  of  laws  against  dealing  in  scrip,  71. 
Females— procuring,  under  seventeen,  to  perform  in  pabliOy 
806,  d07« 

abdnction  of,  265. 

abdnotion  of,  for  purpose  of  prostitation,  267. 

playing  where  liquors  are  sold,  806. 
Fences— tearing  down  to  pass  throu^^HncLosnre,  seeSuruTES, 

pp.  715,  725. 
Ferry— maintaining  unlawfully,  886. 

violation  of  conditions  of  undertaking  to  keep.  887. 

neglecting  to  pay  toll  for  crossing,  389. 
Fiotitioiui  Name— proceedings  when  defendant  indicted  hjt 

953,  989. 
Fines— officer  failing  to  pay  over,  collected,  427. 

maybe  added  to  imprisonment,  672. 

duration  of  imprisonment,  until  paid,  1205, 1456. 

Judgment  to  pay,  constitutes  a  lien,  1207. 

judgment  to  pay,  how  executed,  1214, 1215, 1454. 

imposed  on  corporations,  how  collected,  1395. 

disposition  of,  1457, 1570. 
Fire— setting  woods  on,  384. 

obstructing  attempts  to  extinguish,  885. 

prisoners  may  be  removed  in  case  of,  1607. 

Liroeny  of  goods  saved  from,  in  San  Francisco,  500. 

destruction  of  forests  by,  see  Statutes,  p.  713. 

on  departing  from  camp,  see  Statutes,  p.  725. 
Firearms— selling  to  Indians,  398. 

Fire  Department— officers  of,  issuing  false  certificates  of  ex- 
emption, 649. 
Fiih— protection  of,  from  section  631  to  637 ;  act  continued 
in  force,  23. 

trout,  not  to  be  taken  at  certain  seasons,  631 ;  act  con- 
tinued in  force,  23. 

trout,  not  to  be  taken  except  by  hook  in  certain  coun- 
ties, 632. 

trout,  not  to  use  nets,  etc,  633. 

salmon,  not  to  be  taken  at  certain  season,  634. 

taking  or  destroying  by  explosives,  etc.,  635. 

owners  of  dams  to  provide  fish  ladders,  etc.,  637. 

permanent  contrivances  for  catching,  636. 

acts  relating  to,  continuedin  force,  subdivisions  8-12,  23. 

oat  fish,  see  Statutes,  p.  747. 

fishways,  maintenance  of,  see  Statutes,  p.  747. 

fishing  by  aliens,  see  Szaxoteb,  p.  748. 
Fiztnres— larceny  of,  495. 
Food— adulterating,  etc.,  382. 

disposing  ox  tainted,  383. 
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Force— what  degree  of,  xnaj  be  used  in  xnaMng  arrest,  (  SlSn 
Forcible  Entry  and  Detainer— punishment  of,  418. 
Forei^  Convicts— importing,  173. 
Foreign  Law — acts  punishable  under,  655.; 
Foreman  of  Grand  Jury— appointment  of,  902. 

oath  of,  903. 

may  administer  oath  to  witnesses,  918. 
Forests  of  State,  Etc.— firing,  act  of  1872,  p.  713. 
Forfeiture — 
Op  Pbopebtt — conviction  of  crime  does  not  work,  677. 
Or  Bail  on  Deposit— in  what  cases  and  how  ordered,  130S. 

when  and  how  discharged,  1305. 

to  bo  enforced  by  action,  1306. 

how  disposed  of,  1307,  1570. 
Forfeiture  or  Office— for  acting  without  qualifying,  65, 

by  members  of  the  Legislature,  88. 

for  conviction  of  crimes,  98. 

for  inhumanity  to  prisoners,  147. 

for  violation  of  duties,  661. 

for  asking  or  receiving  bribes,  68. 

for  receivm^  rewards  for  deputation,  74. 
Forgery— of  election  returns,  50. 

offering  forged  instruments  for  record,  115. 

of  trade  marks,  350. 

of  State  revenue  stamps,  437. 

of  wills,  conveyances,  notes,  bonds,  etc.,  470. 

of  records,  470. 

of  public  and  corporate  seals,  472. 

punishment  of,  473. 

of  tele^aphio  messages,  474, 

possessm^  or  receiving  forged  notes,  etc.,  475. 

pleading  in  an  indictment  for,  in  certain  cases,  965. 

exidence  of  experts  on  trial  for.  1107. 
Form— of  warrant  of  arrest,  814, 1427. 

of  commitment,  863,  872,  873,  877. 

of  bench  warrant,  935,  981,  1197. 

of  indictment,  951. 

of  under  taking  on  bail,  1278,  1306. 

of  subpcena.  1327. 

of  summons  against  corporations,  1S91. 

of  coroner's  warrant,  5118. 

of  search  warrant,  1529. 
Fraud— management  corporation,  from  section  557  jto  572. 

in  concealing  property,  154,  155. 

as  to  birth  of  child,  156. 

in  special  partnership,  358. 

to  anect  market  price,  395. 

in  subscriptions  of  stock  of  corporations,  557. 

in  procuring  organization  of  corporations,  etc.,  558, 
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in  keeping  aoconnts  of  corporations,  $  663. 

in  fitting  out  Teasels,  641. 

destroying  vessels,  539. 

legarding  wrecked  property,  644. 

destroying  insured  properly,  648. 

in  presenting  proois  oi  pronerty,  649. 

in  packing  extraneous  subsmnces  with  goods,  SSI* 
Trandnlent  Coneeal]nent--of  property  by  debtor,  164. 

of  property  by  defendant,  156. 
Frandident  Gdnveyanoes— penalty  for  being  a  parly  to,  631. 
Frandnlent  Insolvencieft— oy  corporations,  etc.,  from  section 

557  to  572. 
Praudnlent  Bociiments— issuing,  etc,  677,  583. 
Freehold— malicious  injury  to,  602. 
Freights  and  Fares — overcharges  by  railroad  officer,  525. 
Fngmves  from  Jnstioe — ^rewards  for  apprehension  of,  1547. 

from  another  State,  when  to  be  deuvered  up,  1548. 

magistrate  to  issue  warrant,  1549. 

arrest  and  commitment  of,  1550,  1551. 

admission  of,  to  bail,  1552. 

district  attorney  to  be  notified  of  arrest  of,  1663. 

duty  of  district  attorney  in  regard  to,  1564. 

when  must  be  discharged,  1555. 

proceedings  against,  to  be  transmitted,  1566. 

&om  this  State,  1557. 

expense  incurred  in  arresting,  1557. 

no  fee  or  reward  for  arresting,  1558. 
Funding  Acts— continued  in  force,  subdivision  3»  23. 
Gambling  or  Gaming—prohibited ;  penalty  for,  380. 

permitting,  in  house  owned  or  rented,  331. 

winning  by  fraudulent  means,  832. 

witness  to,  neglecting  or  refusing  to  attend  trial>  333« 

Privilege  of  witness  to,  334. 
uties  of  officers  in  regard  to,  335. 

enticing  to  visit  place  of,  318. 
Game— violating  laws  ibr  preservation  of  ,  626-681. 

having  in  possession  during  time  of  prohib'dkUling,  629. 
Gas— stealing,  498. 

Gas  Pipes— injuring  or  obstructing,  624. 
Gender— words  in  masculine  include  feminine,  7. 
Gift  Enterprise— see  Lotteby. 
Glanders — sale  or  exposure  of  animals  having,  400,  401. 

animals  having,  400. 
Gold  Bust— larceny  of,  see  St/ltutes,  p.  716. 
Gpod  Behavior— see  Convicts. 
Governor— may  order  out  troops  to  aid  in  executing  process,  725* 

may  in  certain  cases  declare  county  in  insuizeotion,  732* 

may  revoke  such  proclamation,  733. 
PxN.  Code.— 67. 
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duties  of  in  regard  to  death  sentenoe,  $&  1218, 1219. 

may  grant  commiitationB,  reprieyes,  and  pardon,  1417. 

power  of,  in  conyictions  of  Treason,  1418. 

to  commnnioate  toLe^slaVe  pardons,  etc.,  granted,  1418i. 
Grand  Juror— acting  after  ^lalleDge  has  been  allowed  164. 

disclosing  fact  of  indictment  having  been  found,  168. 

disclosing  what  transpired  before  we  grimd  joiy,  169. 

oath  of,  904. 

SeeCHAixENOB;  Gband  Juby. 
Grand  Jury— >may present  accusation  agamst  pablic  officer,  758. 

formation  of,  provided  for,  893. 

who  may  challenge,  894. 

cause  of  challenge  to  panel,  895. 

cause  of  challenge  to  mdividual  juror,  896. 

challenge,  how  taken  and  tried,  897. 

decision  upon  challenge,  898. 

efEbct  of  aliowing  challenge  to  panel.  899. 

efiect  of  allowing  challenge  to  juror,  900. 

objections  to,  can  only  be  taken  by  challeDge,  901. 

appointment  of  foreman  of,  902. 

oath  of  foreman  of,  903. 

oath  of  members  of,  904. 

charge  of  the  court  to,  905. 

retirement  and  discharge  of,  906. 

special,  907. 

order  for  special,  908. 

order  for  special,  how  executed*  909. 

special,  how  formed,  910. 

powers  of,  915. 

presentment  by,  defined,  916. 

indictment  by,  defined,  917. 

foreman  may  administer  oath  to  witness,  918. 

evidence  receiyable  before,  919. 

not  bound  to  hear  certain  evidence,  920. 

degree  of  evidence  to  warrant  indictment,  921. 

jurors  must  declare  their  knowledge  as  to  crimes,  922. 

must  inquire  into  cases  of  persons  imprisoned,  928. 

entitled  xo  access  to  public  prisons,  924. 

wtoi  and  from  whom  may  ask  advice,  925. 

who  may  be  present  at  sessions  of,  925. 

secrets  of,  to  be  kept,  926. 

juror  not  to  be  questioned  for  his  conduct,  927. 

to  examine  books  and  accounts  of  county  officers,  928* 

presentment  by,  must  be  by  twelve  members,  931. 

indictment  by,  must  be  by  twelve  members,  940. 

charge  can  be  resubmitted  to,  942. 

to  investigate  charges  against  oorporationsy  1395. 

interpreter  for,  see  Szatdtbs,  p.  715. 
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See  GBAin>  Jubob;  GHALUSNais. 
Grand  Larceny— see  Laboent. 
Graves— eee  Sepultube. 
Guard— for  jails,  <^  1610. 
Guide  Boards— injuring,  590. 

Guilt— reasonable  doubt  as  to,  ground  for  acquittal,  1096. 
Gunpowder— keeping,  unlawfully,  875. 

using,  in  destroying  and  injuring  buildings,  601. 
Habeas  Corjpus,  Writ  of— refusal  to  issue  or  obey,  36. 

recontining  persons  discharged  upon,  363. 

concealing  persons  entitled  to  benefit  of,  364. 

bail  ou,  1286. 

who  may  prosecute,  1473. 

application  for,  how  made,  1474. 

by  whom  issued  and  to  whom  returnable,  1475. 

must  be  granted  without  delay,  1476. 

to  contain  what,  1477. 

how  served,  1479. 

disobedience  to,  1480. 

return,  what  to  contain,  1480. 

body  must  be  produced^  when,  1481. 

when  hearing  may  proceed  without  the  body,  1482. 

hearing  on  return,  1483. 

proceeding  on  hearing,  1484. 

when  court  may  discharge  the  parly,  1485. 

when  to  remand  the  party,  1486. 

grounds  of  discharge  in  certain  cases,  1487,  1488 

for  purposes  of  bail,  1489. 

judge  may  take,  1491. 

judge,  when  to  remand,  1492. 

disposition  of  party  pending  proceedings  on  return,  1494» 

defect  in  form  of,  wnen  immaterial,  1495. 

imprisonment  after  discharge  on,  1496. 

may  issue  in  Cortain  cases,  14971 

service  of,  1502. 

by  whom  issued  and  when  returnable,  1503. 

where  returnable,  1504. 

damages  for  failure  to  obey,  1505. 
Health  Laws— violation  of,  377. 

neglecting  to  perform  duties  under,  378. 
Higher  Oflbnse-than  charged,  proceedings  for,  1112. 
Highways— railroad  crossing,  neglecting  to  sound  bell  or 

whistle,  390. 

racing  on,  396. 

malicious  injury  to,  588. 
Home  of  the  Inebriate— act  continued  in  force,  23. 
Homicide — excusable,  195. 

dtifiable,  196,  197. 
e  fear  does  not  justify,  198. 
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JTistifiable  and  ezcnfiable,  not  puniBhable,  $  199.  j 

attempts  to  commit,  216.  | 

assaults  to  commit,  217. 
.    KiTBDEB— defined,  187. 

degrees  of,  189. 

punishment  of,  190. 

assault  with  intent  to  commit,  217. 

jurisdiction  of  indictment  for,  in  certain  cases,  790. 

limitation  of  action  for,  799. 

when  burden  of  proof  shifts  in  trials  for,  1105. 
MAmsLAUOHTEB-^denned,  192. 

voluntary  and  involuntary,  192. 

punishment  of,  193. 

party  injured  must  die  within  a  year  and  a  day,  19i« 
Honri  of  Labor— by  minors,  not  required,  651. 

on  public  works,  act  of  1872,  p.  715. 
.Horse  Baoin^— see  Bacino. 
Eouse—keepmg  disorderly,  816. 

enticing  to,  266. 

admission  of  minor  to,  809. 
Honiebroaking— see  Bubolabt. 
Home  of  Correction,  see  Statutes,  p.  736. 
House  of  111 -Fame— see  Bawdt  moxtse. 
Humboldt  Bay— throwing  sawdust  into,  612. 
Hunting— upon  inclosed  lands  without  permission,  see  Stat- 
utes, p.  725. 

injury  to  animal  of  another,  see  Statutes,  p.  725. 
Husband  and  Wife — selling  lands  under  false  pretenses,  531. 

when  are  incompetent  witnesses,  1322. 
Idiots— incapable  of  commiting  crime,  26. 
Ignoranee  ot  Fact— a  defense  for  crime  committed  under,  26. 

See  KiSTAEB. 
ni- Fame— keeping  or  residing  in  house  of,  315 ;  23. 
Impeachment— right  of,  preserved,  10. 

certain  officers  liable  to,  737. 

articles  of,  how  prepared,  738. 

must  be  tried  by  the  Senate,  738. 

articles  of,  to  whom  delivered,  739. 

time  of  hearing,  710. 

service  on  defendant.  741. 

proceeding  on  failure  to  appear,  742. 

defendant  may  answer  or  demur  to,  743. 

if  demurrer  overruled,  must  answer,  744. 

senate  must  be  sworn  on  trial  of,  745. 

two  thirds  necessary  to  conviction,  746. 

judgment  on  conviction,  how  pronounced,  747,  748. 

nature  of  judgment,  749. 

officer  on  izial  by,  disqualified  until  acquitted,  751. 
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yacancy  thus  occurring,  how  filled,  (751  i 

of  Lieutenant  Qoyemor,  752.  i 

not  a  baf  to  indictment.  753. 
Implements— possession  of  burglarious,  466. 
Impriflonment— second  term  of,  when  commences,  669» 

for  life,  671. 

when  term  of,  commences,  670. 

fine  ma;  be  added  to,  672. 

civil  rights  suspended  during,  673. 

civil  death  from,  674. 

preceding  sections  limited,  675. 

convict  protected  during,  676. 

forfeiture  resulting  from,  677. 

term  of,  on  certain  judgment,  when  to  commence,  1206. 

duration  on,  judgment  to  pay  fine,  1206. 

judgment  of,  how  executed,  1215,  1455. 

duly  of  sheriff  on  receiving  copy  of  judgment  of,  1216» 
See  False  iMPBisozmENT. 
Improvements,  Pnblio—inluring,  622.  I 

Incest— p|unishment  of,  28d.  •  | 

jurisdiction  of  indictment  for,  785.  i 

Incloenres— passing  through  and  leaving  open,  pp.  715,  725. 
Indeoent— exposure  of  person,  exhibition,  pictures,  advertise- 
ments, etc.,  811. 

articles  to  be  seized,  812,  313. 

and  destroyed,  314.  ' 

Indians— selling  liquors  to,  397. 

selling  firearms  and  ammunition  to,  898. 

may  take  fish,  636. 
Indictment— disclosing  the  fact  of  its  having  been  found,  by 
juror,  etc.,  168. 

conspiracy  to  procure  false  and  malicious,  182. 

crimes  prosecuted  by,  682. 

impeachment  not  to  bar,  753. 

jurisdiction  of,  kidnapping,  abduction,  etc.,  784. 

jurisdiction  of,  for  bigamy  or  incest,  785. 

jurisdiction  of,  for  escaping  from  prison,  787. 

lurisdiction  of,  for  treason,  788. 

jurisdiction  of,  stealing  properly  out  of  and  bringing  in 
State,  789. 

jurisdiction  of,  for  murder,  where  party  dies  in  this 
Btate,  790. 

jurisdiction  of,  against  accessory,  791. 

former  conviction  or  acquittal,  oar  to,  793,  794. 

when  considered  found,  803. 

what  offenses  must  be  prosecuted  by,  888. 

in  what  court  found,  890. 

defined,  917. 
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degree  of  evidence  to  warrant,  $  921. 

mnst  be  found  by  twelve  jurors,  indorsed,  etc.,  940. 

if  not  found,  depositions  to  be  returned  to  court,  941. 

names  of  witnesses  to  be  placed  at  foot  of,  948. 

proceedings  on,  when  defendant  is  not  in  custody,  945. 

now  presented  and  filed,  944. 

is  first  pleading  by  the  people,  949. 

what  to  contain,  950. 

form  of,  951.  . 

must  be  direct  and  certain,  952. 

when  found  by  fictitious  name,  953. 

must  charge  what,  954. 

time  of  committing  ofEbnse  need  not  be  stated,  955. 

-construction  of  words  used  in,  957,  958. 

when  sufficient,  959,  960. 

what  need  not  be  stated  in,  961. 

pleading,  to  Ubel,  964. 

pleading,  to  forgery,  965. 

pleading,  to  perjury,  966. 

pleading,  to  larceny  or  embezzlement,  967. 

pleading,  to  indecent  exposure,  967. 

■against  several,  970. 

previous  conviction,  how  pleaded,  969.    [Bepealed.] 

principal  and  accessory,  971. 

Accessory  treated  as  principal,  972. 

Accessorv  liable  to,  tnough  principal  has  not  been,  771. 

when  set  aside  on  motion,  995. 

objections  to,  waived,  unless  motion  made,  996. 

motion  to  set  aside,  when  heard,  997. 

if  motion  to  set  aside,  denied  or  granted,  what  proceed- 
ings are  had,  997. 

effect  of  order  for  resubmission,  998. 

whum  order  to  set  aside  no  bar  to  further  prosecution,  999. 

transmission  of  certain,  1028. 

M»unst  Superior  Judge,  1029,  1030. 

ulegation  of  embezzlement  in,  1131. 
Indonement— on  indictment,  940. 

on  order  for  admission  to  bail<  982. 
Inebriate,  Home  of— act  continued  in  force,  28. 
Information — of  threatened  offense,  701. 

of  committed  offense,  must  be  filed,  749. 

what  prosecutions  must  be  by,  889. 

prosecution  by,  682. 

not  barred  by  impeachment,  753. 

for  felony,  wnen  filed,  800.  , 

for  misdemeanor,  when  filed,  801*  ^ 

when  absent  from  state,  802. 

filing  after  examination  and  conmiitment»  809. 


IXFOBMATION — ^INSANE  PEBSONS.  799 

TDfGtmtkiiiim— Continued. 

offenses  prosecuted  by,  $888. 

accusations  against  county  officers,  890. 

the  first  pleading,  919. 

must  contain,  950. 

form  of,  951. 

must  be  direct  and  certain,  952. 

defendant  charged  by  fictitious  name,  953. 

must  charge  but  one  offense,  954. 

allegation  as  to  time  of  offense,  955. 

construction  of  words  in,  957. 

words  of  statute  not  strictly  pursued,  958. 

when  sufficient,  959. 

defects  of  form,  960. 

presumptions  of  latv^  in,  961. 

for  libel,  964. 

for  forgery,  when  subject  of,  withheld,  966. 

for  perjury,  966. 

for  larceny,  967. 

obscene  books,  etc.,  968. 

against  several  defendants,  970. 

when  set  aside  on  motion,  995. 

objections  waived,  if  motion  is  not  made,  996. 

proceedings,  on  motion  to  set  aside,  997. 

order  for  resubmission,  998. 

order  to  set  aside  no  bar  to  future  prosecution^  999. 

demurrer  to,  1004. 

form  of,  1005. 

pleas  to,  1016. 

form  of  pleas  to,  1017. 

of  guilty,  1018. 

of  not  guilty,  1018. 

against  superior  judge,  1029. 

{legations,  how  sustained  in  embezzlement,  1131. 

increase  of  bail  on,  1289. 
Ikformer— of  threatened  offense,  must  be  exam'ed  on  oath,  702. 

of  committed  offense,  must  be  examined  on  oath,  811. 
See  Pbosecutob. 
Inkeeper— refusing  to  receive  guests,  365. 
Iimooence — ^presumed  until  contrary  is  shown,  1096. 
Inquisltioxi — to  bo  held  in  certain  cases,  after  judgment  ol 
death,  1221,  1225. 

duty  of  district  attorney  upon  such,  1222. 
Insane  Asylum— commitment  of  insane  prisoner  to,  1370. 

expenses  of  such,  how  paid,  1373. 

keeping  liquor  within  one  mile  of,  172. 
Insane  Conyiots— disposition  of,  1582. 
Insane  Persons— incapable  of  committing  crimes,  26. 

cruel  treatment  of,  361. 
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cannot  be  tried>  sentenced,  or  punished,  $  1367. 

proceedings  on  judgment  against,  section  1221  to  1224. 

governor  to  appoint  a  day  to  execute,  1224. 

expenses  of  mileage,  etc.,  1373. 
Ziuanity— acquittal  on  ground  of,  1167. 

01  defendant,  when  claimed,  how  determined,  1868. 

order  of  trial  of  question  of,  1369. 

charge  of  the  court  in  such  case,  1369. 
j  yerdict  and  proceeding  thereon,  1370. 

if  defendant  committed  to  asylum  on  ground  of,  bail 
exonerated,  1371. 

must  remain  in  asylum  till  sane,  1372. 
InflolTency,  FraiidQlent---see  Fbattd  ;   Fbaudulent  Convet- 

ANCES. 

Inaolvent  Bank— officer  of,  receiving  deposits  in,  562. 
Inipectors  of  Election — chaiiging  ballots  or  altering  returns,  4S. 

unfolding  or  marking  tickets,  49. 
Ixutnunents,  written— larceny  of,  492. 

completed  but  not  delivered,  larceny  of,  494. 

making,  on  unstamped  pa^r,  438. 

injuring  or  destroying,  617. 
Ininranoe— effecting,  with  foreign  comp'y  not  giving  bond,  439. 

presenting  false  proof  in  support  of  claim  on  policy  of, 
549. 
Ininred  Property— burning  or  destroying,  548. 
Insnrrection — ^resisting  process  in  county  declared  in,  411. 

governor  may  declare  county  in,  when,  732. 

may  revoke  suchjproclamction,  when,  733. 
See  Biot;  Unlawftjl  Assembly. 
Intent— must  be  united  with  act  to  constitute  crime,  20. 

how  manifested,  21. 

how  determined,  where  crime  committed  under  intoxi- 
cation, 22. 

to  defraud,  8. 
Interment— unlawful,  297. 
-  Interrogatoriea— on  an  examination  on  commlBsion,  how  set- 
lied  and  allowed,  1355. 
Interyention  of  Officera— in  what  cases,  697. 

persons  assisting,  justified,  698. 
Intimidation— of  jurors,  95. 

of  electors,  53. 
Intoxication— no  excuse  for  crime,  22. 

acts  of  physicians  under,  346. 

selling  minors  drinks  to  produce ;  see  Statutes,  p.  716. 

of  engineer  in  charge  of  train,  391. 

of  conductor  or  driver,  391. 

train  dispatcher,  891. 

telegraph  operator,  391. 
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intoxication  of  officers,  see  Statutes,  p.  $  746. 
Inventory— of  property  taken  on  search  warrant,  1587* 

copy  of,  to  whom  delirered,  1538. 
Irregularity— dismissal  of  appeal  for,  1248. 
laene  of  Fact— defined,  1041. 

how  tried,  1042. 

of  law  to  be  tried  as  when,  251,  1125. 

la  trial  of  challenge  to  juror,  1061. 

of  facts  denied  in  challenge,  1078. 

how  tried,  1079-81. 
Jail— destroying  or  injuring,  606. 

guard  for,  1610. 

See  County  Jails;  Pbibon. 
Jailer— sufRsring  prisoners  to  escape,  108. 

answerable  K)r  safe  keeping  ot  U.  B.  prisoners,  1602. 

papers  served  on,  for  prisoner,  1609. 
See  Keeper. 
Judges— indictment  or  information  against,  1029. 

See  Maoistbates;  Officebs;  Judicial. 
Judgment— justice  or  constable  purchasing,  97. 

conviction  by,  in  justice's  court,  jury  being  waived,  689« 

on  impeachment,  how  pronounced,  747,  748. 

nature  of  such,  749. 

of  suspension  from  office,  effect  of,  750. 

civil  death  from,  674. 

suspension  of  rights  by,  673. 

fine  may  be  added  to,  672. 

forfeiture  by  law,  677. 

judgment,  when  commenced  to  be  executed,  670. 

of  removal  on  conviction  of  officer,  769. 

how  pleaded,  962. 

on  demurrer,  1007. 

on  special  verdict,  1155 

on  informal  verdict,  1161. 

motion  in  arrest  of,  1185,  1450. 

court  may  cause  an  arrest  of,  without  motioD,  1186. 

effect  of  arresting,  1187. 

appointing  time  for,  1191. 

presence  of  defendant  for,  1193. 

arraignment  of  defendant  for,  1100. 

what  cause  may  be  shown  against  pronouncing,  1201. 

to  be  pronounced,  if  no  cause  shown,  1202. 

to  pay  fine,  duration  of  imprisonment,  1205. 

to  pay  fine,  constitutes  a  lien,  1206. 

entry  of,  1207. 

authority  for  execution  of,  1213. 

for  fine,  how  executed,  1214, 

for  fine  and  imprisonment,  how  ezeoaied»  1215*  . 
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of  imprisonment,  duty  of  BherijBT  on  receiying  copy  of» 
$1216. 

of  death,  warrant  of  execution  on,  1217. 

of  death,  duty  of  judge  on  passing,  1218. 

of  death,  duty  of  governor  on  receiving  copy  of,  1219. 

of  death,  when  suspended,  1220. 

of  death,  how  executed,  1228. 

of  death,  passed  and  defendant  supposed  insane,  inquiry 
to  be  had,  1221. 

proceedings  on  such  inquisition,  1222-24. 

of  death,  in  force  but  not  executed,  proceedings,  1227. 

on  appeal,  1258. 

execution  stayed  by  certificate  of  Supreme  Court  or 
Judge,  1243. 

when  convict  insane,  section  1221  to  1224. 

when  enciente,  sections  1225, 1226. 

on  appeal,  what  may  be  reviewed,  1269. 

may  DO  modified,  amrmM,  or  reversed,  1260. 

of  reversal  on  appeal,  when  discharges  defendant,  1262. 

of  affirmance  on  appeal,  to  be  executed,  1263. 

of  appellate  court,  now  entered  and  remitted,  1264. 

in  justice's  court,  to  be  entered  on  the  minutes,  1453. 

against  prosecutor  to  pay  costs,  1448. 

when  to  be  rendered,  1^. 
Judgment  Boll— what  must  be  entered  on,  1207. 
JunS:  Dealers— buying  from  minors,  501. 

other  sections  apply  to,  502. 

failing  to  keep  register,  339. 

refusal  to  disclose  facts,  342. 

refusing  inspection  of  books,  843. 
Jurisdiction — of  offenses  committed  in  this  state,  777. 

of  ofE^nses  commenced  out  of  but  committed  in  the 
state,  778. 

for  fighting  duel  out  of,  and  party  dies  in  the  State,  779. 

when  inhabitant  leaving  the  state  to  evade  dueling  laws, 
780. 

when  ofibnse  is  committed  partly  in  two  counties,  781. 

of  ofiiBuses  committed  on  boundary  of  counties,  782. 

of  offenses  committed  on  a  vessel,  783. 

for  kidnapping,  abduction,  etc.,  784. 

for  bigamy  or  incest,  785. 

of  feloniously  taking  property  from -one  county  to 'an- 
other, 786. 

for  escaping  from  prison,  787. 

for  treason,  when  overt  act  out  of  state,  788. 

for  stealing  ]^ropert^  out  of  and  bringing  into  state,  789. 

for  murder,  m  certain  case,  790. 

of  accessory,  791. 
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where  principals  are  not  present  at  oommiscdon  of  crime, 

when  concurrent,  autrefois  convict  or  acquit,  bar,  793-4. 
for  prize  fighting,  795. 
pleading,  962. 

where  court  has  no,  may  discharge  jury,  1118-15. 
of  appellate  court,  when  ceases,  1265. 
JuroTB— giving  bribes  to,  92. 
receiving  bribes,  93. 
improper  attempts  to  influence,  95. 
misconduct  of ,  96. 
disqualification  of,  1076. 
must  declare  knowledge  of  case  in  court,  1120. 
may  be  permitted  to  separate,  1121. 
when  one  becomes  unable  to  act,  1123, 
oath  of,  1437. 

BEECHALLENaE;    GsAlO)  JUBOB. 

Jury— waiver  of,  689. 

disturbance  before,  contempt  of  court,  166. 

trial  by,  preserved  in  certam  cases,  767. 

formation  of,  1046. 

discharge,  when  challenge  allowed,  1065. 

peremptory  challenges  of,  1070. 

number  of  counsel  who  may  argue  to,  1095. 

may  be  discharged,  when  court  nas  no  jurisdiction,  1118. 

proceedings,  if  so  discharged,  1114, 1115. 

proceedings,  if  discharged,  in  other  cases,  1117. 

court  may  advise  to  acquit,  when,  1118. 

when  ana  how  to  view  premises,  1119. 

must  be  admonished  at* each  adioumment,  1122. 

to  determine  law  and  fact  in  actions  for  libel,  1125. 

charging,  1127,  1439. 

may  decide  in  court,  or  retire,  1128,  1440. 

room  and  accommodation  for,  after  retirement,  1135. 

room  and  accommodation,  when  kept  together,  1136. 

may  take  what  papers  with,  1137. 

may  return  to  coiurt  for  information,  1138. 

to  be  discharged,  if  juror  becomes  unable  to  act,  1139. 

when  not  to  be  discharged,  1140 

when  discharp^ed,  no  verdict  being  given,  1141. 

court  may  adjourn  in  absence  of,  1142. 

return  of,  1147. 

manner  of  taking  verdict,  1149, 1441. 

kind  of  verdict,  1150-52. 

to  find  degree  of  crime,  1157. 

verdict  of  previous  conviction,  1158. 

may  convict  of  lesser  offense,  1159. 

when  court  may  direct  to  roeonsidec  verdict,  1160. 
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polling,  «  U62. 

charge  of,  on  qoesiion  of  insanity,  ld69* 
verdict  of,  on  question  of  insaniiv,  1370. 
formation  of,  in  justice's  court,  1435. 

See  Ohallenoe  ;  Cobokeb's  Juby;  Gband  Jubt. 

JnryXisti-^dding  names  to,  116. 

fftlsi^ying,  117. 
JustiGe — other  offenses  against  public,  142-77. 

Juftim'i  Oonrt— proceediags  must  be  commenced  by  com!- 

plaint,  1426. 
when  warrant  of  arrest  muBt  issue ;  form  of,  1427. 
minutes,  how  kept,  1^28. 
plea,  and  how  put  in,  1429. 
Issue,  how  tried,  1490. 
chaiige  of  yenue,  when  granted,  1431. 
grooeedings  on  change  of  venue,  1432. 
postponement  of  the  trial,  1433. 
defendant  to  be  present,  1434. 

jury  trial,  when  to  be  demanded ;  formation  of  jury,  1435. 
challenges,  1436. 
oath  of  jurors,  1437. 
trial,  how  conducted,1438. 
to  decide  questions  of  law,  but  not  to  charge  on  matters 

of  fact,  1439. 
jury  may  decide  in  court  or  retire;  oath  of  officer  on 

retirement,  1440. 
verdict  of  jury,  how  delivered  and  entered,  1441. 
verdict,  when  several  defendants  are  tried  together,  1442. 
luiy,  when  to  be  discharged  without  a  verdict,  1443. 
If  msoharged,  defendant  may  be  tried  again,  1444. 

J)roceeding3  on  plea  of  f^uili^,  or  conviction,  1445. 
udgment  of  fine  may  direct  impiisonment,  1446. 

defendant,  when  to  be  discharged  and  prosecutor  pay 
oosts,  1447. 

ludgment  against  prosecutor  for  costs,  1448. 

judgment,  when  to  be  rendered,  1449. 

when  defendant  may  move  for  a  new  trial  or  in  arrest  of 
judgment,  1450. 

new  trial,  grounds  of,  1451. 

grounds  ofxnotion  in  arrest  of  judgment,  1452, 

ludgment  to  be  entered  in  the  minutes,  1453. 

judgment  of  acquittal  or  fine  only,  defendant  to  be  dis- 
charged, 1454. 

ludgment  of  imprisonment,  how  executed,  1455. 

judgment  of  imprisonment  till  fine  paid,  how  execnted, 
1456. 

fiaes,  disposition  of»  1457. 
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defendant  may  be  admitted  to  bail,  $  1458. 

sabpcenas,  1459. 

entitling  affidavits,  1460. 

appeals,  when  allowed,  1466. 

appeals,  how  taken,  heard,  and  determined,  1467. 

statement  on  appeal,  1468. 

if  new  trial  granted,  in  what  conrt  had,  1469. 

proceedings,  if  appeal  is  dismissed  or  judgment  affirmed, 
1470. 
Justice  of  the  Peaoe— purchasing  judgment,  97. 

Bee  Magistrate. 
Justifiable  Homicide— see  Homicide. 
Keeper  of  JaU— suffering  p»risoners  to  escape,  108. 

refusing  to'receive  prisoners  accused,  142. 

answerable  for  safe  Keeping  of  U.  8.  prisoners,  1602. 

in  conti;2nious  county,  to  receiye  prisoners,  1604. 
8co  County  Jaub  ;  Jaiia  ;  Jaileb. 
Xidnapi^iigr— defined,  207. 

J>unisnment  of,  208. 
urisdiction  of  indictment  for,  784. 
KUl— attempts  to,  216. 

assault  to,  217. 
Knowingly— defined,  7. 
Labor— hours  of,  for  wards,  etc.)  651. 

houra  of,  on  public  works  I  act  of  1872 ;  see  Statotu. 

prisoners  in  county  jails  maj  be  reauired  to,  1618. 

rules  and  regulations  therefor,  1611. 
Land— f orciblo  entry  and  detainer,  418. 

unlawful  rc-enti*y  upon,  419. 

selling  twice,  633. 

married  persons  selling  under  false  pretenses,  584. 

inclosure,  opening,  C02. 
Land  Marks— injuring,  605. 
Larceny— of  records,  113,  114. 

assault  with  intent  to  commit  grand,  220. 

defined,  434. 

of  lost  property,  485.       • 

degrees  of,  486. 

grand,  defined,  487. 

petit,  defined,  488. 

punishment  of  grand,  489. 
•    punishment  of  petit,  490. 

of  written  instruments,  492. 

of  passage  tickets,  493. 

of  fixtures,  495. 

committed  out  of  and  property  received  in  the  siftte,  497* 

jurisdiction  of  indictment  for,  in  certam  cases,  786* 

pleading  in  an  indictment  for,  967. 
^ss.  GODB.— 68. 
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of  goods  Bayed  from  fire  in  San  Francisco,  $  500. 

allegations  of,  how  sustained,  1131. 

of  gold  dust,  quioksilyer,  etc,,  see  Statutes,  p.  715, 

of  personal  properly  severed  from  realty,  see  Siatuteb, 
p.  714. 
Law— court  to  decide  questions  of,  112i»  1126. 

except  in  libel,  when  jury  decides  question  of»  251, 1125. 
lawftil  AsMmbly— see  Meetings. 
lawfol  Besistance— by  whom  made,  692. 

by  the  parly,  when  and  to  what  extent,  693. 

by  others,  when  and  to  what  extent^  694. 
LegiaUtnro— preventing  meeting  of,  81. 

disturbance  of,  82. 

altering  draft  of  bill  of,  88. 
.  altering  enrolled  copy  of  bill,  84. 

giving  or  ofifi^ing  brioes  to  members  of»  85« 

members  of,  receiving  bribes,  86. 

reftising  to  attend  or  testify  before  conmiittee  Of,  87* 

forfeiture  of  ofiSce  by  member  of,  88. 

duty  of,  on  conviction  for  treason,  1418. 
Leiaer  Oinnse-rjury  may  convict  of.  1158. 
Letters— opening  or  publishing  sealed,  618. 
V     sendmg,  when  oleemed  complete,  660. 
See  Thbeateiono  Lettebs. 
LeVMS— injuring  or  destroying,  607. 
Llbel--defined,  248. 

punishment  of,  249. 

malice  i)resumed,  250. 

truth  may  be  given  in  evidence,  251. 

jury  to  determine  both  law  and  fact,  251, 1125. 

pablication  of,  defined,  252. 

report  of  official  proceedings,  privileged,  254. 

threatening  to  publish,  257. 

liability  of  editor,  publisher,  etc,,  258. 

offer  to  prevent  puolication  of,  for  money,  257. 

I>leading  in  an  indictment  for,  964. 
IdbrandS—injuring  public,  628. 
Uoense— unlawfully  having  blank  receipts  for,  432. 

delivering,  without  receipt  for  payment*  431* 

auctioneer  selling  without,  436. 

carrying  on  business  without,  434. 

granting  to  aliens,  see  Statutes,  p.  750. 
lien— -judgment  to  pay  a  fine  constitutes  a,  1207* 
lieutenant  Governor— impeachment  of,  752. 

state  prison  director,  1573. 

when  vacancy  in,  who  to  act  as,  1574.  j 

pay  of ,  as  director,  1575.  ' 

Ufa— imprisonment  for,  671.  . 
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Lights,  Signals-masking,  remoying,  or  exhibiting  £ftlfie,(610i 
Limitation— no,  for  action  for  murder,  799. 

of  action  for  all  other  felonies,  800. 

of  action  for  misdemeanor,  801,  802. 
Li£[iior— keeping,  within  two  miles  of  state  "prkon,  asylum, 
etc.,  172. 

where  sold,  amusements  prohibited  on  Sunday,  299. 

selling  at  camp-meeting,  it04,  805. 

employing  women  to  sell,  at  theaters,  etc.,  803. 

employing  women  to  play,  where  sold,  806. 

adulterating,  882. 

selling  to  Indian  or  drunkard,  897. 

selling  to  minors,  see  Statotbs,  p.  716. 

sale  of  in  state  capitol,^see  Statdtes,  p.  746. 

sale  of  on  election  day,  see  Statutes,  p.  717. 
Lobbying— 89. 

Lodging  Honses— space  to  each  lodger,  see  Statutes,  p.  726. 
Log  ttollinfi^— punishment  of,  86. 
Logs— defacmg  marks  on,  356. 
Lost  Property— larceny  of,  485. 
Lottery— defined,  819. 

punishment  for  drawing,  820. 

punishment  for  selling  tickets  for,  d21, 

aiding,  822. 

offices,  828. 

advertising  offices  of,  823.  - 

insuring  tickets  of,  824. 

publiahmg  offers  to  insure,  824. 

property  offered  for  disposal  at,  forfeited,' 825. 

lettmg  building  for  purposes  of,  826. 

evidence  on  trial  for  selling  ticl^ts  of,  1109. 
Lumber— defacing  marks  on,  856. 

injury  to  saws,  see  Statutes,  p.  725. 
Lunatics— see  Insane  Febsons. 
Magistrate— defined,  7,  807. 

who  are,  808. 

See  Officebs,  Judicial. 
Xaliee— defined,  7. 

presumed  in  case  of  libel,  260. 
Xalieums  Xischief— in  general  defined,  ^594. 

specified,  from  section  595  to  625. 

animals,  poisoning,  596. 
•    animals,  killing,  etc.,  597. 

killing  birds  in  cemeteries,  598. 

killing  sea  lions  and  seals,  599. 

burning  buildings,  600. 

snow  sheds,  600. 

using  gxmpowder,  601. 

to  freehold,  602. 
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Iblieioixf  Miiehief— Contititied. 

standing  crops,  i  601. 

to  landmarks,  6U5. 

to  jails,  606. 

to  bridges,  dams,  levees,  etc.,  607. 

rafts,  608, 

buoys  and  beacons,  609. 

signal  lights,  610. 

to  navigable  streams,  611. 

others  enomerated,  612-25. 
XalidoQS  Ixgnries— inlories  to  railroad  bridges,  587. 

to  public  ways,  588. 

to  toU  houses,  etc.,  589. 

to  milestones,  590. 

to  telegraph  lines,  591.       * 
Xalpraetioe— bj  intoxicated  physician,  346. 

See  Attobnet. 
Xanslauhter— see  Homicide. 
Market  Frice— fraud  to  affect,  895. 
Harks— land,  defacing,  605. 

defacing,  on  wrecked  property,  855.- 

defacing,  on  lumber,  logs,  etc.,  856. 

and  brands,  acts  continued  in  force,  23. 
See  Tbade  Mabss  ;  Brands. 
Xarriago— taking  woman  with  intent  to  compel  her  to  monyy 
265. 

to  one  already  married,  284. 

incestuous,  285. 

contraction  of  solemnization  of  Incestuous,  359. 

making  false  return  of  record  of,  860. 

contracted  fraudulently,  528. 
Harried  Women— when  incapable  of  committing  crimes,  26. 

mask,  wearing  of,  185. 
ICayhem— defined,  203. 

punishment  of,  204. 

assault  with  intent  to  commit,  220. 
Kayor— duty  of,  when  breach  of  public  peace  threatened,  720. 
'  Measures,  False— see  Weiohts. 
Medicines— practice  of,  see  Stattttes,  p.  725. 

poisonous  substances.  Statutes,  p.  749. 
Meetings,  Lawful— disturbing,  59. 
Meetings,  Public— preventing  electors  from  attending,  58. 

disturbing  certain,  403,  59. 
Maetings,  Beligious— disturbing,  802. 
Meetings,  Unlawful— see  Unlawfuij  Assembly. 
Menance— act  committed  under,  26. 
Milestones— injuring,  590. 
Militia— see  Tboops. 
Militia  Law— failure  to  attend  parade  or  drill,  652,  653. 
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Militia  Law— Continued. 

may  be  enforced  la  case  of  riots,  $  725, 

who  may  order  out  for,  728. 

commander  to  obey  order,  729. 

armed  force  to  obey  ciyil  officer,  730. 

conduct  of  troops,  731. 
Milk— adulteration  of;  402. 

Minors— selling  drinks  to,  see  Statutbs,  p.  716. 
buying  junk  from,  501. 

Miscarriage— see  Abobhok. 

Misehieiwixa  Animala— death  from  keeping  or  haying,  899. 

Misdemeanor— defined,  17. 
punished,  19. 
aiding  in,  659. 

limitation  of  action  for,  801,  802. 
person  charged  with,  must  be  ti^en  before  whom,  821. 
WsAT  AfiB  MiSDEMEANOBS— aiding  lottery,  822. 
aiding  apprentices  to  run  away,  646. 
aiding  seamen  to  desert  by  harboring,  645. 
aiding  seamen  to  desert  by  enticing,  644. 
accounts  false,  by  consingee,  536. 
acting  in  public  capacity  tmauthorized,  65. 
adulteratmg  food,  drugs,  liquors,  etc.,  382. 
administering  extra-judicial  oath,  -152. 
altering  telegrai)h  messages,  620. 
animals,  poisoning,  596.  * 

arresting  or  attaching  dead  bodies,  295. 
assaults  defined,  240. 

assaults  by  officer  under  color  of  authority,  140» 
attempts  to  vote,  not  being  qualified,  46. 
attempts  to  extort  by  verbal  threats,  524. 
attorney,  defending  certain  cases,  162. 
attorney,  buying  demands  in  suit.  161. 
attorney,  misconduct  by,  160. 
buratry,  common,  158. 
battery  defined,  242. 
betting  on  elections,  60. 
boats,  mismanagement  by  captain,  etc.,  848. 
boats,  boilers  of,  349. 
bribes,  to  witnesses,  137. 
bribes,  witness  taking'  138. 

bridge  or  ferry,  maintaining  without  license,  886^  887. 
bridge,  toll,  riding,  or  driving  fast  on,  888. 
bridge  or  ferry,  crossing  without  paying  tolls,  389. 
bur^rious  tools,  having,  466. 
burial,'  unlawful,  297. 
buying  appointment  to  office,  73. 
buying  demands  in  suit,  by  attorney,  161. 


lltlilftTllfllTllT — Coniimied. 

caniers  and  innb«epera  refueisg  gaetU  uid  pHWIlge»i 

sses. 

ohild.  omission  to  fninish  necesaaries  to,  370. 

Obbieae,  bringiiis  into  etate,  174. 

employment  of,  by  corporation,  178, 178. 

oomponnding  offensefl,  163. 

eonncb,  commamcftlu^  wiUi,  171. 

conTictB,  importing  foreign,  173. 

eriminal  contempts,  166. 

criminal  conspiracy,  183. 

clskd  animals,  patung  in  atreeta  and  rlnn,  eto.,  S74. 

deadly  weapons,  mdelj  orliihJUng,  417, 

deadly  weapons,  having,  467. 


diattirljing  lawful  BssemblieB,  403. 

distorbing  the  peace,  416. 

eleotjona,  refoaiil  by  voter  to  be  sworn,  43. 

«Isctioiia,  refusal  to  answer  questions  by  ofiloeis  of,  43. 

dsctions,  refusal  (o  obey  summons  by  officer  of  r^^ 


deotioDB,  mtlinidatanff,  cormptiDg,  etc,  electors,  53. 
eleotioiii,  liupeclor  of  nnfoldmg  or  marking  tioket,  49. 
-• — "-ns,  nnlawftilly' — =-■■■■ '  " 


dectlona,  d 

etootionB.  betting  oi . 

espoMue,  Indecent,  person,  pictures,  etc..  811. 

exposure  of  person  twring  contasioas  diaeaaa,  SM 

exposure,  tbrealening  1^  letter,  SBO. 

endenoe,  destfOTing,  Iw. 

f esulCB,  exhiliiting  for  hirejjtrocnrlng,  806, 807. 

fire,  aettingtolvoods,  etc,  381, 

fire,  obHtmctliig  atlembia  to  extingnish,  38B. 

forcoblo  I  Qtry  and  delainer,  418. 

forcible  tutiT.  retnrning  to  retake,  419. 

franda.  by  debtor  concealing  property,  IfiC 

fraada,  by  defendant  in  same,  ISti. 


fntTidn,  in incressii^weightof  package)  SSI. 

frauds.  111  affect  mar  lietprioe,  885. 

fruiirl-i.  ly  personation.  629. 

frmiJ  ■,  i  I .  ooayeyancing,  631. 

frauds,  111  obtaining  money,  falsa  pretense,  632, 
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frauds,  in  weights  and  measures,  6  553. 
frauds,  in  stamping  corks,  etc.,  5o4. 
frauds,  in  stock  subscriptions^  557. 
frauds,  in  using  name  in  prospectus,  559. 
fighting  dutl,  posting  for  not,  229. 
fighting  for  prize,  413. 

grand  furors,  acting  after  challenge  allowed,  16i» 
grand  jurors,  disclosing  transactions  of,  169. 
gambling  defined,  etc.,  330. 
gambling,  permitting  in  house,  331. 
gambling,  winning  at  by  fraud,  332. 
gambling,  witness  of  reiusing  attendance,  333. 
gambling,  officer  refusing  to  prosecute  for,  835. 
gune  laws,  violating,  630,  631, 632,  633. 
megally  using  phosphorus,  631. 
.  unlawfully  catching  fish,  635. 
postponing  telegraph  messages  out  of  regular  turn,  638. 
gunpowder,  keeping  unlawfully,  375. 
Health  and  quarantine  laws,  violating,  376, 377. ' 
health  an4  quarantine  laws,  neglecting  duty  under,  878. 
ill- fame,  house  of,  residing  in  or  keeping,  315. 
imprispnment,  false,  237. 
insurance  laws,  violating,  439. 
ii^uring  toll  houses,  etc,  589.  • 

injuring  milstones  and  guide  boards,  590. 
injuring  telegraph  lines,  691. 
injuring  standing  crops,  604. 
iniuring  signals,  615. 
injuring  works  of  art,  622. 
injuring  ^  and  water  pipes,  624. 
intoxication,  malpractice  by  physician  from,  846. 
intoxication,  engmeer,  391. 

i'unk  dealers,  buying  of  minors,  501. 
unk  dealers,  governed  by  law  as  pawnbroker,  SOSL 
ceeping  open  Business  places  on  Sunday,  300. 
keeping  disorderly  house,  316. 
keeping  house  of  lU-fame,  815. 
keeping  pest  house  within  certain  lin^ts,  873. 
larceny,  petty,  488. 
larceny,  of  gas,  498. 
larceny,  of  water,  499. 
legislature,  disturbing  while  in  session,  82. 
l^islature,  witness  ref usingto  testify  before,  87. 
libel  defined,  248. 
libel,  threats  to  publish,  257. 

license,  maintaining  bridge  or  ferry  without^  886^  887. 
license,  doing  business  without,  435. 
auctioneering  without,  436. .         ^ 
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Hiidemwrnor— froyrfwued, 
lottery,  drawing,.  $  320. 
lottery,  selling  tickets  faty  821. 
lottery,  keeping  or  advertising  office^  823. 
lottery,  insuring  ticket,  824. 
lottery,  letting  building  for,  325. 
milk,  adulteration  of,  ^2.    ? 
MaUcioua  Mischief  in  general,  594. 

S^isoning  animals,  596. 
lling  or  maimmg  animals,  597. 

killing  birds  in  cemeteries,  598. 

ldllin|;  seals  and  sea  lions,  599. 

malicious  injuries  to  freehold;  602. 

ix^uries  to  standin];  crops,  604.  ^ 

deDacing  or  removing  landmarks,  605. 

burning  or  injuring  raits,  608. 

setting^  vessels  adrift,  608. 

removing  buoys  and  beacons,  609. 

obstructmg  navigation,  611-13. 

mooring  vessels  to  buoy,  614. 

injuring  United  States  coast  sorvey  signals,  etc.,  €!& 

tearing  down  notices,  616. 

opening  or  publishing  sealed  letters,  618. 

disclosmg  telegraph  message,  619. 

altering  telegraph  messages,  620. 

opening  telegraph  messages,  621. 

injuring  worKS  of  art,  etc,,  622. 

injuring  gas  or  water  pipes,  624. 

drawing  water  from  closed  water  works,  625. 
HiSGELLANEout^— using  Information  from  telegraph  mes- 
sages, 639. 

clandestinely  learning  contents  of  message,  640. 

bribing  telegraph  operator,  641. 

illegally  coilecuug  certain  tolls,  642. 

violating  certain  police  regulations,  643. 

enticing  seamen  to  desert,  644. 

harboring  deserting  seamen,  645. 

aiding  apprentices  to  run  away,  646. 

vagrancy,  647. 

issuing  false  certificates  of  exemption,  by  fire  depart- 
ment, 649. 

sending  letters  threatening  to  expose,  650. 
nuisance,  maintaining,  372. 
Oatfi,  administering  extra-judicial,  152. 

oath,  taking  such,  151. 

oath,  refusing  to  take  when  ofifering  to  vote,  48. 
Q^Icer— omission  of  duty  by,  176. 

officer,  neglecting  to  prevent  duel,  230. 
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officer,  refaaing  to  inform  or  proseoute  for  gambling,' 
$335. 

officer,  cmel  treatment  of  luqaties,  361. 

officer,  taking;  rewards  for  deputation,  74.    « 

officer,  exercising  duties  of,  wrongfully,  75. 

officer,  receiving  excessive  fees,  94. 

officer,  purchasing  judgment,  97. 

officer,  ref  asing  to  arrest  persona  charged.with  crime,  142. 

officer,  neglectorviolatingdutyby  publioadminist'r,  143^ 

officer,  receiving  fees  for  arresting  fugitives  from  jus- 
tice, 144. 

officer,  who  beats  a  person  under  color  of  authority,  149. 

officer,,  making  false  certificate,  167. 

officer,  disclosing  fact  of 'indictment  found,  168. 

officer,  disclosing  evidence  before  grand  jiu^,  169. 

officer,  solemnizing  illegal  marriage,  359. 

officer,  making  false  return  of  same,  360. 

officer,  refusing  to  issue  or  obey  a  writ  of  habeas  corpuB» 
862. 

officer,  reconfiping  person  discharged,  363. 

officer,  concealing  person  from  such  writ,  364. 

officer,  neglecting  to  disperse  rioters,  410. 

officer,  failure  to  pay  over  fines,  etc.,  427. 

officer,  refusing  inspection  of  books^  440. 

officer,  extortion  in  fees,  621. 

officer,  misconduct  of,  corporation,  561. 

officer,  of  savings  bank,  overdrawing  account,  561. 

officer,  of  bank,  insolvent,  receiving  deposit,  562. 

officer,  publishing  false  report  of  condition  of  corpora- 
tion, 564. 

officer,  refusing  inspection  of  books  of  corporation,  565. 

officer,  contracdngdebt  beyond  assets  of  corporation,  566, 

officer,  r&sisting,  69. 

officer,  extortion  by  executive,  70. 

officer,  retaking  goods  from  custody  of,  102. 

officer,  escape  from,  107. 

officer,  dela^  in  presenting  arrest  to  magistrate,  146. 

officer,  making  unlawful  arrest,  146. 

officer,  inhumanity  to  prisoners,  147. 

officer,  resisting  public,  148. 

officer,  refusing  to  aid  in  making  arrest,  150. 

officer,  obstructing  in  collecting  revenue,  428. 

officer,  false  representations  to  assessor,  429.  ^   ^ 

omissions,  to  furnish  child  necessaries,  270. 

omissions,  to  bury  dead  body,  293. 

omissions,  to  label  drugs,  etc.,  380. 

omissions,  of  duties  by  officer,  176. 

omissions,  of  legal  obligations,  176. 
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Faujnbroker^  actinff  toUhout  a  licenset  S38. 

pawnbroker,  failing  to  keep  register,  339. 

pawnbroker,  usury  by,  340. 
'   pawnbroker,  selling  prior  to  time  to  redeem,  3iL 

pawnbroker,  refusing  to  disclose  particulars,  u22. 

pawnbroker,  refusing  inspection  to  officer,  343. 

penalty,  when  not,  punishment  is  fixed,  177. 

piloting,  unlicensed,  379. 
SaHroQClat  neglecting  to  ring  beUf  etc,,  390. 

xailroadB,  engineer  intoxicated,  391* 

railroads,  putting  passenger  cars  in  front  of  freight^  892. 

railroads,  employees  violating  duties,  393. 

racing*  on  highways,  396. 

riotTdefined,  etc.,  404, 405. 

remaining  after  being  warned,  409. 

neglecting  to  disperse,  410. 

rout,  defined,  etc.,  406. 
BeUing  liquors  near  state  prison,  172. 

search  warrants  maliciouslyprocured,  170. 

selling  liquors  to  Indians.  Sdv. 

selling  liquors  at  theaters,  303. 

selling  liquors  at  camp  meetings,  304. 

selling  liquors  to  minors,  see  Statutes,  p.  716* 

selling  tinted  food,  383. 

selling  firearms,  etc.,  to  Indians,  398. 

selling  state  arms,  442. 

Sunday,  nois^  amusements  on,  299. 

Sunday,  keeping  open  business  on,  300. 

Sunday,  disturbing  religious  meetings  on,  302. 
2bxds,  refusing  to  give  tax  collector  name  of  employee,  434* 

taxes,  illegally  aelivering  receipts  for  poll,  ^1. 

taxes,  making  false  statements  concerning,  430. 
TUsiegraph  M^sages-sXiering,  630. 

telegraph  message,  disclosing,  619. 

telegraph  message,  opening,  621. 

tele^^raph  information  usin^,  639. 

telegraph  message,  postpomng  out  of  turn,  688. 

telegraph  message,  clandestinely  learning  contents,  640. 

telegraph  message,  forging,  474. 
2Va(£9  ifar/»— counterfeiting,  350. 

trade  marks,  selling  goods  with  counterfeit*  351. 

trade  marks,  defacing  on  wrecked  property,  355. 
t       trade  marks,  defacing  on  logs,  etc.,  3^. 

trade  marks,  refilling  casks,  etc.,  bearing,  350. 
VntaiDful  assewbly,  40f, 
Witness  deseivingt  133. 

witness  before  legislature,  87. 

witness,  preventing  attendance  of,  136. 
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witness  of  gambling  refusing  attendance,  $  333. 
-wrecked  property,  keeping  after  salvage  paid,  541. 
wrecked  property,  unlawnilly  keeping,  6l5. 
Kisfbrtune— act  committed  by,  26. 
Misnomer— see  Fiorrrious  Names. 
Misprision  of  Treason— what,  38. 

punishment  of,  88. 
Mistake  of  Fact— disproves  criminal  intent,  26. 

See  Ebbob. 
Mob— suppressing  by  troops,  731 . 

See  Biot;  Suffbessioit. 
Meek  Auctions— see  Auctions. 
Mocking  Birds— destruction  of,  see  Statutes,  p.  713. 
Monte— see  Gamblino,  332. 
Montk— meaning  of,  7. 

Monuments— erected  by  IT.  S.  coa^t  survey,  injuries  to,  615. 
Morals,  Good—crimes  a^;ainst,  from  section  299  to  307. 
Motion— to  set  aside  indictment,  995. 

to  set  aside  indictment,  when  heard,  997. 

effect  of  denial  of  such,  997. 

for  new  trial,  when  made,  1182. 

in  arrest  of  judgment,  1185,  1452. 
Murder— see  Homicidb. 
Mutilation  of  Documents— penalty  for,  118. 
Hames— unauthorized  use  of,  in  i)ro8pectuB  of  corporation,  559. 

indictments  found  by  fictitious,  953. 
national  Guard— failure  to  attend  drill,  652. 

same,  by  member,  653. 
Havigable  Streams— ob8tructinfi[,  611. 
Navigation— of  harbors,  etc.,  618. 

of  Humboldt  bay,  obstructing,  612. 
Heglect— defined,  7. 
Hew  Trial— to  be  ordered  when  verdict  is  defective,  1156. 

defined,  1179. 

effect  of,  1180. 

when  may  be  granted,  1181. 

application  for,  when  made,  1182. 

where  to  be  had  when  ordered  on  appoal,  1261. 

grounds  for,  in  justice's  court,  1451. 
Hight-Time— defined,  450, 463. 
Houe  Prosequi— abolished,  1386. 
Hotes— forgery  of,  470. 

possessing  or  receiving  forged,  475. 

making  or  uttering  fictitious,  476. 
Hotlce— of  appeal,  when  b^  publication,  1241. 

of  application  for  bail  in  certain  caseB,  1274. 

of  application  for  pardon,  1421. 

publication  of  such,  1422. 
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Votioe»— destroying  or  remoTing  before  proper  time;  $  616b  . 
Hnisanee^pabuo,  defined,  S70. 
unequal  damage,  S71. 
maintaining,  872. 

keeping  pest  houses  in  certain  limits,  878. 
putting  dead  aninuUs  in  streets,  rivers,  etc«r  874. 
HnmMr— words  in  sin^lar  include  plural,  7. 
Oath— includes  afiirmaaon  or  declaration,  7. 
defined,  119. 
of  of&ce,  120. 

irregularity  in  administering,  no  defense  for  peijury,  121. 
extra-judicial,  151. 

administering  extra- judicial,  152.    [Bepealed.] 
of  foreman  of  grand  jury,  903* 
of  grand  jurors,  904. 

foreman  of  grand  jury  may  administer,  to  witnesses,  918. 
of  triers  of  challenges,  1080. 
of  of&eer  in  charge  of  jury,  1121, 1128,  liAO. 
of  jurors  in  justice's  court,  1437. 
Obscene  Exposures— of  persons,  books,  etc.,  811-16. 
Office— acting  in,  without  qualifying,  65. 

buying  or  selling  appointments  to,  78,  74. 
wrongful  exercise  or,  75. 
how  forfeited,  88,  98, 147. 
oath  of,  120. 

persons  engaged  in  dueling  disqualified  fromholding,  228b 
removal  from,  661. 
Officers— intoxication  of,  see  Statutes,  p.  746. 
Officers,  Administrative — same  provisions  apply  as  to.  exeeo' 
tive  officers,  77. 
being  interested  in  contracts,  buying  scrip,  etc.,  712. 
Officers,  EzecutlTe  and  Ministerial— proceedings  to  impeach 
or  remove,  preserved,  10. 
acting  without  having  qualified,  66. 
de  facto,  validity  of  acts,  66. 
bribery  of,  67. 

asking  or  receiving  bribes,  68. 
resistmg,  69. 
extortion  by,  70. 

penalty  for  certain,  dealing  in  scrip,  71. 
penalty  for  being  interested  in  certain  contracts,  71* 
presenting  false  claims  to,  72. 
receiving  rewards  for  deputation,  74. 
wrongfully  exercising  functions  of  office,  75. 
refusal  to  surrender  books  to  successor,  76. 
how  forfeits  office,  98. 
retaking  goods  from  custody  of,  102. 
stealing,  mutilating,  etc.,  records,  113. 
zefosing  to  redeve  or  arrest  accused  parties,  142. 
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OfBean,  Ezeeutiye  and  Hinisterial— Continued. 

receiving  fee  or  reward  for  arresting  fugitives,  $  14i. 

delaying  to  take  parson  arrested  betore  magistrate,  145. 

making  arrest  withoat  authority,  146. 

inhumanity^  to  prisoners,  147. 

wilfully  resisting,  148. 

assaults  by,  under  color  of  authority,  149. 

refusing  to  aid  in  making  arrests,  150. 

penalty  for  administering  extra-judicial  oathSy  152. 

bribery  of  certain,  165. 

false  certificate  by,  167. 

disclosing  fact  of  indictment  foimd,  168. 

omission  of  duty  by,  176. 

justifiable  homicide  by,  196. 

duty  of,  to  prevent  duels,  290. 

duty  of,  eonceminpp  gaming,  885. 

refusing  or  neglectmg  to  disperse  unlawful  aasembly,  410. 

refusing  or  neglecting  to  pay  over  public  moneys,  ^5. 

failing  to  pajr  over  fines  and  forfeitures,  427. 

obstructir^,  in  collecting  revenue,  428. 

removal  of,  for  violation  of  duty,  661. 

proceedings  to  remove  civil,  how  prosecuted,  682. 

intervention  of,  to  prevent  crime,  697. 

persons  aiding  in  such  cases  justifiable,  698. 

proceedings  in*overcoming  resistance  to  process,  723. 

to  certify  names  of  resisters,  724. 

must  command  rioters  to  disperse,  726. 

must  arr^t  rioters  zefusing  to  obey,  727. 

may  order  out  military,  7^. 

armed  force  to  obey  wnat,  730. 

suspension  of,  in  cases  of  impeachment,  750. 

when  impeached,  disqualified  until  acquitted,  751. 

proceeding  for  removal  of,  758-772. 

accusation,  758. 

trial  of,  767. 

proceedings  for  removal  of,  before  district  court»  772. 

oath  of,  in  charge  of  jury,  1121,  1128. 
Officers,  Judicial— offering  bribes  to,  92. 

receiving  bribes,  93. 

receiving  excessive  fees,  94. 
Officers,  Bemoval  of— by  impeachment,  737-753. 
Bee  Impeachment. 

removal  otherwise  than  by  impeachment,  758-772* 

accusation  by  grand  jury,  758. 

form  thereof,  759. 

accusation  transmitted  and  copy  served,  760. 

if  defendant  does  not  appear,  761. 

ol^ection  to  accusation,  762. 

form  thereof)  763. 
P»».  Code.— 69. 
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Offlcen,  Bemoral  ol— Continued, 

denial,  $  764.  - 

objection  oyermled— answer,  765. 

prooeedingB  on  confession  or  issue,  766. 

trial  and  proceedings  on,  767,  768. 

summary  removal  of,  772. 
OfDoen  of  State  Frison-oboard  of  directors,  1573. 

pres.  pro  tem.  of  the  senate,  when  to  act  as  director,  1574 

compensation  of  directors,  1575. 

board  most  ado^t  mles  and  regulations,  1576. 

board  may  appomt  warden  and  other,  177. 

duty  of  clerks  and  other,  1578. 

monthly  reports  of  ,  1579. 

must  keep  accounts  and  report  to  gjoyemor,  1580 

board  cannot  contract  debts,  1585. 

further  powers  of  the  board,  1598, 1594, 1595. 
See  Btiltb  Faibon  ;  Statutes. 
OlMOUirgaiine— manufacture  and  sale  of,  see  StATUTES,  p.  730. 
Omianon  of  Duty—- bv  public  ofBoer,  176. 

when  punishable,  662. 
Opium— keeping  or  resorting  to  place  for  smoking,  807. 
Order— for  recommitment,  1310. 

contents  of  such,  1811. 

for  conditional  examination,  when  may  be  applied  for, 
1836. 

such  application,  how  made,  1837. 

such  application,  to  whom  made,  1888. 

such,  when  granted,  contain  what,  1339. 

such,  must  direct  what,  1340. 
Overt  Aet--when  necessary,  to  constitute  conspiracy,  184. 
Oysters— gathering  or  injuring,  602. 

planting  and  injury*  to,  see  Statutes,  p.  723. 
Panel— grand  jury,  cause  of  challenge  to,  895. 

grand  Jury,  effect  of  allowing  challenge  to,  899. 

defined,  1057. 

challenge  to,  defined,  1058. 

challenge  to,  upon  what  founded,  1059. 

challenge  to,  when  and  how  taken,  1060. 

SeeOHALLBNOE;  Gbaio)  Juby;  Jubt. 
Paper  Honey— issuing  and  circulating  unlawfully,  648. 
Parade— failure  to  attend,  l^  officer,  652. 

same,  by  member,  653. 
Pardon— power  of  goyemor'to  grant,  1417. 

governor  to  communicate  to  legislature  what  granted, 
1419. 

in  case  of  treason,  1418. 

report  of  case  for,  how  and  from  whom  required,  1420: 

notice  to  district  attorney  of  application  for  pardon,  1421. 

public  notice  of  application  for,  1422. 
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Fareot-^eseriing  child,  $271. 

omitting  to  provide  necessitieB  for  -child,  270. 
FartleB  to  Cnines — classification  of,  dO. 
Fartnenhip— fraud  in  special,  858. 
Fassage  Tickets— value  of,  in  certain  cases,  493. 

refusal  to  sell  to  emigrants,  see  Statxtees,  p.  745. 
Fawnbrokers— carrying  on  business  without  license,  838. 

failing  to  keep  register,  839. 

charging  unlawful  rate  of  interest,  840. 

selling  before  time  of  redemption  expires,  84L 

selling  without  notice,  8il. 

refusing  to  discloseparticulars  of  sale,  842. 

refusing  to  allow  officer  to  inspect  register,  848. 
Feaoe-^publio  crime  against,  408-19. 

security  to  keep,  706. 

police  to  preserve,  at  public  meetings,  720. 

disturbing  by  noises  or  tumult,  415. 

tiireatemng,  quarreling,  etc.,  ^5» 
IPeaoe  Officer— refusing  to  arrest  accused  parties^  142. 

warrant  of  arrest  must  be  directed  to  and  executed  by,  810. 

what  are,  7, 817. 

to,  what  warrants  are  to  be  directed,  818,  819. 

arrest  by,  836. 

duly  of,  making  arrest,  848,  849. 
Fenal  Code— see  Cops. 
Fenalty— when  not  prescribed,  177. 

Fexjnry— witness'  testimony  may  be  read  against  him  on  trial 
for,  14. 

defined,  118. 

irreg^ilarity  in  administering  oath  no  defense,  121. 

incompetency  of  witness  no  defense  for,  122. 

when  making  depositions,  etc#,  deemed  complete,  124. 

witness  need  not  know  that  his  evidence  was  material,  123. 

stating  what  one  does  not  know  to  be  true,  125. 

punishment  of,  126. 

subornation  of,  127. 

securing  execution  of  innocent  persons  by,  128. 

pleading,  in  an  indictment  for,1^6. 
Ferson— defined,  7. 

who  capable  of  crime,  26. 

who  liable  to  punishment,  27. 

instigating  incapables  to  crime,  81. 

crimes  against,  261-365. 

indecent  exjposure  of ,  806. 

other  injuries  to,  846-67. 

information  against,  703-11. 
Fenonal  Froperty— includes  what,  7. 

severed  from  realty,  larceny  of,  see  Statdixs,  p.  714. 
Fenonation,  False—see  IFalbe  Pebsonahon.  j 
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Vest  Houms— establishing  and  keeping,  in  certain  limits,  $878. 

Petit  Lareeny— see  Labceny.  g 

Petit  Treason— abolished,  191.  | 

Phosphorus— use  of,  on  land,  prohibited  in  certain  counties,  630. 

Phyueians— malpractice  by  intoxicated,  846. 

Pictures— indecent,  811  et  seq. 

Pieoe.  Clubs— extortion  by,  see  Statutes,  p.  729. 

Pilots — acting  as  such  without  license,  379. 

Pipet— injurmg  pas  or  water,  624. 

Plea— in  case  of  impeachment,  where  entered,  748. 

of  guilty,  to  artidesof  impeachment,  proceedings  on,  744. 

of  guilty  of  accusation  of  officer,  proceeding  on,  766. 

when  put  in,  1003. 

different  kinds  of,  1016. 

how  put  in  and  its  form,  1017. 

of  guilly,  how  put  in  and  when  mav  be  withdrawn,  1018. 

of  not  guilty,  puts  what  in  issue,  1019. 

of  not  guiliy,  what  evidence  may  be  given  under,  1020. 

of  not  guilty,  to  be  entered  on  refusal  to  plead,  1024. 

of  guilty,  upon,  court  to  determine  degree,  1192, 

of  corporations,  to  indictment,  1396. 

ot  guilty,  proceedings  on,  1445. 
Pleading— form  and  rules  of,  948. 

first,  is  by  indictment  or  information,  949. 

of  judgments,  962. 

of  private  statutes,  963. 

in  indictment  for  libel,  964. 

in  indictment  for  forgery,  965. 

in  indictment  for  perjury  or  subornation  of,  966. 

in  indictment  for  larceny  or  embezzlement,  967. 

in  indictment  for  exhibiting,  etc.,  lewd  books,  etc,  968. 

on  part  of  defe&dant,  1002. 

error  or  mistake  in,  1404. 

.  See  Demu&beb  ;  PosTFOMEMEzn: ;  Y enxhs  ;  Abbest  or 
Judgment,  etc. 
Plowing— in  watercourse,  607. 
Poison— putting,  in  food,  medicine,  or  water,  347. 

at&mps  to  kill  by  administering,  216. 

sale  of,  see  Statutes,  p.  749. 
Polioe— organization  and  regulation  of,  719. 

force  to  preserve  peace  at  public  meetings,  how  ordered, 
720. 
Police  Court— defined,  1461. 

in  San  Francisco,  see  Statutes,  p.  760. 

proceedings  in,  see  Justice's  Ooubt. 
Police  Officers— in  incorporated  towns,  etc.,  duty  of  persons 
in  charge  of,  1417. 
'  how  organized,  719. 

to  preserve  the  peace,  720. 
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Tolioe  Befpilations — ^violation  of  certain,  $  643. 
Foese  Conutatoft— refusal  to  join,  150. 
Postponement — of  examination,  861,  862. 

of  trial,  1052, 1433. 
Freaentment--<lefined,  916. 

must  be  by  twelve  grand  jurors,  931. 

mnst  bo  presented  to  conrt  and  filed,  932. 

when  bench  warrant  most  issne  on,  933. 

proceedings  on,  934-37. 
Fresnmption — of  malice,  in  case  of  libel,  250. 

of  law,  need  not  be  stated  in  indictment,  961. 

of  innocence,  1096. 
Principals— who  are,  31. 

and  accessories,  distinction  abrogated,  971. 
Printing— included  in  "  writing,"  7. 

Bee  SUSEBINTENIXENT  Of. 

Prieon— escapa  from,  107* 

assisting  prisoners  to  escajpe  from,  109, 110. 

jurisdiction  of  indictment  for  escape  from,  786* 

grand  jury  entitled  to  access  to  public,  924. 
See  8tatb  Pbison. 
Priflonen— rescuing  from  custody,  101. 

escapins  from  state  prison,  105. 

escape  irom  other  than  a  prison,  107. 

officers  permitting,  to  escape,  108. 

assisting,  to  escape,  109, 110. 

inhumanity  to,  147. 

as  witnesses,  1333, 1346. 

to  be  classified,  in  county  jails,  1599. 

bringin^jTrom  state  to  other  prison,  1567. 

disposition  of  insane,  1582. 

committed,  must  actually  be  confined,  1600. 

committed  by  U.  S.  courts,  must  be  received,  1601. 

when  may  be  taken  to  jail  in  contiguous  county,  1603. 

when  to  be  returned  lo  proper  county,  1606. 

may  be  removed  in  case  of  fire  or  pestilence,  1607, 1608. 

not  to  b3  received  at  county  jails,  on  civil  process,  1612« 

conveyed  to  state  prison,  compensation  for,  1586. 

creditis  for  good  behavior,  1590. 
See  OowTcn? 
Private  Statutes—how  pleaded,  963. 
Price  Fight— penalty  for  engaging  in,  412. 

persons  present  at,  413. 

leaving  the  state  to  engage,  414. 
Prooesa— resisting  execution  of,  in  county  proclaimed  i|»  insur- 
rection,  411. 

power  of  officers  to  overcome  resistance  to  execution 
of,  723. 

officers  must  certify  names  of  resisters,  724. 
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Pxoottw— Coti<{mie(2. 

when  military  to  be  ordered  to  aid  in  executing,  (  725. 

BherifTnot  to  receive  prisoner  on  civil,  1612. 
Prohibited  Acts — for  which  no  punishment  prescribed,  misde- 
meanors, 177. 
Property—includes  real  and  personal,  7. 

crimes  against,  447-591. 

fraudulent  concealment  of,  by  debtor,  164. 

fraudulent  concealment  of,  by  defendant,  155. 

refusing  to  give  assessor  list  of,  429. 

larceny  of  lost,  485. 

selling  hypothecated  or  pledged,  by  warehouseman,  581. 

receipt  for,  taken  on  search  warrant,  1585. 

such,  how  disposed  of ,  1536. 

inyentory  of  such  must  be  taken,  15S7. 

to  whom  such  inventory  must  be  delivered,  1538. 

when  to  be  restoredto  person  from  whom  taken,  1540. 

receiving,  in  false  character,  630. 

ci  state  crimes  against,  424-43. 

conveyed  by  person  imprisoned  for  life,  675. 
Pmecation'— separate  and  distinct,  175. 

is  by  indictment  or  information,  682. 

no  person  subject  to  a  second,  for  same  offense,  687. 

autrefois  convict  and  acquit  bar  to,  in  certain  cases,  79d-4. 

must  be  had  in  the  name  of  the  people,  684. 

for  murder,  may  be  commenced  at  any  time,  799. 

what  must  be  by  indictment,  888.  j 

what  must  be  accusation  or  information,  889.  ] 

order  to  set  aside  indictment  no  bar  to  another,  999.  j 

demurrer  allowed,  bar  to  another,  1008.  .  * 

order  of  compromise,  bar  to  another,  1378.  ] 

fiiamigaii.i  of  actiou  iu  misdcmcauor,  bar  to,  1387.  ] 

Prottltation— Hseduction  for,  266.  ^ 

taking  away  of  minor  for,  267. 

admission  of  minor  to  house  of,  809. 

house  for,  816. 

enticing  to  visit,  818. 
Public  Administrator— neglect  or  violation  of  duty  by,  143. 
Publication—for  not  fighting  a  duel.  229. 

libelous,  defined,  252. 

privileged,  254. 

indecent,  811. 

proceedings  regarding  indecent,  811-16. 

of  ofifers  to  insure  lottery  tickets,  824. 

of  sealed  letters,  618. 
.  pleading  in  indictment  for  exhibiting  or  selling  obecene» 
968. 

of  notice  of  application  for  pardon,  1422. 

of  piid  codes,  4494. 
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Fnblio  Boonmenti— see  Doouuemts. 

Fublie  Honeys— officer  refusing  to  pay  oyer,  $  43&, 

defined,  426. 
Fnblio  Offense— see  Cbocbs. 
Fnblishers— HabiUty  of,  254. 
Fnnisbment— how  aeiermuied,  13. 

discretionary  determines  degree  of  crime,  17. 

who  are  liable  to,  27. 

for  murder,  1^. 

grounds  for  mitigation  of ,  5l3,  658. 

summary  inquiry  for  mitigation  or  aggravation  of,  1204. 

proof  of  facts  in  mitigation  or  aggravation  of,  1205. 

one  act  punished  by  different  provisions,  65l. 

under  foreign  law,  655. 

of  contempts,  657. 

none  for  omission  of  duty,  when,  662. 

attempts  to  commit  crimes,  663,  664. 

restrictions  on,  655. 

of  second  offenses,  666. 

based  on  value,  in  gold  coin,  678. 
Fnrohasing  by  Oflcer— scrip,  etc.,  71. 
Quarantine  Laws— violation  of,  376. 
Quicksilver — counterfeiting  stamx>8,  366. 

selling  debased,  367. 

larceny  of,  see  Statutes,  p.  715. 
Bacingp— on  highways,  394. 
Bafta— -burning  or  injuring,  608. 
Bape— Assault  with  intent  to  commit,  220. 

defined,  261. 

when  physical  ability  must  be  proved,  262. 

penetration  sufficient,  263. 

punishment  of,  264. 
Bailxoads— engineer  neglecting  to  sound  whistle  or  bell,  cross- 
ing roads,  etc.,  390. 

intoxication  of  C3rtain  employees  of,  391. 

placing  passenger  in  front  of  freight  cars,  392. 

violation  of  duties  by  employees  of,  393. 

officer  overcharging,  525. 

extortion  by,  see  bTATUTEs,  p.  739. 

nnf ust  discrimination  by,  see  Statutes,  p.  739. 

police  regulations,  sse  ktatutes,  p.  741. 

passes  by,  see  Statutes,  p.  740. 

tariff  of  rates,  seo  Statutes,  p  741. 

trespass  upon,  see  Statutes,  p.  742. 

intoxication  of  employees,  see  Staxutes,  p.  742. 
Bailroad  Company— see  Oobfoilations.  * 

BailToad  Tiekets— counterfeiting,  etc.,  482. 

restoring  canceled,  483 ;  see  Statutes, 
See  Passaob  Ticket. 
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Beal  Property— what  term  embraoes,  $  7. 
Beoeivi]i|[— fitolen  property,  496,  497. 
Beoeipt—issuing  fictitioas  warehouse,  578. 

erroneoTiB,  issued  in  good  faith,  679. 

duplicate  must  be  marked  *' duplicate,"  580. 

warehouse,  must  be  canceled  on  redelivery,  582.. 

by  officers,  takingmoney,  etc.  from  persons  arrested,  1412. 

for  property  taken  on  search  warrant,  1535. 

false,  for  poll  taxes,  deliT^riug,  481. 
-    false,  for  poll  taxes,  possessing,  482. 
Beeommitment— of  defendant,  after  admission  to  bail,  1310. 

contents  of  order  for,  1311. 

pursuant  to  order  for,  defendant  may  be  arrested,  1312. 

if  for  failure  to  appear  for  judgment,  1313. 

if  for  other  cause,  1314. 
Beoording— offering  false  or  forged  instruments  for,  115. 

Terdict,  1163. 
Baoord  of  Action— what  to  be  entered  in,  1207. 

roU  of,  1207. 
]leoard»— larceny,  mutilation,  etc.,  113,  114. 

forgery  of,  470. 

making  fiJse  entry  in,  471. 

adding[  names  to  jury  lists,  116. 

&lsifymg  JU17  lists^  117. 
Beferee— |;iTing  bribes  to,  92. 

receiving  bribes,  93. 

improper  attempts  to  influence,  95. 

misconduct  of,  96. 
Bogistration— fraudulent,  42. 

refusal  to  obey  summons  of  board  of,  44. 
Bdligion— crimes  against;  299,  300. 

limitation  to  action,  301. 
Bemittitar— of  case,  from  appellate  court,  1264. 
Bemoval  firom  Oifice— of  civu  officers. 

of  district  attorney,  771.  • 

by  summary  proceedings  before  district  court,  772. 

for  violation  of  duties,  661. 

for  inhumanity  to  prisoners,  147. 
Bemoval  of  Action— before  trial,  when  may  be  had,  1033. 

application  for,  1034. 

application  for,  when  granted,  1035. 

order  for,  1036. 

proceedings  on,  when  defendant  in  custody,  1037. 

authority  of  court  to  which  it  is  removed,  1038. 
Beporta— fEhlse,  of  corporation,  564. 
BeprieVes— power  of  governor  to  grant,  1417, 1418. 

governor  must  communicate  to  legislature,  granted,  1419« 
Betcue— from  custody,  101. 

retaking  after,  854. 
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may  break  doors  to  retake.  ^  855. 
Beiistance— willful^  to  of&cers,  148.' 

to  execution  of  process,  411. 

to  federal  laws,  731. 

marshal  to  a^t, .  how,  731. 

8ee  IiAW7Ui«  Besistanoe, 
Bestraint— what  degree  of,  allowed  before  conviction,  688. 

what  degree  of,  allowed  of  party  arrested,  835.  ) 

Beiubmission— ^f  case,  after  indictment  set  aside,  997-99. 

when  demurrer  allowed,  1008-10. 
Beyenud— obstructing  officer  in  collecting,  424. 

offenses  by  officers,  relating  to,  424. 

collector  of,  refusing  to  allow  inspection  of  books,  440. 

board  of  examiners  neglecting  certain  duties  concerning, 
441. 
Bewards— for  deputation,  officers  taking,  74. 

for  apprehension  of  fugitives,  1547,  1558. 

for  conviction  of  robbers,  see  Statutes,  p,  728. 
Biot— defined,  404. 

punishment  of,  405. 

justifiable  homicide  committed  in  repressing,  197, 

remaining  at,  after  warning  to  disperse,  409. 

magistrate  refusing  to  disperse,  410. 

officer  to  certify  names  of  resistera,  724. 

magistrate  must  command,  to  disperse,  726, 

who  may  order  out  troops,  728. 

armed  iorc3  to  suppress,  must  obey  whom,  730. 

conduct  of  troops  to  suppress,  731. 

power  of  officer  to  suppress,  723. 
Boad— see  Hiohwat. 

Bobbers— reward  for  conviction  of,  see  Statutes,  p.  728. 
Bobbery— defined,  211. 

what  fear  may  be  an  element  in,  212. 

punishment  of,  213. 

assault  with  intent  to  commit,  220. 

jurisdiction  of  incUctment  for,  in  certain  cases,  786. 
Boll— judgment,  what  to  contain,  1207. 
Bout— defined,  406. 

punishment  of,  408. 

See  Unlawful  Assembly. 
Safety— crimes  against  public,  368-99. 
Bailor  Boarding  Aouies— violating  code  provisions  concem<" 

ing,  643. 
Salmon— protection  of,  634. 

destroying,  etc.,  635. 
Saloons — emp'oyment  of  females  in,  3D6. 

permitting  minors  to  gamble  in,  336. 
Salvago--d6tainiDg  wrecked  property  after,  paid,  544. 
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tews— of  lumber  mannfiMStiirers,  i^jnry  to,  seeBxATimsSt  p.  72S. 
Savings  Bonk— officer  of,  OYerdrawing  his  account,  $  108. 
Schools— compnlsorv  attendance  at,  seeSTATUiss,  p.  721. 
8ea  Lions,  Seals— killing,  within  certain  limits,  599.  [Bepeal'd.] 
Seals— defined,  7. 

forgery  of  public  and  corporate,  472. 

Sea&ien— enticing  to  desert,  644. 
harboring  deserting,  645. 

Search  Warrant— malicionsly  procuring,  170. 
defined,  1528. 

upon  what  grounds,  may  issue,  1524. 
upon  what  grounds,  not  to  issue,  1525. 
complainant  must  be  examined  on  oath,  1526. 
deposition,  what  to  contain,  1527. 
when  to  issue,  1528. 
form  of,  1529. 

by  whom  seryed,  1530,  1531. 
when  may  be  seryed  at  night,  1533. 
within  what  time  must  be  executed,  1534. 
officer  must  gi^e  receipt  for  property  taken,  1535. 
such  property,  how  disposed  of,  l53iS. 
return  of,  1537. 

if  eroundis  of,  are  controyerted,  1539. 
to  be  returned  by  magistrate  to  county  court,  1541. 

Seoond  Offinise— how  punished,  after  former  conyiciion,  666. 
how  punished,  after  conyiotion  of  attempt  to  commit 
felony,  667. 

Seeuity— to  Keep  the  Peace,  when  required,  706. 

entet  of  giyin^,  or  refusing  to  giye,  707. 

person  committed  for  not  giying,  how  discharged,  708. 

must  be  filed  in  clerk's  office,  709. 

when  required,  for  assault  in  presence  of  court,  710. 

when  broken,  711. 

breach  of,  how  prosecuted,  712. 

eyidence  of  breach  of,  713. 

y,-hen  not  to  be  reqmred,  714. 
Von  Apfeabance  of  WrrNESSES — 

when  taken  and  required,  878, 879. 

infEtnts  and  married  women  may  be  required  to  give,  880. 

on  refusing  to  give,  witness  to  be  committed,  881. 

witness,  when  unable  to  giye,  what,  882. 
Saduetion— of  women,  for  prostitution,  266. 

eyidence  on  trial  for,  1103. 

of  women  under  eighteen,  see  Statutes,  p.  716.' 
Senate — to'try  impeachments,  738. 

on  impeachments,  must  be  sworn,  745. 

two  thirds  of,  necessary  to  conyict,  on  impeachment,  746. 
Sentence— for  life.  671, 672. 
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does  not  render  mcompetent  as  witness,  or  to  convey 
property,  $676. 

defendant  ninst  be  present  for,  1193. 

toJbe  brongbt  before  conrt  for,  1194. 

if  he  is  on  oail  and  does  not  appear  for,  1195. 

may  forfeit  bail  and  issue  bench  warrant*  1195. 

arraignment  for  sentence,  1200. 

what  msT  be  shown  against,  1201. 

extent  of  punishment,  how  considered,  1208. 

suspended  only  by  order  supreme  court  or  judge,  1243. 
Bepultnre,  Etc.— yiolatmg,  290-96.    See  Statutes. 
Servioe-^of  articles  of  impeachment  on  defendant,  740. 

etuiht  how  made,  741. 

of  warrant  of  arrest,  in  another  county,  820. 

of  bench  warrant,  936,  983,  1198. 

of  notice  of  appeal,  1241. 

of  notice  of  application  for  bail,  1274. 

of  subpoena,  11^8. 

of  summons  against  corporations,  1392. 

of  writ  of  habeas  corpus,  1478. 

of  coroner's  warrant,  1519. 

of  search  warrant,  1530-32. 
Setting  Aside  Indiotment— when  on  motion,  995. 

objections,  when  waiyed,  996. 

when  heard,  997. 

effect  of  resubmission,  998. 
Sheriff— suflering  conyicts  to  escape,  108. 

refusing  to  receive  or  arrest  parties  accused  of  crime,  142 

duty  of,  on  receiving  copy  of  judgment  of  imprison- 
ment, 1216. 

warrant  for  execution  of  death  sentence  to  be  delivered 
to,  1217. 

duty  of,  at  execution  of  death  sentence,  1229. 

duly  of.  after  execution  of  death  sentence,  1230. 

to  receive  prisoners  committed  by  U.  B.  courts,  1601. 

answerable  for  safe  keeping  of  such,  1602. 

papers  served  on,  for  prisoner,  1609. 

to  receive  all  persons  duly  committed,  1611. 

when  not  to  receive  prisoners,  1612. 

how  compensated  for  transporting  prisoners  to  state 
prison,  1586. 
Signals— removing,  erected  by  U.  S.  coast  survey,  615. 
Signal  Lights— masking,  removing.  Or  exhibiting  falsci  610. 
Signatarch— defined,  7. 

obtaining,  by  extortionate  means,  622. 
Sodomy— see  Gbimb  againot  Natobb. 
S<mg9— indecent*  811. 
State— defined.  7. 
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state  FriKni--«8cape  from,  $105. 
attempt  to  escape  from,  106. 
vnlaWml  communication  with  conYict  in»  171. 
keeping  liqnor  within  two  miles  of,  172. 
U.  D.  prisoxierg  to  be  received  at,  1581. 
disposition  of  insane  prisoneni,  1582. 
fond  of,  1588. 

fand  of,  how  disbnned,  1584. 
transporting  prisoners  to,  conrpensated,  how,  1586. 
contiacts  for  provisions,  etc.,  1587. 
regulation  and  government  of,  see  Statutes,  pp.  751-759. 

See  OFFicEBa  or  State  JPbison  ;  Comyiot. 
Polsom  branch,  change  of  name,  p.  751 
directors,  terms  of  omce,  and  meetings,  p.  751. 
directors,  duties  of,  p,  751. 
clerks  and  accounts,  p.  753. 
contracts  for  provisions  and  doihjng,  p.  753. 
purchase  of  Iand6,p.75i 
appointments  to  office  in,  p.  75i 
removals  and  vacancies,  p.  754. 
compensation  of  officers,  ppi  754,  755. 
compensation  of  employees,  p.  759. 
money  received  or  expended,  p.  755. 
employment  of  convicts,  pp.  755,  756. 
prisoners,  treatment  of,  p.  756. 
msane  convicts,  p.  757. 
credits  for  good  behavior,  p.  758. 
prisoners  sentenced  by  U.  S.,  p.  758. 
labor  not  let  out  by  contract,  p.  758. 
gas  and  water,  how  supplied,  p.  759. 
contracts,  no  interest  in  officers  by,  p.  759. 
reports  of,  p.  759. 
bcmds,  of  officers,  p.  759. 
buildings,  injury  to  or  destruction  of,  p.  759. 
jwrdonSf  report  of  recommendation^  p.  769. 
StatinM— printed  in  extenso  in  appendix:^ 
adulteiT,  cohabitation  in,  p.  714. 
aliens,  licenses  to,  p.  750. 
animals,  cruelty  to,  p.  717. 
artesian  wells,  waste  of  water  from,  p.  720. 
buoyfl  and  beaccms,  protection  of,  p.  721. 
butter,  fraud  in  sale  of,  p.  761. 
oapiiol,  sale  of  liquor  at,  p.  746. 
cheese,  fn.ud  in  sale  of,  p.  761. 
children,  educational  rights  of,  p.  721. 

cruelty  to,  p.  731. 

admission  to  saloons,  p.  732. 

destitute  wandering  or  mendicant*  pp.  732»  738; 
oobabitatLon  in  adultery,  p.  714. 


SIATUTES.  829 

StatatM— (7ontifUi6d. 

conyiots,  costs  of  trial  of,  p.  745. 

corporation,  misrepresentlEitioii  of  officers  of,  p.  731. 

tax  on  transfer  of  stock,  p.  738. 
courts,  police  No.  2  in  San  Francisoo»  p.  760. 
cmelty  to  animals,  p.  717. 

to  children,  p.  726. 
cdbio  air,  p.  726. 
dead,  disinterment  of,  p.  743. 
disinterment  of  dead  bodies,  p.  743. 
election,  extortion  from  candidate,  p.  729. 

assessment  for  nomination,  p.  730. 
emigration,  refusal  to  sell  tickets,  p.  745. 
extortion,  from  candidates,  p.  729. 
fences,  tearing  down  to  pass  through  endoBoros,  pp. 

715,725. 
fire,  destruction  of  forests  by,  p.  713. 

on  departing  from  camp,  p.  725. 
fish,  catfish,  p.  747. 

maintenance  of  fish  ways,  p.  747. 

fishing  by  aliens,  p.  748. 
forests,  destruction  by  fire,  p.  713. 

intoxication  of  officers,  p.  746. 
.    enclosures  leaving  open,  pp.  715,  725. 
gold  dust,  larceny  of,  p.  715. 

fraud  jury,  interpreters  for,  p.  715. 
ouse  of  correction,  p.  736. 
hunting,  upon  enclosed  lands,  p.  7^& 

injury  to  animals  of  anoUier,'p.  725. 
larceny,  of  personal  property  seveied  from  realty,  p.  714* 

01  gold  dust,  quicksilver,  etc.,  p.  736. 
licenses,  granted  to  aliens,  p.  750. 
liquors,  sale  of  on  election  day,  p.  717. 

sale  of  at  state  capitol,  p.  746, 
lodging  houses,  space  to  each  lodger,  p.  726, 
lumber,  injury  to  saws,  p.  725. 
medicine,  practice  of,  p.  735. 
mockingbirds,  destruction  of,  p. 713. 
officers,  intoxication  of,  p.  746. 
oleomargarine,  manufacture  of,  p.  730. 
oysters,  mjury  to  beds  of,  p.  723. 
passengers,  refusal  to  sell  tickets  to,  p.  745. 
personal  property,  severed  from  realty,  larceny  oC  p.  714. 
piece  clubs,  extortion  by,  p.  729. 
quicksilver,  larceny  of,  p.  715. 
railroads,  extortion  by,  p.  739 

unjust  discrimination  by,  p.  739. 

police  regulations,  p.  741. 

Dasses  by,  p.  740. 

PlN.rOo»B.— 70. 
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§tBtatB»~-Contimted. 

trial  of  rates,  p^  741. 

trespass  upon,  p.  742. 

Intoxication  of  emplojees,  p.  742. 
rewards,  for  conyiction  of  robbers,  p.  728. 
robbers,  rewards  for  conyiction  of,  p.  728. 
sawB  of  Imnber  taionufacturers,  injury  to,  p.  725. 
idiools,  compulsory  attendance  at,  p.  725. 
0tateprison,  regulation  and  goyemmenit  of,  pp.  751,  759. 

Ix>lsom  branch,  change  of  name,  p.  751. 

directors,  terms  of  office  and  meetingB,  p.  751.. 

directors,  duties  of,  pp.  752, 753. 

derkci  and  accounts,  p.  753. 

contracts  for  proyisions  and  clothing,  p,  75S. 

pnrohase  of  lands,  p.  754. 

appointments  to  omcoin,  p.  754. 

remoyals  and  yacancies,  p.  754. 

compensation  of  officers,  pp.  754,  755 

compensation  of  employees,  p.  759. 


insane  conyicts,  p.  757. 
credits  for  good  behayior,  p.  758. 
prisoners  sentenced  by  U.  ».,  p.  758. 
labor  not  let  out  by  contract,  p.  758. 
gas  and  water,  how  suppUed,  p:  759. 
contracts,  no  interest  in  by  officers  of,  p.  759. 
reports  of,  p.  759. 
bonds  of  officers,  p.  759. 
buildings,  injury  to  or  destruction  of,  p.  759. 
pardons,  report  of  recommendation,  p.  759. 
steamship,  refusal  of  company  to  sell  ticlcets,  p.  745. 
stock  tax,  on  transfer  of,  p.  738. 
Sunday  bakers'  act,  p.  74o. 
syrup,  sale  of  adulterated,  p.  731. 
wages,  retaining  ]x>rtion  of  due  laborer,  p.  715. 
warehouse  receipts,  p.  786. 
-  water,  waste  of  from  artesian  wells,  p.  728. 
nayof  Prooeedinga— pendingexamination  on  conuni88lon,1854. 

when  doubt  anses  as  to  sanity  of  defendant,  1868. 
ftaamboats— mismanagement  of,  348* 

boUers,  etc.,  849. 
Steamihips—refusal  of  companies  to  sell  tickets  to  emigrants, 

see  Btatutes,  p.  745. 
Stodc— tax,  etc.,  on  transfer  of,  see  Statutes,  p.  738. 
Stockraiserfl— protection  of,  continued  acts,  23. 
Stolen  Proper^— purchase,  o^  reoeiying  of,  496. 
duqmal  of,  1407-11. 
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*  *  •  ' 

Siibomatioii  of  Perjury— see  Pebjttbt. 
8iibp<0na— when  must  issue,  $$  864, 1459. 

defined,  and  who  may  issue,  1826, 1564. 

expense  of  \«atbess  out  of  the  oounly,  1829, 1830 

form  of,  1327. 

disobedience  to,  1881. 
Suidde— aiding  or  encourag^bg,  400. 
Summoiis— Against  corporations,  1890. 

form  of,  1391. 

service  of,  1392. 
Sunday— certain  amusements  prohibited  on,  299. 

keeping  open  places  of  busiubss  on,  800. 

exceptions,  801. 

bakers'  act,  see  Statutes,  p.  746. 
8uperintendent--of  printing  to  nave  no  interest  in  contract,  99. 

penalty  for  coHusion,  100. 
Suppression  of  Biots,  £to.— proceedings  in,  728-83. 
Supreme  Power— of  the  state,  how  expressed,  4467. 
Surrender  of  Defendant—by  bail,  how  made,  1300. 

defendimt  may  be  arrested  for  purpose  of,  1801. 

money  to  be  refunded  on,  1302. 
Suspension— of  officers,  by  court  of  impeachment,  750* 

of  capital  execution,  1220. 
Syrup— sale  of  adulterated,  see  Btatutb»,  p  781. 
Tjiz  Collector— obstructing,  in  collecting  taxes,  428. 

selling  undated  foreign  mJners'  license,  488* 
Taxes— obstructing  officer  In  co  lecting,  428. 

false  statements  concerning,  430. 

deliyering  false  ipeoeipt  for  poll  and  license,  431. 

hayingin  possessionialse  receipts  for  poll  and  license,  482. 

blank  for  license,  unlawfully  having,  432. 
Teacher— in  public  schools,  abuse  of,  654. 
Telegraph— loreery  of  messages,  474. 

injury  tonne,  591. 

disclosing  contents  of  message,  619. 

altering  messages,  620. 

opening  sealed  message,  621. 

neglector  postponement  of  regular  order  of  messages,  688. 

operator  or  agent  using  information  from  messaiges,  689* 

cumdestinely  learning  contents  of  message,  640. 

bribing  operator,  641. 

oper&tor  mtoxicated,  891. 

arrest  by,  850. 

certifiea  copy  of  warrant  serve  by,  851 
Testify— embraces  every  mode  of  orl  statement,  7. 
Testimony— see  WrrNEss. 
Theaters— employing  women  to  sell  Iquor  at,  808. 

where  liquor  sold,  performance  prohibited  on  Sunday,299. 
Threatened  Offense— information  or  701. 
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Threstened  OOmsB-'Continued, 

ezaminatioi)  of  complainant  and  witneflses,  f  702. 

whsD,  commission  of,  feared,  warrant  of  arrest  to  i8Bae,70S. 

person  complained  of,  "when  to  be  discharged,  705. 

security  to  Keep  the  peace,  wheix  required,  706. 
Threatening  Letters— sending,  to  officers,  650. 

sending,  with  intent  to  commit  extortion,  523. 
Threate— using,  with  intent  to  extort  money,  etc.,  523»  52i. 

what  may  constitute  extortion,  519. 

act  committed  under,  26. 
See  DuBEss. 
Timber— onttin^  or  destroying,  602. 
Time — of  committing  oftense  need  hot  be  stated  in  indictment, 

956. 
Title— of  Tolnme,  1. 
Toll  Bridges— see  Bbidges. 
Toll  Gates— injury  to,  589.  « 

Tolls— unlawfully  collecting  certain,  in  San  Francisco,  6^ 
Tombs— defacing  in  cemeteries,  296. 
Tools— having  burglarious,  466. 

having  counterfeiting,  480. 

with  intent  to  assault,  467. 
Trade  Karks— counterfeiting,  350. 

selling  goods  which  bear  counterfeited,  851. 

definition  of,  353. 

definition  of  "counterfeited,"  352. 

refilling  casks,  etc.,  bearing,  354. 
Transmission— of  indictments  from  county  to  district  courts, 
1028. 

of  indictment  against  conntnr  -jud^,  1029. 

of  indictments  to  municipal  criminal  courti  1030. 

of  papers,  on  removal  of  action,  1088. 
Treason— in  what,  consists,  37. 

who  only  can  commit,  37. 

punishment  of,  87« 

misprision  of  88. 

petit,  abolished,  191. 

jurisdiction  of  indictment  for,  in  certain  case,  788. 

evidence  on  trial  for,  11U3. 

Sower  of  governor  on  conviction  for,  1418. 
uty  of  legislature  on  conviction  for,  1418. 
Treasurer— state,  violating  laws  relative  to  state  board  of  ex- 
aminers, 441. 
state  or  county  violating  revenue  law,  424. 
Trespass— certain,  misdemeanors,  602. 
Trial— defendant  entitled  to  speedy  and  public,  686. 
mode  of,  1041. 

when  presence  of  defendant  necessary  on,  1043, 1034. 
defendant  entitled  to  two  days  to  prepare  for,  1049. 
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TrtBl-^Oontinued. 

postponement  of,  $$  1052, 1493. 

order  of,  1093. 

when  order  of,  may  be  departed  from,  1094. 

nnmber  of  counsel  who  may  argae  en,  1095. 

separate,  1098. 

nues  of  evidence  on,  1102. 

mles  of  evidence  on  trial  for  treason,  1103.  . 

roles  of  evidence  on  trial  for  conspiracy,  1104.  « 

if  district  attorney  fails  to  attend,  1180. 

in  justice's  court,  how  conducted,  1438. 
•  must  be  under  indictment,  888. 

of  officers  by  accusation,  889. 

where  found,  890. 

impeachments,  where,  738. 

jury  may  separate  during,  1121. 

See  Impeachment  ;  Offioebs,  Bemoyal  or* 
Trient— of  challenges,  how  appointed,  1079. 

oath  of,  1080.    [Eepealed.] 
Troops — ^to  be  ordered  out  to  suppress  riots,  725. 

who  officers  may  order  out,  728. 

commanding  officer  of,  729. 

to  obey  whose  orders,  730. 

conduct  of,  731. 
Trout— protection  of,  act  continued  in  force,  23. 

ta^g  or  catchins  at  certain  times,  631. 

who  takes  other  than  by  hook  in  certain  counties,  632. 

who  takes  by  nets,  etc.,  in  certain  counties,  633. 
TJmpire — ^See  Ab^ttbatob. 
TJndertakiiigMiction  on,  712. 

^ee  Secubity. 
TJnited  States — laws  of,  when  resisted,  etc.,  731. 

mar^al  may  call  for  the  national  guard,  731. 
TJniversity— liquor  witliin  one  mile  of,  172. 
TTnlawfol  Assembly— defined,  407. 

punishment  of,  408. 

remaining  at,  after  warning  to  disperse,  409. 

magistrate  refusing  or  neglecting  to  disperse,  410. 
SeeBiox;  Bout. 
TJsury— bv  pawnbrokers,  340. 
VagraDts— who  are,  and  punishment  of,  647. 
VariaaecH-all  facts  may  be  proved,  1020. 

acquittal  on  ground  of,  1021. 

in  mdiotment  and  proof,  1021. 
Venue— application  for  change  of,  1034, 1035. 

order  for  change  of,  1036. 

when  granted,  1431. 

when  granted,  papers  to  be  transmitted,  1432. 

prooeedingB  on  change  of,  1432. 


834  VEBDICT— -WAEEANT. 

Verdict— makiiig  promise  to  give  a  certain,  $  96. 
of  triers  of  challenge,  1U85. 
when  jtunr.  has  been  diacharged  without  rendering,  1143, 

return  of  jury,  1147. . 

appearance  of  defendant  at  rendering  of,  1148. 

manner  of  taking,  1149, 1441. 

may  be  general  or  special,  1150. 

general,  1151, 

special,  1152. 

special,  how  rendered,  1153. 

form  of  special,  1154. 

judgment  on  special,  1155. 

when  special  defective,  1156. 

inrj  to  find  degree  of  crime,  1157. 

to  nnd  previous  conviction,  1158. 

of  lesser  offense,  or  attempt,  1159. 

as  to  some  defendants,  1160, 1442. 

when  court  may  direct  reconsideration  of,  1161. 

when  judgment  niiay  be  given  on  informal,  1162. 

polling  the  jury,  1163. 

reoordmg,  1164. 

of  acquittal,  defendant  to  be  discharged  on,  1165. 

proceedings  on  general  or  special,  1166. 

of  jurv,  on  question  of  insanity,  1370, 1167. 
VesMls— defined,  7. 

captain  or  other  officer  willfully  destroying,  539. 

omer  persons  willfully  destroying,  540. 

fraudulently  fitting  out,  541. 

setting  adnft,  608. 

mooring  to  buoys,  614. 

jurisdiction  of  offenses  committed  on,  783. 

mismanagement  of  steamboats,  348, 349. 
Tiew  of  Premises— when  and  how  conducted,  1120. 
Wages — ^retaining  portion  of,  due  laborers  or  deputies,  see 

Statutes,  p.  715. 
Warden— of  prison,  to  deliver  receipt  for  prisoner,  1216. 

See  Officeb  of  State  Prison. 
Warehouse  Beoeipt— issuing  fictitious,  578. 

must  be  canceled  on  redelivery  of  property,  582.  | 

See  Statutes,  p.  736. 
Warrant,  Coroner's— when  to  issue,  1517. 

form  of,  1518. 

service  of,  1519. 
Warrant  of  Arrest— must  issue,  when  commission  of  offense 
feared,  703. 

must  issue,  when  ofEense  has  been  oommitted,  812. 

form  of,  814,  1427. 

must  specify  what,  815. 
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Warrant  of  Axtwt—Continued, 

to  whom  directed,  $$  81G-19. 

when  aad  how  executed  in  another  connty,  819. 

indorsement  on,  for  pervioe  in  another  connty,  etc.,  820. 

if  for  felony,  defendant  to  be  taken  before  magistrate 
issuing,  821. 

if  bail  is  lOlowed,  it  must  be  oertifled  on,  823. 

when  magistrate  who  issued  cannot  act,  824. 

must  state  what,  when  ofiLnse  triable  elsewherOf  827. 

duty  of  ofScer  executing,  828. 

arrest  made  with,  842, 848,  849. 

when  must  issue  on  complaint,  1427. 

for  fugitives  from  justice,  1649. 
Warrant,  0€«reh— see  Beaboh  WASBAirr. 
Water— stealing  or  obstructing,  499, 692. 

drawing,  after  works  have  been  closed,  625. 

commissioners  act  continued  in  force,  28. 

injury  to  canal,  etc.,  607. 

waste  of,  from  artesian  wells,  see  Statutes,  p.  728. 
Water  Pipw— iigjarinff  or  obstructing,  624. 
Ways,  Pnrate— injunng,  688. 
Weapoiii  Deadly— see  DbasltWxafon. 
Weight— falsely  increasing,  etc.,  in  packages,  881. 

in  sales  by  the  ton  or  pound,  666. 
See  Falsb  Wexobtb. 
Will— ixioludes  codicils,  7. 


forgery  of,  470.^ 
Wly—defin 


Willfally--defined,  7. 

^tnen-^-testimony  of,  may  be  read  aigainst  him  on  prosecu* 
tion  for  perjury,  14. 
refusing  to  attend  and  testify  before  legislatiye  commit- 
tee, 87. 
incompetency  of,  no  defense  in  prosecution  for  perjury, 

when  need  not  know  his  testimony  is  material,  123. 

stating  that  which  he  does  not  know  to  be  true,  126. 

deoeivrng,  136. 

bribing,  187. 

receiving  or  offering  to  take  bribes,  138. 

refusing  to  be  sworn  or  testify  in  court,  166. 

to  a  duel,  privilege  of,  232. 

to  gambling,  refusing  or  neglecting  to  attend  trial,  833. 

suspension  of  dvil  rights  does  not  bar  convict  from  be- 

^g,  676. 
deposition  of,  to  threatened  offense,  must  be  taken,  702. 
deposition  of,  to  committed  offense,  must  be  taken,  811. 
deposition  of,  to  be  read  to  defendant  on  examination,  864. 
examination  of  defendant's,  866. 
exiolusion  and  separation  of,  867. 


886  winosss— TEAB. 

Witness— (7o9itintt6d. 

iestiinony,  how  taken  and  authenticated,  $  869. 
undertaking  of,  to  appear,  when  and  how  taken,  878. 
security  for  the  appearance  of,  when  required,  879. 
certain,  may  be  required  to  gire  security,  880. 
on  refusal  to  give  security,  may  be  committed,  881. 
unable  to  give  security,  may  be  conditionally  examined, 

882. 
foreman  of  grand  jury  may  administer  oath  to,  918. 
names  of,  to  be  inserted  at  foot  of  indictment,  943. 
di8charging[  one  of  several  defendants  for,  1099, 1100. 
effect  01  domg  so,  1101. 
juror,  when  used  as  a,  1120, 
who  are  competent,  IS^. 
when  husband  and  wife  are  incompetent,  1322. 
a  defendant,  1823. 

compelling  attendance  of,  1826, 1830. 
payment  of  expenses  of,  in  certain  case,  1329. 
disobeying  subpoena,  1331. 
on  failmg  to  appear,  undertaking  forfeited,  1332. 
rsmoyal  of,  imprisoned,  1333. 
de^position  of,  imprisoned,  1346. 
to  oe  examined  conditionally,  1385. 
in  trial  for  lobbying  must  testify,  89. 

SeeExAMLNATioK,  Condhional;  EzAMiKATioir  cm 

GOUMIBSION. 

Woods— setting  on  fire,  see  SrATUTES,  384. 

Words— oonstruction  of  words  used  in  an  indictment,  957. 

construction  of  words  used  in  this  code,  7. 
.Works  of  Art  and  Literature— injuring  or  destroying,  622, 623. 
Wrecked  Property— defacing  marks  on,  355. 

detaining,  after  salvage  paid,  644. 

unlawfully  taking  or  having  in  possession,  645. 
Writ— what  signifies,  7. 
Writing— includes  "printing,"  7. 
Tear— aefined.  7. 
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